This volume was donated to LLMC 

to enrich its on-line offerings and 

for purposes of long-term préservation by 

Northwestern University School of Law 



National Reporter System. United States Séries. 



THE 

FEDERAL REPORTER 

VOLUME 46. 



CASES ARGUED AND DETERMINED 



IN THE 



CIRCUIT AND DISTRICT COURTS 



UNITED STATES, 



JUNE— SEPTEMBER, 1891. 



ST. PAUL: 

WEST PUBLISHING CO. 

1891. 



Copyright, 1891, 

BY 

WEST prBLISHING COMPANY. 



JUDGES 

OF THB 

CiPvGUiT AND District Courts 

OF THl: 

UNITED STATES. 



FIRST CIRCUIT. 

HoN. HORACE GRAY, Circuit Justice. 

HoN. LE BARON B. COLT, Cikcuit Judgb. 

HoN. NATHAN WBBB, District Judge, Maine. 

HoN. EDGAR ALDRICH, District Judgb, New Hampshire. 

HoN. THOMAS L. NELSON, District Judge, Massachusetts. 

HoN. GEORGE M. CARPENTER, District Jcdse, Rhode Island. 

SECOND CIRCUIT. 

HoN. SAMUEL BLATCHFORD, Circuit Justice. 
HoN. WILLIAM J. WALLACE, Senior Circuit Judge. 
HoN. E. HENRY LACOMBE, Junior Circuit Judgb. 
HoN. NATHANIEL 8HIPMAN, District Judgb, Connbcticut. 
HoN. ALFRED C. COXB, District Judgb, N. D. Nkw York. 
HoN. ADDI80N BROWN, District Judge, S. D. New York. 
HoN. CHARLES L. BENEDICT, District Judge, E. D. New York. 
HoN. HOYT h. WHEELER, District Judge, Vkrmont. 

THIRD CIRCUIT, 

Mon. JOSEPH P. BRADLEY, Circuit Justice. 

HoN. MARCUS W. ACHBSON, Circuit Judge. 

HoN. LEONARD E. WALES, District Judgb, Delawarb. 

HoN. EDWARD T. GREEN, District Judge, New Jersey. 

HoN. WILLIAM BUTLER, District Judgb, E. D. Pbnnstlvania. 

HoN. JAMES H. REED, District Judge, W. D. Pennbtlvania. 

(V) 



V^l JUDGES OF THE UNITED STATES 

FOURTH CIRCUIT. 

HoN. MBLVILLE AV. FULLER, Circdit Justice. 

HoN. HUGH L. BOND, Circuit Judgb. 

HoN. THOMAS J. MORRIS, District Jitdgb, Maryland. 

HoN. ATJGUSTUS S. SEYMOUR, District Judge, B. D. North Cakolina. 

HoN. ROBERT P. DICK, District Judgb, W. D. Korth Carohna. 

HoN. CHARLES H. SIMONTON, District Judge, South Carolina. 

HoN. ROBERT "W. HUGHES, District Judge, E. D. Virginia. 

HoN. JOHN PAUL, District Judge, W. D. Virginia. 

HoN. JOHN J. JACKSON, Jk., District Judge, West Vikginia. 

FIFTH CIRCUIT. 

HoN. LUCIUS Q. G LAMAR, Circuit Justice. 

HoN. DON A. PARDEE, Circuit Judgb. 

HoN. JOHN BRUCE, District Judgb, M. and N. D. Alabama, 

HoN. HARRY T. TOULMIN, District Judgb, 8. D, Alabama. 

HoN. CHARLES SWAYNE, District Judgb, N. D. Plobida. 

HoN. JAMES W. LOCKE, District Judgb, S. D. Florida. 

HoN. WILLIAM T. NEWMAN, District Judge, N. D. Gbobgia. 

HoN. EMORY 8PEER, District Judgb, S. D. Georgia. 

HoN. EDWARD C. BILLINGS, District Judgb, B. D. Louisiana. 

HoN. ALECK BOARMAN, District Judgb, W. D. Louisiana. 

HoN. ROBERT A. HILL, District Judgb, N. and S. D. Mississippi, i 

HoN. HENRY C. NILE8 District Judge, N. and S. D. Mississippi. 2 

HoN. DAVID E. BRYANT, District Judge, E. D. Texas. 

HoN. A. P. McCORMICK, District Judgb, N. D. Texas. 

HoN. THOMAS S. MAXEY, District Judgb, W. D. Texas. 

SIXTH CIRCUIT. 

HoN. HENRY B. BROWN, Circuit Justice. 
HoN. HOWELL E. JACKSON, Circuit Judge. 
HoN. JOHN WATSON BARR, District Judge, Kentucky. 
HoN. HENRY H. SWAN, District Judgb, E. D. Michigan. 
HoN. HENRY P. SEVBRENS, District Judgb, W. D. Michigan. 
HoN. AUGU8TUS J. RICK8, District Judgb, N. D. Ohio. 
HoN. GEORGE R. SAGE, District Judgb, 8. D. Ohio. 
HoN. D. M. KEY, District Judgb, E. and M. D. Tennessee. 
HoN. ELI S. HAMMOND, District Judge, W. D. Tennessee. 

1 Retired Aug. 1, 1891. 2_A^ppointed Aug. 11, 1891. 



aRCurr and district courts. vu 

SEVENTH CIRCUIT. 

HoN. JOHN M. HARLAN, Circuit Justice. 

HON. WALTBR Q. GRESHAM, Cikcuit Judge. 

HoN. HENRY W. BLODQETT, Distbict Jddge, N. D. Illinois 

HoN. WILLIAM J. ALLEN, Distbict Judge, 8. D. Illinois. 

Horr. WILLIAM A. WOODS, District Judge, Indiaka. 

HoK. JAMES G. JENKINS, District Judge, E. D. Wisconsin. 

HoN. ROMANZO BUNN, District Judge, W. D. Wisconsin. 

EIGHTH CIRCUIT. 

HoN. DAVID J. BREWER, Circuit Justice. 

HoN. HENRY C. CALDWELL, Circuit Judge. 

HoN. JOHN A. WILLIAMS, District Judge, E. D. Arkansas. 

HoN. ISAAC C. PARKER, District Judge, W. D. Arkansas. 

HoN. MOSBS HALLETT, District Judge, Colorado. 

HoK. OLIVER P. SHIRAS, District Judge, N. D. Iowa, 

HoN. JAMES M. LOVE, District Judge, S. D. Iowa.i 

HoN. JOHN S. WOOLSON, District Judge, S. D. Iowa.2 

How. CASSIUS G. POSTER, District Judge, Kansas. 

HoN. RENSSELAER R. NELSON, District Judge, Minnesota. 

HoN. AMOS M. THAYER, District Judge, E. D. Missouri. 

HoN. JOHN F. PHILIPS, District Judge, W. D. Missourl 

HoN. ELMER s. DUNDY, District Judge, Nebraska 

HoN. ALFRED D. THOMAS, District Judge, North Dakota. 

HoN. ALONZO J. EDGERTON, District Judge, South Dakota. 

HoN. JOHN A. RINER, District Judge, Wtoming. 

NINTH CIRCUIT. 

HoN. STEPHEN j. FIELD, Circuit Justice. 

HoN. LORENZO SAWYER, Ciecuit Judge.' 

HoN. OGDEN HOFFMAN, District Judge, N. D. Califoenia.* 

HoN. WM. w. MORROW, District Judge, N. D. Calipoknia.s 

HoN. ERSKINE M. ROSS, District Judge, S. D. California. 

HoN. HIRAM KNOWLES, District Judge, Montana. 

HoN. CORNELIUS H. HANFORD, District Judge, Washington. 

HoN. THOMAS P. HAWLEY, District Judge, Nevada. 

HoN. MATTHEW P. DEADY, District Judge, Oregon. 

HoN. JAMES H. BEATTY, District Judge, Idaho. 

= Deceased. 'Died Sept. 7, 1891. 

''Appointed Aug. 14, 1891. ^Deceased. 

«Appointed Sept. 18, 1891. 



CASES REPORTED. 



Page 
A. Backns, Jr. , & Sons, Grand Trunk 

Ry. Co. V 311 

Adee y. J. L. Mott Iron-Works 39 

Adee v. J. L. Mott Iron-Works 77 

Alexander, United States v 728 

Alpi, Jacobson v., seven cases 767 

Amacker, Northern Pac. R. Co. v.. . 233 

Amato V. Northern Pac. R. Co 581 

American Live-Stock & Méat 
Transp. Co. v. Street Stable-Car 

Line 783 

American Loan & Trust Co. v. East 

& West R. Co. of Alabama 101 

American Petroleum Co. v. The 

Veendam 489 

American Preservers' Trust v. Tay- 

lor Manuf'g Co 153 

American Wheel Co., Brown v 733 

Anderson V. Eiler 777 

Anderson v. Mackay 105 

Anderson v. Saint 760 

Anderson v. The Rence 805 

Anglo-American Paoklng & Provis- 
ion Co., Chicago & A. Bridge Co. 

V 584 

Anjer Head, The, United States v. . 664 

Armstrong v. Brolaski 903 

Arnold, In re 510 

Arnold v. Chesebrougb 700 

Arrowsmith v. Gleason 256 

Atchison, T. & 8. F. R. Co., Kim- 

bail V 888 

Atmore v. Walker .... 439 

Aultman & Co. , Marvin v 838 

Austin, Hat-Sweat Manuf'g Co. v.. 757 

Ayers v. Manning 19 

Ayres, United States v 651 

Babbott V. Tewksbury 86 

Backv. Sierra Nevada Con. Min. Co. 673 
Backus, Jr., & Sons, Grand Trunk 

Ry. Co. V 211 

Baker, Murbarger v 286 

Baker- Whitely Co. v. The Khio. . . . 207 

Balbach, Camprelle v 81 

Bangor 8av. Bank v. City of Still- 

water 899 

Bankers' & Merchants' Mut. Life 

Ass'n of United States, D'Orlu v. 355 
Bank of British North America v. 

Barling , 857 

Barden, Northern Pac. R. Co, v 593 



(ix) 



Pag3 
Barkentine Portland, The, Pacific 

Coast S. S. Co. V 877 

Barling, Bank of British North 

America v 357 

Baughman v. National Water- Works 

Co 4 

Baxter, United States v 350 

Baynes, Grier v 523 

Beach v. United States 754 

Beard. Stearns v 193 

Belmont Nail Co. v. Columbia Iron 

&SteelCo 8 

Belmont Nail Co. v. Columbia Iron 

&Steel Co 336 

Belvin, United States v., three cases 381 

Berg, Hat-Sweat Manuf'g Co. v 757 

Berry v. Knights Templars' & Ma- 

sons' Life Indemnity Co 439 

Blewett, Hershberger v 704 

Blythe, Bollin v 181 

Board of County Com'rs of Oarlton 

County. Smith v 340 

Boese, United States v 917 

BoUiU V. Blythe 181 

Bombay. The, United States v 665 

Boss, Rice v 195 

Bound V. South Carolina Ry. Co... . 315 
Bowring v. Providence Washington 

Ins.Co 119 

Bradford, Ex parte .508 

Bradstreet Co.. Dow v 834 

Braker v. The Gloaming 671 

Branagh v. Smith 517 

Brewster, Hay nés v 471 

Bridgeport Chain Co., Smith & Egge 

Manuf'g Co. v 393 

Brolaski, Armstrong v 903 

Brooklyn, The, Empire Warehouse 

Co. V : 133 

Brown v. American Wheel Co 733 

Brown y. Plorida Ry. & Nav. Co. . . 641 
Brown, The W F., Lawrence y. . . 390 
Brown Folding-Mach. Co., Stone- 

me'z Printers' Machinery Co. v. . 73 
Brown Folding-Mach. Co., Stone- 

noetz Printers' Machinery Co. v. . 851 
Bruoggeman-Reinert Distilling Co., 

Hostetter Co. v 188 

Brush Electric Co. v. New Amer- 
ican Electrical Arc Light Co 79 

Bunker Hill & S. Mining & Concen- 

trating Co., Burke v 644 



CASES KEFOETED. 



Page 
Bunker Hill & 8. Mining & Concen- 

trating Co.. Johnson v 417 

Burke v. Bunker Hill & S. Mining 

& Concentrating Co 644 

Burnett, The Eobert 415 

Burnhara, Uhle v 500 

Bushnell v. Parli Bros. & Co 209 

Byers v. Coleman 234 

Cahalan v. MeTague 351 

Cahn V. Western Union Tel. Co. ... 40 
Calvin 8. Edwards, The. Sharp- 

ley V 815 

Camprelle v. Balbach 81 

Cannon, Northern Pao. R. Co. v. . . 334 
Cannon, Northern Pac. R. Co. v... . 237 

Cargo of Fine Piles, Isham v 408 

Carrie, The, Jones v 796 

Carrier, In re 850 

C. Aultman & Co. , Marvin v 338 

Cedar Point Club Co.. Crâne Creek 

Shooting Club Co. v 373 

Center v. The M. E. Staples 303 

Central Trust Co. of New York v. 

Florida Ry. & Nav. Co 641 

Central Trust Co. of New York v. 

Wabash, St. L. & P. Ry. Co 26 

Central Trust Co. of New York v. 

Wabash, St. L. & P. Ry. Co 156 

Challenge Corn-Planter Co. v. Gear- 

hardt 768 

Chamberlain v. The Torgorm 203 

Chamberlain, Hyer v 341 

Chandler v. Pomeroy 533 

Chapman V. Keindel 99 

Charles Hebard, etc., The, Lyons v.. 137 
Charles Runyon, The, Morse v. ... 813 
Charieston, C. & C. R. Co., Finance 

Co. of Pennsylvania v 436 

Charieston, C. & C. R. Co., Finance 

Co. of Pennsylvania v 508 

Charm, The 860 

Chase, The Sénat or D. C, Lehigh 

Valley Coal Co. v 874 

Chcney v. Coleman ... 324 

Chertizza v. The Virgo 394 

Chesapeake & O. Ry. Co. v. The 

Panama 496 

Chesebrough. Arnold v 700 

Chicago, B. & Q. R. Co., Lowry v. . 83 
Chicago, M. & St. P. Ry. Co„ Mc- 

Clary v 343 

Chicago, R. I. & P. Ry. Co. v. Den- 

ver & R. G. R. Co 145 

Chicago & A. Bridge Co. v. Anglo- 

American Packing & Provision 

Co 584 

Chicago & N. W. Ry. Co., Davia v.. 307 
Ciampa v. The F. W. Vo.sburgh. . . . 866 

Ciampa Emilia, The, Somers v 866 

Cilley, Patten V 893 

City of New York, Owl Transporta- 
tion Co. V 415 

City of Spokane Falls, Spokane St. 

Ry. Co. V 323 



Page 
City of Stillwater, Bangor Sav. 

Bank v 899 

Claasen. United States v 67 

Clark, Haffcke v.... 770 

Claris, Pope Manuf'gCo.of Connect- 

icutv 789 

Clark, United Statos v 633 

CocUcroft, New York, N. H. & H. 

R. Co. V 881 

Coffln V. The Progresao 293 

Coleman, loyers v 334 

Coleman. (. iieuey v 224 

Coleman, Crissey v 324 

Coleman, Hoey v 221 

Columbia Iron & Steel Co., Belmont 

Nail Co. V 8 

Columbia Iron & Steel Ce, Belmont 

Nail Co. V 336 

Commodore Ferry. The. 874 

Complète Electric Const. Co., Quinn 

V 506 

Comstock V. Tracej^ 163 

Connecticut Fire Ins. Co., Hamilton 

V 43 

Connecticut Mut. Life Ins. Co., Mc- 

Nultyv 305 

Consolidated Bunging Apparatus 

Co. V. Metropolitan Brewing Co. . 288 

Cooper, Dobson v 184 

Cooper, Jessup & Moore Paper Co. 

v 186 

Coschina v. The Virgo 394 

Costello, The Nora, Morrissey v 869 

Cotton Exchange Real Estate Co., 

Northwestern Mut. Life Ins. Co. v. 23 

Covel, Wilkin v 935 

Cover, United States v 384 

Cowley v. Northern Pac. R. Co 335 

Cox, Healy v 663 

Cox, Mellor v 663 

Crâne Creek Shooting Club Co. v. 

Cedar Point Club Co 373 

Crissey v. Coleman 224 

Crosby Luraber Co.. Smith v 819 

Cuff V. Ninety-Five Tons of Coal. . . 670 

Cunard S. S. Co., Fabre v 301 

Curtain v. Talley 580 

Cutting v. Florida Ry. & Nav. Co. . 641 

Dabinovich v. The Virgo 294 

Dale, The, Mumpton v 670 

Dasori, The 415 

Davia v. Chicago & N. W. Ry. Co. . 307 
De Estrada v. San Felipe Land & 

WaterCo 380 

Deisler, Enterprise Manuf'g Co. v.. 854 
De La Vergne Refrigerating Mach. 

Co. V. Montgomery Brewing Co. . 829 

Dent, Ferguson v. 88 

Denver & R. G. R. Co., Chicago, R. 

L &P. Ry. Co. V 145 

Detweiler, Truax V 117 

Diefenthal v. Hamburg-Amerikan- 

ische Packetfahrt Actien-Gesell- 

schaft 397 



CASES REPORTED. 



XI 



Paae 

Dillon, The John, Starin v 537 

Dishong V. Finkbiner 12 

Dixie, The, Vanderbilt v 403 

Dohsou V. Cooper 184 

D'Orlu V. Bankers' & Merchants' 

Mut. Life Ass'n of United States 855 
Dorr, Maryland Hominy & Coralline 

Co. of Baltimore City V 773 

Doud. The Reuben. Hoxsie v 800 

Dow V. Bradstreet Oo 834 

Doyle V. San Diego Land & Town 

Co 709 

Doyle V. The Jersey City 134 

Dozier v. Fidelity & Casualty Co. of 

New York.. 446 

DuBois, Kirkv 486 

Dunklin County, Lemoine v 219 

Durant, United States v 753 

Easton & Amhoy Co. v. The Scow 

No. 19 406 

East & West R. Co. of Alabama, 

American Loan & Trust Co. v. . . . 101 
Edwards, The Calvin S., Sharpley v. 815 

E. H. Garrison, The 143 

Eiler, Anderson v 777 

Ellor, Hat-Sweat Manuf'g Co. v 757 

Emilia, The Ciampa. Somers v 866 

Emma Kate Ross, The, Myers Ex- 
cursion & Nav. Co. V. ...".... 872 

Bmmons, Haltern v 453 

Emperor, The, Hudson River Cé- 
ment Co. V 148 

Empire Warehouse Co. v. The 

Brooklyn 132 

Empire Warehouse Co. v. The 

Gloucester 133 

Empire Warehouse Co. v. The Virgo 294 

Engeman, United States v 898 

Bngerman, United States v 176 

Enterprise Manuf'g Co. v. Deisler. . 854 
Enterprise Manuf'g Co. v. Wana- 

maker 854 

Erhardt, Hahn v 519 

Express, The, New York & C. Mail 
S. S. Co. V 860 

Pabre v. Cunard 8. S. Co 301 

Farris v. Magone 845 

Ferguson v. Dent 88 

Fern Holme, The 119 

Fidelity & Casualty Co. of New 

York, Dozier v 446 

Finance Co. of Pennsylvania v. 

Charleston, C. & C. R. Co 426 

Finance Co. of Penns3'lvania v. 

Charleston, C. & C. R. Co 508 

Finkbiner, Dishong v 12 

First Nat. Bank of Plattsburgh v. 

Sowles 731 

First Nat. Bank of St. Albans, 

Sowles V 513 

Flannery v. The Médusa 303 

Flinn. Rocker Spring Co. v., six 

cases 109 



Page 
Florida Ry. & Nav. Ce, Brown v. . 641 
Florida Ry. & Nav. Co., Central 

Trust Co. of New York v 641 

Florida Ry. & Nav. Co., Cuttingv.. 641 
Florida Ky. & Nav. Co., Guaranty 

Trust & Safe-Deposit Co. v 641 

Florida Ry. & Nav. Co., Mever v. . . 641 

Foard Transp. Co. v. The Khio 307 

Freeae, Lambert v 807 

F. W. Vosburgh, Tùe, Ciampa v. . . 866 

Galbes v. Girard. 500 

Garrison, The E. H 148 

Gearhardt, Challenge Corn-Planter 

Co. V 768 

Georgia, The, Howard v 669 

Gibson, Vermont Farm Mach. Co. v. 488 

Gilmer v. Morris 333 

Girard, Galbes v 500 

Gleason, Arrowsmith v 356 

Glenn v. McAllister's Ex'rs 883 

Glidden v. Whittier 487 

Gloaming, The, Braker v 671 

Gloucester, The, Empire Ware- 
house Co. V. 133 

Godwin, In re 361 

Goodwin, Shain v 564 

Good}^ear Dental Vulcanite Co. v. 

White, two cases 378 

Grand Trunk Ry. Co. v. A. Backus, 

Jr., «& Sons 311 

Grier v. Baynes 533 

Grifflth V. Murray 660 

Grimsley v. Hankins 400 

Guaranty Trust & Safe-Deposit Co. 

v. Florida Ry. & Nav. Co 641 

Guigon, United States v 381 

Gunby V. The Khio 207 

Haffcke v. Clark 770 

Hahn V. Erhardt 519 

Half Moon, The, Jones v 813 

Haltern V. Emmons 452 

Hamburg-Amsrikanische Packet- 

fahrt Actien-Geséllschaft, Diefen- 

thal V 397 

Hamilton v. Connecticut Fire Ins. 

Co 43 

Hamilton V. The Walla Walla 198 

Hankins, Grimsley v 400 

Harris Drug Co. v. Stucky 624 

Hart, Ex parte 426 

Hat-Sweat Manuf'g Co. v. Austin.. 757 
Hat-Sweat Manuf'g Co. v. Berg. ... 757 
Hat-Sweat Manuf'g Co. v. Ellor . . . 757 
HatSweat Manuf'g Co. v. McChes- 

ney 757 

Hat-Sweat Manuf'g Co. v. McGall. . 757 
Hat-Sweat Manuf'g Co. v. Porter. . 757 
Hat-Sweat Manuf'g Co. v. Waring. . 87 
Hat-Sweat Manuf'g Co. v. Waring. . 106 

Hayes, McDougall v 817 

Haynes v. Brewster 471 

Healy v. Cox 663 

Hebard, etc., The Charles, Lyons v. 137 



^ii 



CASES BBPOBTED. 



Pnw 

Hershberger v. Blewett 704 

Hicklin v. Marco 424 

Hicks, Wirt v 71 

Higgerson, United States v 750 

Hoey V. Coleman 221 

Hofifman, The Maria 408 

Holme, The Fern 119 

Home Ins. Co., Switzer V. 50 

Hostetter Co. v. Brueggemali-Rein- 

ertDistilling Co 188 

House, Simon v 317 

Howard v. The Qeorgia 669 

Hoxsie V. The Reuben Doud 800 

Hudson River Cernent Co. v. The 

Emperor. 148 

Hughes T. The Pieter deConick... 795 

Humason, In re. 388 

Huston Electric Co. v. Sperry Elec- 
tric Co. 75 

Hyer v. Chamberlain 341 

Iberia, The 301 

Independent School-Dist. of Rock 

Rapids, Richards v. 460 

Inez Min. Co. v. Kinney 832 

Invostment Co. of Philàdelphia v. 

Ohio&N. W. R. Co 696 

laaacMay, The 79 

Isham V. A Cargo of Fine Piles. . . . 403 

Jacobson v. Alpi, sevon cases 767 

James v. St. Louis & 8. F. Ry. 

Co...'.::.... 47 

Javne v. The Rahway 809 

J. C. Rich, The, Scott v 136 

Jellico Mountain Coal & Coke Co., 

United States v 433 

Jersey City Gas-Light Co. v. United 

Gas Imp. Co 264 

Jersey City, The, Doyle v 184 

Jessup & Moore Paper Co. v. Cooper 186 

J. L. Mott Iron-Works, Adee v 39 

J. L. Mott Iron-Works, Adee v 77 

John Dillon, The, Starin v 527 

Johnson, In re 477 

Johnson V. Bunker Hill & S. M. & 

C. Co... 417 

Johnson V. Northern Pac. Ry. Co.. 847 

Joliet Steel Co., Price V 107 

Jones V. TheCarrie 798 

Jones V. The Half Moon 812 

Joseph R. Foard Transp. Co. v. The 

Khio. 207 

Kansas & A. Val. R. Co., Payne v. . 546 

Keindel, Chapman v 99 

Kelly, Inrè 653 

Keny on v. KHipe 309 

Kenyon v. Squire, two cases 309 

Khio, The, Baker-Whitely Co. v... 207 

Khio, The, Gunby v 307 

Khio, The, Josejh R. Foard Transp. 

Co. V. 207 

Khio, The, Umbach v 207 

Kie, Ex parte 485 



Page 
Kimball v. Atchison, T. & S. F. R. 

Co 888 

King, In re 905 

Kinney, Inez Min. Co. v 833 

Kirk V. Du Bois 486 

Knights Templars' & Masons' Life 

Indemnity Co., Berry v 439 

Knipe, Kenyon v. , 309 

Lake v, The Manhattan 797 

Lambert v. Freese 807 

Lawrence v. The W. F. Brown 390 

Lee, In re 59 

Lehigh Valley Coal Co. v. The Seu- 

ator D. C. Chase. 874 

Lemoine V. Dunklin County 319 

Lewis, Sbainwald v 839 

L. H. Harris Dnig Co. v. Stiicky. :. 624 
L. H. Smith Wooden-Ware Co., 

Strobridge v 923 

Lombard, Ayres & Co. v. The R. H. 

Williams 414 

Low Moor Iron Co. of Virginia, 

Shoev 125 

Lowry v. Cliicago, B. & Q. R. Co. .. 83 
L3'on County, United States Bank 

V 514 

Lyons v. The Charles Hebard. etc.. 137 
Luckenbach v. Proceeds of The 

Virgo 294 

McAllister's Bx'rs, Glenn v 883 

McCabe, Ex parte 363 

McCarty, In re 360 

McChesney, Hat-Sweat Manuf'g 

Co. V 757 

McClary v, Chicago, M. & St. P. Ry. 

Co 843 

McDonald v. Yungbluth 836 

McDougall V, Hayes 817 

McGall, Hat-Sweat Manuf'g Co. v. . 757 

Mackay, Anderson v 105 

McKinnon V. McKiunon 713 

McNulty V. Connecticut Mut. Life 

Ins.Co 305 

McTague, Cahalan V 251 

Magee v. Oregon Ry. & Nav. Co. .. 734 

Magorie. Farris V 845 

MajOi-s. Paton v 310 

Manhattan, The, Lake v ^97 

Manning, Ayérs v. 19 

Marco. Hicklin v 424 

Maria Hoffman, The 408 

Marquandt, In re 53 

Marshall v. Wabash R. Co 269 

Martin. Ex parte 483 

Martin ez v. Moll. 734 

Marvin v. C. Aiiltman & Co 338 

Mar3'land Hominy & Coralline Co. 

of Baltimore City v. Dorr 773 

May. The Isaac 79 

MeadowB, Northern Pac. R. Co. v. . 254 

Meciiisa, The, Flannery v SOS 

Mellor V. Cox 663 

Merritt Wrecking Co. v. The Virgo 394 



CASES BKFOBTED. 



XIU 



Pjge 

M. E. Staples, The Center v 303 

Metropolitan Brewing Co., Consol- 
idated Bunging Apparatus Co. v.. 888 
Metropolitan St. Ry. Co., Shanken- 

bery v 177 

Meus V. The Orange 408. 

Meyer v. Florida Ry. & Nav. Co.. . . 641 

Meyer v. Richards . . 737 

Millard v. The Rahway . . 809 

Miller v. Wheeler & Wilson Man- 

uf'gCo 883 

Mills V. United States 738 

Moll, Martinez v T2i 

Monroe, In re 5;J 

Montgomery Brewing Co.. De La 
Vergne Refrigeratiug Mach. Co. 

V 829 

Morris, Gilmer v 333 

Morrissey v. The Nora C'ostello. . . . 809 

Morse v. The Charles Runyou 813 

Mott Iron-Worlîs, Adee v 39 

Mott Iron-Works. Adee v 77 

Mumpton v. The Dale 670 

Murbarger v. Balier S8(i 

Murray. Grifflth v 660 

Myers Excursion & Nav. Co. v. The 
Emma Kate Ross 872 

National Typographie Co. v. New 

York Typograph Co 114 

National "Water-Works Co., Baugh- 

man v 4 

N.B. Starbuck. The 860 

Neely, Williams v 450 

Nelson, Nordlitiger v 859 

New American Electrical Arc Light 

Co., Brush Electric Co. V 79 

New England Terminal Co. v. The 

Niagara 880 

New Jersey & N. Y. Ry. Co.,Young 

V. 160 

New York. N. H. & H. R. Co. v. 

Cockcroft 881 

New York Typograph Ce, National 

Typographie Co. v 114 

New York & C. Mail 8. 8. Co. v. 

The Express 860 

Niagara. The, New England Ter- 
minal Co. V 860 

Nichols, United States v 359 

Ninety-Five Tons of Coal. Cufl v. . 670 
Nora Costello, The, Morrissey v. .. 869 

Nordlinger v. Nelson 859 

Northern Pac. R. Co. v. Amacker.. 233 
Northern Pac. R. Co. v. Barden. ... 592 

Northern Pac. R. Co. v. Cannon 224 

Northern Pac. R. Co. v. Cannon. .. 237 
Northern Pac. R. Co. v. Meadows. . 254 
Northern Pac. R. Co. v. Sanders... 239 

Northern Pac. R. Co:, Amato v 561 

Northern Pac. R. Co., Cowley v 325 

Northern Pac. R. Co.. Johnson v. . . 34T 
Northern Pac. R. Co., Renner v... . 344 
Northwestern Mut. Life Ins. Co. v. 

Cotton Exchange Real-Estate Co. 22 



Page 
Ohio & N. W. R. Ce, Investment 

Co. of Philadelphia v 696 

One Hundred and Twenty Nine 

Baies of Merchandise, United 

States V 468 

Orange, The, Meus v 408 

Orange, The, Ronan v 411 

Oregon Ry. & Nav. Ce, Magee v. . . 734 
Overman VVheel Co. v. Pope Man- 

uf'g Co 577 

Owl Transportation Co. v. City of 

New York 415 

Paciflc Coast S. S. Co. v. The Bark- 

entine Portland. 877 

Paine v. Snowden 189 

Panama, The, ClieîapeaUe& O. Ry. 

Co. V 496 

Papa, The, Williams v 576 

Park Bros. & Co., Bushnell v 209 

Paton V. Majors 210 

Patten v. Cilley 893 

Patteson, United States v., two 

cases 381 

Patton, United States V. 461 

Payne v. Kansas & A. Val. R. Co. . 546 

Perry. The Commodore 874 

Phillips, United States v 466 

Pieter de Conick, The, Hughes v. . . 795 

Pomeroy, Chandler v 533 

Pope V. Seckworth 858 

Pope Manuf'gCo., Overman Wheel 

Co. V 577 

Pope Manuf'g Co. of Connecticut 

V. Clark 789 

Porter, Hat-Sweat Manuf'g Co. v. . . 757 
Portland, The Barkentine, Pacific 

Coast 8. S. Co. V 877 

Price V. Joliet Steel Co 107 

Progresso, The, Coffln v 392 

Providence Washington Ins. Co., 

Bowring V 119 

Provincial Dry-Dock Co. v. The 

Virgo 294 

Quinn v. Complète Electric Const. 
Co 506 

Rackett. Rnssell v 300 

Rahway, The, Jayne v 809 

Rahway, The, Millard v 809 

Rahway, The, Winnett v 809 

Rence, The. Andersen v 805 

Renner V. Northern Pac. Ry. Co... 344 

Reut)en Doud, The, Hoxsie v 800 

R. H. Williams, The, Lombard, 

Ayres & Co. v 414 

Rice V. Boss 195 

Rich, The .1. C, Scott v 136 

Richards v. Independent School- 

Dist. of Rock Rapids 4C0 

Richards. Meyer v 727 

Ricliardson v. Travelers' Ins. Co... 848 

Roanoke, The 297 

Robert Burnett, The 415 



XIV 



CASES BEPOETED. 



Paae 
Rochester Coach-Lace Co. v. Scliae- 

fer 190 

Rocker Spring Co. v. Flinn, six 

cases 109 

Rogers, United States v 1 

Rouan V. The Orange 411 

RosB. The Emma Kate, Mj-ers Ex- 
cursion & Nav. Co. v 872 

Runvon, The Charles, Morse v 813 

Russell V. Rackett 200 

Sackett V. Smith 39 

Saint, Anderson v 760 

St. Louis & 8. P. Ry. Co., James v. 47 
Sanders, Northern Pac. R. Co. v.. . 339 
San Diego Land & Town Co., 

Doyle V 709 

San Felipe Land & Water Co., De 

Estrada v 280 

Sarah Thorp, The, Thames Tow- 

Boat Co. V 816 

Schaefer, Rochester Coach-Lace 

Co. V 190 

Scott V. The J. C. Rich 136 

Scow No. 19, The, Easton & Amhoy 

Co. V 406 

Seckworth, Pope v 858 

Senator D. C. Chase, The, Lehigh 

Valley Coal Co. v 874 

Shain V Goodwin 504 

Shainwald v. Lewis 839 

Shankenberv v. Metropolitan St. 

Ry. Co..." ... 177 

Sharpley v The Calvin S. Edwards 815 
Sboe V. Low Moor Iron Co. of Vir- 
ginia 125 

Sierra Nevada Con. Min.Co.,Back v. 673 

Simmons. United States v 65 

Simon v. House 317 

Simpson v. The State of California 877 
Sioux City & St. P. Ry. Co., United 

States V 503 

Smith V. Board of County Com'rs of 

Carltoû County 340 

Smith V. Crosby Lumber Co 819 

Smith, Branagii V 517 

Smith, Sackett V 39 

Smith Wooden-Ware Co., Stro- 

bridge v 932 

Smith & BggeManuf'gCo.v. Bridge- 
port Chain Co 393 

Snow V. 350 Tons of Mahogany and 

Cedar 129 

Snowden, Paine v 180 

Société Anonyme v. Western Dis- 

tillingCo 931 

Somers v. The CiampaEmilia 866 

South Carolina Ry. Co., Bound v. . 315 
Southern Pac. R. Ce, United States 

V. , two cases 683 

Sowles v, First Nat. Bank of St. Al- 

bans 513 

Sowles V. Witters 497 

Sowles, First Nat. Bank of Platts- 
burgh V 731 



Païe 
Sperry Electric Ce, Thomas Huston 

Electric Co. v 75 

Spokane St. Ry. Co. v. City of Spo- 

kane Falls 323 

Squire, Kenyon v., two cases 309 

Staples, The M. E., Ceater v 303 

Starbuck, The N. B 860 

Starin v. The John Dillon ... 527 

State of California, The, Simpson v. 877 

Stearns v. Beard 193 

Stebbins v. Proceeds of The Virgc. 294 

Stephens, United States v 381 

Stonemetz Printers' Machinery Co. 

V. Brown Folding-Mach. Co 73 

Stonemetz Printers' Machinery Co. 

v. Brown Folding Mach. Co 851 

Straus, lu re 533 

Street Stable-Car Line, American 

LiveStock & Méat Transp. Co. v. 783 
Strobridge v. L. H. Smith Wooden- 
Ware Co 923 

Stucky, L. H. Harris Drug Co. v. .. 624 

Sunny South, The 290 

Switzer v. Home Ins. Co 50 

Switzerland Marine Ins. Co. v. The 

Umbria 92? 

Talley, Curtain v. 580 

Tatum, Wells v. . 572 

TaylorManuf'g Co., American Pré- 
servera' Trust v 153 

Tewksbury. Babbott v 88 

Thames Tow-Boat Co. v. The Sarah 

Thorp 816 

Thomas Huston Electric Co. v. 

Sperry Electric Co 75 

Thorp, The Sarah, Thames Tow- 
Boat Co. v 816 

350 Tons of Mahogany and Cedar, 

Snow V 125 

Timor, The 859 

Torgorm, The, Chamberlain v 303 

Tracey, Comstock v 163 

Travelers' Ins. Co., Richardson v. . 843 

Truax v. Detweiler ..... 117 

Trumbull, United States v 753 

Two Barges, W^ood v 204 

Uhlo V. Burnham 500 

Umbach V. TheKhio 207 

Umbria, The, Switzerland Marine 

Ins. Co. V 937 

United Gas Imp. Co., Jersey City 

Qas-LightCo. v 364 

United States v. Alexander 738 

United States v. Ayrea 651 

United States v. Baxter 350 

United States v. Belvin, three cases 381 

United States v. Boese 917 

United States v. Claasen 67 

United States v. Clark 633 

United States v. Cover 384 

United States v. Durant 753 

United States v. Engeman 898 

United States v. Engerman 176 



CASES EEPOETED. 



XV 



Page 

United States v. Guigon 381 

United States v. Higgerson 750 

United States v. Jellico Mountain 

Coal &CokeCo 433 

United States v. Nichols 359 

United States v. One Hundred and 

Twenty-Nine Baies of Mercban- 

dise 468 

United States v. Patteson, two cases 381 

United States v. Patton 461 

United States v. Phillips 466 

United States v. Rogers 1 

United States v. Simmons 65 

United States v. Sioux Citv & St. P. 

Ry. Co ' 503 

United States v. Southern Pac. R. 

Co. , two cases 683 

United States V. Stevens 381 

United States v. The Anjer Head. . 664 

United States v. The Bombay 665 

United States v. Trumbull 755 

United States v. Wall ace 569 

United States v. Wilson 748 

United States v. Wolters 509 

United States, Beach v 754 

United States, Mills v 738 

United States, Van lîoorebeke v, .. 456 
United States Bank v. Lyon County 514 

Vanderbilt v. The Dixie 403 

Van Hoorebeke v. United States.. . 456 
Veendam, The, American Petro- 
leum Co. V 489 

Vermont Farm Mach. Co. v. Gibson 488 
Virginia. T. & C. Steel & Iron Co., 

Wilderv 676 

Virgo, The. Chertizza v 294 

Virgo, The, Coschina v 294 

Virgo, The, Dabinovich v 294 

Virgo, The, Empire Warehouse Co. 

V 294 

Virgo, The, Merritt Wrecking Co. v. 294 
Virgo, Proceeds of The, Lucken- 

bach V 294 

Virgo, Proceeds of The, Stebbins v. 394 
Virgo, The, Provincial Dry-Dock 

Co. V 294 

Vosburgh, The F. W., Ciampa v.. . 866 

Wabash R. Co., Marshall v 369 



Page 
Wabash, St. L. &P. Ry. Co., Central 

Trust Co. of New York v 26 

Wabash, St. L. & P. Ry. Co., Central 

Trust Co. of New York v 1.56 

Walbridge, White v 536 

W^alcott'v. Watson 539 

Walker, Atmore V 433 

Wallace, United States v 569 

Walla Walla, The. Hamilton v 198 

"Wanamaker, Enterprise Manuf'g 

Co. V 854 

Ware Tobacco-Works, Wellman & 

Dwire Tobacco Co. v. 389 

Waring, Hat-Sweat Manuf'g Co, v. 87 
Waring, Hat-Sweat Manuf'g Co. v. 106 

Watson, Walcott v 539 

Wellman & Dwire Tobacco Co. v. 

Ware Tobacco-Works 389 

Wells V. Tatum 573 

Wells City, The 293 

Wempe, Young V 354 

Western Distilling Co., Société 

Anonyme v 931 

Western Union Tel. Co.. Cahn v. . . . 40 

W. F. Brown. The, Lawrence v 390 

Wheeler & Wilson Manuf'g Co., 

Miller V 883 

White V. Walbridge 536 

White, Goodyear Dental Vulcanite 

Co. V., two cases 378 

Whittier, Glidden v 437 

Wilder v. Virginia, T. & C. Steel & 

Iron Co 676 

Wilkin V. Covel 925 

Williams v. Neely 450 

Williams v. The Papa 576 

Williams,The R. H., Lombard, Ayres 

& Co. V 414 

Wilson, United States v 748 

Winnett v. The Rahway 809 

Wirt V. Hicks 71 

Witters, Sowles v 497 

Wolters, United States v 509 

Wood V. Two Barges 204 

Woodcock V. Woodcock 629 

Young V. New Jersev & N. Y. Ry. 

Co '. 160 

Young V. Wempe 354 

Yungbluth, McDonald v 836 



CASES REPOBTED. 

éMRANQEi) UNDBR THEIR RESFÈCl'iYE CIRCVITB 
ASD DISTRICTS. 



FIB8T CIECUIT. 



Page 



ÇracOTT CotTRT, D. Massachusetts. 

lohnspn, In re. 477 

CTnited Stàtea v. Kichols. 8ô9 

OrRçuiT CotTBT, D. New HAMitsniRE. 
Patten t. CiHey. 803 



SECOND CIECUIT. 



ClECUIT COUKT. D. COSKECTICUT. 

New York, N. H. & R R Co. v. 
Cockcro f t .881 

Overman Wheel Co. v. Pope Man- 
uf g Co. ,577 

Sm i ih & Egge Manuf ' g Co. v. Bridge- 
port Chain Co 893 

DisTiîïCT Court, D. Coskectictjt. 

Sarah Thorp. The 816 

Thames Tbw-Boat Co. v. The Sarah 

Thorp...... , 81fi 

Thorp, The Sarah 816 

ClECUIT Court, E. D. Nktt York. 

Arnold v. Chesebrough 700 

Consolidated Bùriging Apparatus 

Co. V, Metropolitan Brewin^ Co, . 238 
Young V. New Jersey & N. Y. lly. 

Co IGO 



District Court. E. D, New York. 

Braker v. The Gloaming 671 

Bombay, The 665 

Calvin S Edwards, The 815 

Carrie, The 795 

Center v. The M. E. Staples 803 



fxn* 

Charles TîunvoTi, The,.. .813 

Cliertizza V. "The Virgo 294 

Chesapeake & O. Ry. Co. v. The 

Panama , 496 

Coffin V. The Progresse 293 

Coschina v. The Virgo 394 

Ciiff V, Ninety-Five Tons of Coal.. . 670 

Dablnovich v. The Virgo 3i>4 

Dalij, The 670 

Edwards, The Calvin 8 815 

Empire Warehouse Co, v, The Virgo 294 

Fabrev, CunardS. S. Co 801 

Flannery V. The Médusa 803 

Georgia, The,.... , 669 

Gloaming, T-ié 671 

Hait Hdoh, The , 812 

Howard v. The Georgia .669 

Hughes V. The Pietér de Conick. .. 795 

Iberia.The 301 

Jayhe v, The Rahway 8X0 

Jones V. Thé Carrie 7i»G 

Jones V, The Half Moon 812 

Lombard, Ayrcs & Co, v. The B. H. 

Williams..,,.. .... 414 

Luckénuach v. Prdcecds o£ The 

Virgo 294 

Médusa. Tlic 303 

Merritt \VriL-kin<; Co. v. The Virgo 291 

M. E. SlMi'lca, Tiie 803 

Millard V. The Riihwny 809 

Morsu V. Tbe Charles iluiiyou, .. ... 813 

Muiiipton V. Tlie Dalu 670 

Orange, The 411 

Panama, The 496 

PJeter de Conick, The 795 

Progresso, The 292 

Provincial Dry-Dock Co. v. The 

Virgo 294 

Rahwav, The. 8t9 

R, H. Williams, The 414 

lîonan V, The Orange 411 

Runvon, The Charles , 813 

.'^liiirplev V. The Calvin S. Edwards 815 

Staples. The M. E 808 

Stebbins v. Proeeeds of The Virgo., iM 
Switzeriand Marine Ins. Co. v. The 

Dmbria 927 

TJmbria, The 927 

United States V. Engeman 698 



v.46f. — b 



(xvii) 



xvm 



CASES EEPORTED. 



rnïc 

United States' v. Ktigerman-, ., 176 

United Stivtes v. The Bombay. 665 

Virgo, Tbe 294' 

Williams.TheK.H 414 

Winnett v. The Bahway 809 

Circuit Court, N. D. New York. 

Brown y. American Wheel Co Î33 

Grier v. Bay nés 523 

Murbarger v. Baker 286 

Rice V. Boss 195 

Bochester Coach-Lace Co. v. Schae- 

fer „.,:.,• ^^^ 

Stearns v. Beard 193 

District Court, N. D. New York. 
IsaacMay, The.... 79 

Circdït court, s. d. New York 

Adee v. J. L. Mott Iron-Works; 39 

Adee v, J. L, Mott Iron-Works 77 

Amato V. Northern Pac. R. Co 561 

Anderson v. Mackay.. .... ..... 105 

Arnold, In re: ;..•.. 510 

Babbottv.Tewksbnry. 86 

Branagh v; Qmith. . .r 517 

Brush Electric Co. v. New Amer- 
ican Electrical Arc Light Co 79 

Bushnell v. Park Bros. & Co. 909 

Byers V. Coleman 224 

Camprelle V. Balbach 81 

Cheney V. CoJeman , ... 224 

Crissey v. Coleman 224 

Farris v. Magone 845 

Godwin, Inrô.. 361 

Goodyear Dental Vulcanite Co. v. 

Whitè, two cases 278 

Habnv. Erhardt 519 

Hat-8weAt Manuf'g Co. v. Waring. . 87 
Hat-SweatManuf g Co. v. Waring. . 106 

Hoey V. Coleman 231 

Jacobson v. Alpi, seven caSes 767 

McCarty, Inre...... 860 

National Typographie Co. v. New 

Yorli Typogràph Co 114 

Quinn v. Complète Electric Const. 

Co 506 

Sackett V. Smith .; 39 

Straus, In rè. . .' 533 

Truax v. Det weiler 1 J7 

Uble V. Burnham 500 

United States v. Clpasen 67 

United States v. Simmons 65 

Wirt V. Hicks 71 

District Court, S. D. New York. 

American Petroleum Go. v. The 
"Veendam 489 

Bowrjng v. Providence Washington 
ins. Ce 119 



Paee 

Brooklyn, The 133 

Bornett, The Robett, 415 

Charm, The : 860 

Chase, The Senator D. C 874 

Commodore Perry, Tbe. ........... 874 

CostelJo, Tbe Nora 869 

Dasori, The 415 

Dixie, The 403 

Doyle V. Tbe Jersey City 134 

Baston & Amboy Co. v. The Scow 

No. 19 ■. 406 

Empire Warehouse Co. v. The 

Brooklyn 133 

Empire Warehouse Co. v. The 

Gloucester 133 

Express, Tbe 850 

Fern Holme. The 119 

Gloucester, The..... 133 

Hoffman, The Maria 408 

Hudspn River Cément Co. v. Tbe 
Bmperor and Tbe E. H. Garrison 143 

Isham V. A Cargo of Fine Piles 403 

Jeireey City, The. 134 

Lehigh Valley Coal Co. v. Tbe Sen- 
ator 'D. C. Chase aùd The Commo- 
dore Perr V 874 

Maria Hoffman, The 408 

Meus V. Tbe Orange and The Maria 

Hoffman :.... 408 

Morrissey v. The Nora Costello 869 

N. B. Starbuck, The..., 860 

New England Terminal Co. v. The 
Niagara, The N. B. Starbuck, and 

The Charm 860 

New York & C. Mail S. S. Co. v, ^ 
Tbe Express, The N. B. Star- 
buck, and TheCàarm 800 

Niagara, The...-. :.. 860 

Nora Costello, The 869 

Nordlinger v. Nelson 859 

Orange, Tbe 408 

Owl Transportation Co. v. The May- 
or, etc., of City of New York and 

The Robert Burnett 415 

Perry, The Commodore 874 

Robert Burnett, Tbe 415 

Russell V. Kackett, , 300 

Scow No. Ï9, Tbe 406 

Senator D. C. Chase, Tbe 874 

Shoe V. Low Moor Iron Co. of Vir- 
ginia 135 

Snow V. 350 Tons of Mabogany and 

Cedar 159 

Starbuck, The TT. B. 860 

Timor, The 859 

Vanderbilt v. The Dixie 403 

Veendam, Tbe , 489 



Circuit Court, D. Vermont. 

First Nat. Bank of Plattsburgb v, 
Sowles 731 

Sowles V. First Nat. Bank of St. Al- 
bans 513 



CASES EErOETED. 



XIX 



Paee 

Sowles V. Witters 497 

Vermont Farm Mach. Co. v. Gibson 488 
White V. Walbridge 536 



THIRD CIRCUIT. 

CiHcuiT Court, D. Delaware. 
Atmore v. Wàlker 439 

GracuiT CoDRT, D. îTew Jersey. 

Chandler V. Pomeroy 533 

EmmaKate Ross. The 8î2 

Griffith V. Murray 660 

Hat-Sweat Manuf 'g Co. v, Austin.. 757 

HatSweat Manuf'g Co. v. Berg 757 

Hat-Sweat Manuf'g Co. v. Ellor ... 757 
Hat Sweat Manuf'g Co. y. McChes- 

ney 757 

Hat-Sweat Manuf'g Co. v. McGall. . 757 
Hat-Sweat Manuf'g Co. v. Porter.. 757 
Jersey City Gas-Light Co. v. United 

Qas Imp. Co 264 

Myers Excursion & Nav. Co. v. The 

EmmaKate Ross 873 

Ross, The Emma Kate 872 

District Court, D. New Jersey. 

AnjerHead, The 664 

Ciampa v. The P. W. Vosburgh. . . . 866 

Ciampa Bmilia, The 866 

Dillon, The John 527 

F. W. Vosburgh, The 866 

John Dillon, The 527 

Somers v. The Ciampa Emilia 866 

StariD V. The John Dillon ... 527 

United States v. The Anjer Head. . 664 
Vosburgh, The P, W 808 

Circuit Court, D. Pennsylvania. 

Kirk V. Du Bois 486 

Strobridge v. L. H. Smith Wooden- 
Ware Co 923 

Circuit Court, E. D. Pennsylvania. 

Enterprise Manuf'g Co. v. Deialer.. 854 
Enterprise Manuf'g Co. v. Wana- 

tnaker 854 

Paine v. Snowden 18Ô 

District Court, E. D. Pennsylvania. 

Dobson V. Cooper 184 

JeBSup& Moore Paper Co. v. Cooper 186 

Papa, The 576 

United States v. One Hundred and 
Twenty-Nine Baies of Merchan- 
dise 468 



Paee 

United States v. Patton 461 

United States v. Phillips 466 

Williams v. The Papa 576 

CiRCPiT Court, W. D. Pennsylvania. 

Anderson V. Eiler. .. , 777 

Anderson V. Saint. 760 

Belmont Nail Co. v. Columbia Iron 

&SteelCo.... 8 

Belmont Naii Co. v. Columbia Iron 

& Steel Co 3n6 

Dishong V. Finkbiner 13 

L. H. Harris Drug Co. v. Stucky. .. 624 

Smith V. Crosby Lumber Co 819 

Stonemelz Printers' Machinery Co. 

V. Bpown Folding-Mach. Co 72 

Stonemetz Printers' Machinery Co. 

V. Brown Folding-Mach. Co". 851 

District Court, W. D. Pennsylvania. 

Carrier, lu re 850 

Pope V. Seckworth 858 

United States v. Cover 284 



FOURTH CIRCUIT. 

Circuit Court, D. Maryland. 

Baker- Whitely Co. v. The Khio 207 

Foard Transp. Co. v. The Khio 207 

Qunby v. The Khio. '. 207 

Haffcke V. Clark 770 

Joseph R.. Foard Transp. Co. v. The 

Khio 207 

Khio. The 207 

Maryland Hominy & Coralline Co. 

of Baltimore City v. Dorr 778 

Pope Manuf'g Co. of Connecticut 

V, Clark 789 

Umbachv. The Khio 307 

Circuit Court, D. South Carolina. 

Bollin V. Blythe , . 181 

Bound V. South Carolina Ry. Co 315 

Bradf ord. Ex parte 508 

Finance Co. of Pennsylvania v. 

Charlestou, C. & C. R. Co 426 

Finance Co. of Pennsylvania v. 

Charleston, C. & C. R. Co 503 

Hart, Ex parte 436 

Healy v. Cox 663 

Hyer v. Chamberlain 341 

Mellor V. Cox 663 

Williams v. Neely 450 

District Court. D. South Carolina. 

Chamberlain v. The Torgorm 203 

United States v. Wallace 569 



XX 



CJ^SlES EEPOETED. 



Page 

District Court, E. D. Soçtii Cabolina. 
United States v. t)urant. 758 

Circuit Court, E. D. Virginia. 

Curtain v. Talley ,580 

United States v. Belvin, three cfiséa 381 

United States v. Guigon. . ,381 

United States v. PattesoQ, two cases 381 
United States V. Stephp^^u 381 

Circuit Court, W; D. ViRaiNiA: 

Glenn v. McAllister's Dx'rs . .. .883 

Wilder v. Virginia, T. & G. Steel & 
IronCo .,:e76 



FIFTH CIECUIT. 

Circuit Court, M. D.- Aiiabama. 

De La Vergne Refrigerating Mach. 

Co. V. Montgomery BrewingCc 839 
Gilmer V. Morris 338 

Circuit Court, S. D. AeIbama, S. D. 

American Loan & Trust Co. v. East 
& West R. Co, of Alabània. . . . ... 101 



District Court, N. D. AlabàMa. 



Grimsley w. Hankins 

J. C. Ricli, The..., ■. 

Scott y.. Tàe J.. C. Rich..... 



4,Q0; 
136 
186 



Circuit Court, N. D. Plorida. 

Brown: V. FJorida Ry. & Nav. Go. . . 641 
Central Trust Co. of New York v. 

Floritia Ry. & Nay. Co. . ..... j.. . 641- 

Cutting V. Florida Ry. & Nav. Co. . 641 
Guaranty Tnust & Safe-Depo8it Go. 

V. Florida Ry. & Nav. Go... . 641 

Meyer v. Florida Ry. & Nav.: Co.. ; .■0431 

District Court, S. D. Georgia. 
Mills V. United States 788 



Page 
Diefenthal v. Hamburg-Amerikan- 
ische PackéffaUft Actien-Qesell- 

schaft ■..;...:...■ 397 

Lawrence V. Tlié W. F. Brown and 

The Sunny South 890 

Sunny South, The 390 

W. F. BroWn, The 390 

District Court, D. Mississippi. 
Lee, In re 59 

Circuit Court, B. D. Mississippi. 
Cahn V. Western Union Tel. Co 40 

Circuit Court, S. D. Miasigsippi.W. D. 
Switzer v. Home Ins. Co 50 

Circuit Court, W. D. Texas, San 
Antonio Div. 

Simon v. House 317 

District Court, W. D. Texas, Austin 
Div. 



Circuit Cot'rt, E. D. Louisiana. • 

MartiiieZ v. Moll. ' ., 724 

Meyer *. Richards 737 

Paton V. Majoîs. SlQ 

Wood V. TWO Barges 204 



District Court, E. D. Louisiana. 
Brown, The W. F 390 



McCabe, Ex parte. 



863 



District Court, \Y. D. Texas, San An- 
tonio Dit., , 

Haynes v. Brewster. 471 



SIXTH CIECUIT. 



Circuit Court, E. D. Miciiioan. 

Grand Trunk Ry. Co. v. A. Backus, 
Jr,, & Sons. 311 



District Court, E. D. Miciiigan. 

Charles Hebard. etc., The 137 

Doud, The Reiiben 800 

Hebard, etc., The C'harles 137 

Hoxsie V. The Reuben Doud 80Ù 

Lyons V. The Charles Hebard, etc.. 137 
Reuben Doud, The 800 

Circuit Court, N. D. Oïlio, B. D. 

Marvin v. C. AnllmaTi & Ço. 838 

Rocker Spriug Co. v. Plinn, six 
cases .;.!. : . ... 109 



Circuit Court, N, D. Oinb, W. D. 



Arrowsmith v. Gleason. 



256 



CASES EEPORTEP. 



XXI 



Page 
Orane Creek Shooting-Club C.o. v. 
Cedar Point Club Co,. 373 

ClKCtIIÏ COUBT, S. D. Ohk), E. D. 

Cballeage Corn-Plantér Co. v. Gear- 

hardt 768 

Woodcock V. Woodcock 639 

CiEcùiT Court, 8. D. Ohio, W. D. 

Hamilton v. Connecticut Fire Ins. 

Co ,.. 43 

Invéstment Co. of Philadelphia v. 

Ohio&N. W. R. Co 696 

McDonald v. Yungbiuth. 836 

Marshall v. Wabasli R. Co 269 

Wells V. Tatum 573 

Circuit Court, M. D. Tenn^isseb. 

United States v. Jellico Mountain 
Coal«&CokeCo 432 



Circuit Court, W. D. Tennessee. 



Ferguson v. Dent. 
King, In re 



905 



SEVENTH CIECUIT. 



Circuit Court, N. D. Illinois. 

American Live-Stock & Méat 
Transp. Co. v. Street Stable-Car 

Line. ..;.... 782 

Prioe V. Joliet Steel Co 107 

Richardson v. Travelets' ïns. Co. . . 848 
Thomas Huston Electric Co. v. 

Sperry Electric Co. 75 

Wilkin V. Covel 925 



District Court, N. D. Illinois. 
United States v. Rogers. . ; ' 1 

Circuit Court, 8. D. IiiLiNOia. 
Ayers V. Manning. 19 

District Court, S. D. Illinois. 
Van Hoorebeke v. United States.. . 456 

Circuit Court, D. Indiana. 

Central Trqst Co- of New York v. 
, Wabash^ 8t. L. & P. Ry. Co . . . . . 36 



Page 

District Court; B.D. Wisconsin. 
Roanoké, The ^ 397 

EiaHTH CIECUIT. 

Circuit Cour*, W. D. Abkansas. 

James v. St. Louis & 8. F. Ry. 

Co 47 

Marquandt, In re 53 

Monroe, In re 52 

Paynfi v. KanSaS & A, Val. R. Co.. 546 

Circuit COtifif. D. Colorado. 

Chicago, R. I. & P. Ry. Co. v. Den- 
ver&R. G. R. Co 145 

CiBCUiT Court, N. D. Iowa, C. D. 
Davis V. Chicago & N. W. Ry. Co. . 307 

Circuit Court, N. D. Iowa, E. D. 

McNulty V. Connecticut Mut. Life 
Ins.Cb 305 

Circuit Court, N. D. Iowa, W. D. 

Richards v. Independent School- 
Dist. of Rock Rapids 460 

United States v. Sioux Citv & St. P. 
Ry. Co " 503 

United States Bank v. Lyon Couoty 514 

Circuit Court, S. D. lowÂ, W. D. 
Dow V. Bradstreet Co 824 

Circuit Court, D. Minnesota. 
Comstock V. Tracey 162 

Circuit Court, D. Minnesota, Third 
Div. 

Bangor Sav. Bank v. City of Still- 
water 899 

Wellman & Dwire Tobacco Co. v. 
Ware Tobacco- Works 389 

Circuit Court, D. Minnesota, Fiftii 
Div. 

Smith V. Board of County Com'rs of 
Carlton County. 340 



XXII 



CASES SEPOBTED. 



P«Re 
Circuit Court. E. D. Missouri, E. D. 

Anièrican Preservers' Trust V. Tay- 
lor Manuf'g Co 152 

Armstrong v. Brolaski 903 

Central Trust Co. of New York v. 
Wabasfc St. L. & P. Ry. Co. . . . . . 156 

Hostetter Co. v. Brueggeman-Rein- 
ert Distilling Co 188 

Kimball V. Atchison, T. & S. F. R. 
Co 888 

Lemoine y. Dunklin County 319 

Miller V. Wheeler & Wilson Man- 
uf g.Co 883 

Northwestern Mut. Life Ins. Co. v. 
Cotton Excljange Real-Estate Co. 82 

Société Anonyme v. Western Dis- 
tilling Co 921 



Circuit Court, W. D. Missouri.. 



Berry v. Knights Templars' & Ma- 
sons' Life Indemnity Co 439 

Circuit Court, W. D. Missouri, W. D 

Baughman V. National Water- Works 

Co.......: 4 

Dozier v. Pidelity & Casualty Co. of 

New York. 446 

McClary V. Chicago,- M. & St. P. Ry. 

Co 343 

Shankenbery v. Metropolitan St. . 

Ry.Co. 177 

Circuit Court, W. D. Missouri, St. 
Joseph Div. 

Chicago & A. Bridge Co. v. Anglo- 
American Packing & Provision 
Co 584 

McKinnon V. McKinnon. . . .. 713 

Circuit Court, D. Nbbraska. 
Lowry V. Chicago, B. & Q. R. Co. .. 83 

District Court, D. South Dakota. 
United States v. Ayres 651 



NINTH CIRCUIT. 



Circuit Court, N. D. Calipornia. 

Bank of British North America v. 

Barling 357 

Beach v. United States 754 

D'Orlu V. Bànkers' & Merchants' 

Mut. Life Ass'n of United States 355 



Page 

Bhain v. Goodwin 564 

Young V. Wempe 854 

District Court, N. D. Calipornia. 

Anderson v. The Rence 805 

Barkentine Portland, The 877 

Lambert v. Preese 807 

Pacific Coast S. S. Co. v. The Bark- 
entine Portland 877 

Portland, The Barkentine 877 

Rence, The 805 

Shainwald v. Lewis 838 

Simpson v. The State of California 877 

State ofCalifornia, The 877 

United States v. Boese 917 

Circuit Court, S. D. Calipornia. 

De Estrada v. San Felipe Land & 
Water Co 280 

Doyle V. San Diego Land & Town 
Co 709 

Galbes v. Girard 500 

United States v. Southern Pac. R. 
Co. , two cases 683 

United States v. Wolters 509 

Circuit Court, D. Idaho. 

Back V. Sierra Nevada Con. Min, Co. 673 
Burke v. Bunker Hill & S. Mining 

& Concentrating Co 644 

Glidden v. Whittier 437 

Inez Min. Co. v. Kinnev 832 

Johnson v. Bunker Hill & S. M. & 

C. Co 417 

United States v. Hi^gerson 750 

United States v. Wilson 748 

District Court, D. Idaho. 

United States v. Alexander 728 

Circuit Court, D. Montana. 

Cahalan v. McTague 251 

Northern Pac. R. Co. v. Amacker. . 233 
Northern Pac. R. Co. v. Barden. . .. 592 
Northern Pac. R. Co. v. Cannon — 224 
Northern Pac. R.Co. v. Cannon... 237 
Northern Pac. R. Co. v. Meadows. . 254 
Northern Pac. R. Co. v. Sanders... 239 

Circuit Court, D. Nevada. 
Walcott v. Watson 529 

Circuit Court, D. Oregon. 

Hicklin v. Marco 424 

Kelly» In re 653 



CASES EEPORTED. 



XXUl 



Page 

Circuit Court, D. Washin6ton, E. D. 

Cowley V. Northern Pac. R. Co 325 

Johnson v. Northern Pac. Ry. Co. . 347 
Renner v. Northern Pac. Ry. Co. . . 344 
Spokane St. Ry. Co. v. Citv of Spo- 
kane Falls ." 333 

District Court, D. Washington, B. D. 
Humason, In re 388 

Circuit Court, D. Washington, N. D. 

Hamilton v. The Walla Walla 198 

Hershberger v. Blewett 704 



Page 

Kenyon v. Knipe 309 

Kenyon v. Squire, two cases 309 

Magee v. Oregon Ry. & Nav. Co. . . 734 

United States v. Baxter 350 

Walla Walla, The 198 

District Court, D. Washington, N. D. 

Lake v. The Manhattan 797 

Manhattan, The 797 

United States v. Trumbull 755 

Circuit Court, D. Washington, W. D. 

Chapman V. Keindel 99 

MoDougall V. Hayes 817 



CASES 



AEGUED AND DETEKMINED 

Ci THB 



^\uM ^^tÉt$ (Eimiït mxi iîi^teirf âÎ0Uïte 



United States ». Rogers. 

(Dlstriot Court, N. D. Illinois. February 9, 1891.) 

1. Fbderal Couets— Cbiminal Jukisdiction— Gheat Lakes. 

Under Aot Cong. Sept. 4, 1890, extendlng the criminal jurisdiction of the fédéral 
courts to offenses committed upon aoy vessel registered or enrolled under the laws 
of the United States, and being on a voyage upon the waters of any of the Great 
Lakes, " "or any of the waters Connecting any of the said lakes, " such courts hâve 
no jurisdictiou of a larceny committed upon a steam-barge while lying in the Me- 
nominee river, a tributary of Lake Michigan, half a mile from its mouth. 

2. SAME— BkINGING StOLES PrOPEKTT WITHIN THE JnKISDICTION, 

The United States courts hâve no common-law jurisdiction in criminal matters, 
and can only take such jurisdiction as is given them by statute; and the fact that, 
though the larceny was committed within the limits of a state, the stolen prop- 
erty was not discovered in defendant's possessioQ until the vessel was upon Lake 
Michigan, will not aid their jurisdiction. 

At Law. Indictment for larceny. 
Thomas E. MUchrist, U. S. Dist. Atty. 
Jesse A. Baldvdn, for défendant. 

Blodgbtt, J. The défendant was indicted at the late session of the 
grand jury of this court, charging that, while on board a certain vessel, 
called the "S. K. Martin," the same being a vessel enrolled under the 
laws of the United States, and being on a voyage upon the waters of 
Lake Michigan, the said vessel being then in the waters of the Menom- 
inee river, one of the tributaries of Lake Michigan, and within the ju- 
risdiction of this court, the défendant did feloniously take, steal, and 
carry away a large number of gold coins, to-wit, 10 gold coins of the 
dénomination and value of $10 each, and 10 gold coins of the dé- 
nomination and value of $5 each, the same being then and there the 
property of one William H. Evans. A plea of "not guilty" was en- 
tered, and upon a trial before a jury a verdict of guilty was rendered. 
Thereupon a motion in arrest of judgment was made in behalf Df 
défendant. This motion is based upon the ground that the indict- 
v.46F.no.l — 1 



2 ÏEDEEAL REPOETEK, Vol. 46. 

ment iipon its face shows that the offense was net committed within the 
jurisdiction of this court, as it is insisted that the Menominee river is 
no part of Lake Michigan. ^The indictment was intended to bring the 
case within the provisions of the act of Septernber 4, 1890, entitled "'An 
act extending the crinnnal jurisdiction of the circuit and district courts 
to the Great Lakes and their Connecting waters," (see Acts Ist Sess. 51st 
Cong. p. 424,) whichpro vides: 

"Section 1. ïhat every person wlio shall upon any vessel registered or en- 
rolled under the laws of the United States, and being on a voyage upon the 
waters of any of tlie Great L;ikes, namely, Lake Superior, Lake Michigan, 
Lake Huron, Lake St. Clair, Lake Erie, Lake Ontario, or any of the waters 
Connecting any of the said lakes, commit or be giiilty of any of the acts, neg- 
lects, or omissions respeetively nientioned In chapter 3, tit.70, of tlielievised 
Statutes of the United States, sliali, upon conviction thereof, be punished 
with the same punisliment in the said litle and chapter respeetively afflxed to 
the same ottense there mentioned respeetively. Sec. 2. That the circuit and 
district courts of the United Stales, respeetively, are liereby vested with the 
same jurisdiction in respect to ail the offenses mentioned in the flrst section 
of this act that they by law hâve and possess in respect to the offenses in tlie 
said chapter and title in the flrst section of this act mentioned; and said 
courts respeetively are, for the purposes of this act, vested with ail and the 
same jurisdiction they respeetively hâve by force of title 13, c. 7, of the Ke- 
vised Statutes of the United States." 

Upon the trial before the jury the testimony showed the facts substau- 
tially as stated in tlie indictment, — that is, that the défendant was em- 
ployed as cook on the steatn barge or vessel S. K. Martin, which was a 
vessel duly enrolled and licensed for the eoasting trade, and while said 
vessel was lying in the Menominee river, about half a mile above its 
mouth or entrance into Lake Michigan, takiug on a cargo of lumber to 
be transported from said point to the city of Chicago by means of a 
voyage in the waters of Lake Michigan, the larceny charged was com- 
mitted by breaking into the capfain's office on said steamer, and steal- 
ing therefrom the money described in the indictment; that, after the 
vessel had left the Menominee river and was proceeding on her voyage 
upon the waters of Lake Michigan to the port of Chicago, the défendant 
was suspected of the crime, and, on being charged with guilt by the cap- 
tain, he told the captain where he had concealed a part of the money, 
and the same was found in the place of concealment he had indicated. 
So that both by the terms of the indictment and the proof on the trial, 
the facts appear that the office was broken into and the money taken 
therefrom while the vessel was lying in the Menominee river. The act 
of congress quoted only gives the United States circuit and district courts 
jurisdiction of the crime ôf larceny (punishable under section 5356) 
when committed on board a vessel enrolled or registered under the laws 
of the United States while on a voyage upon the waters of any of the 
Great I^akes or the waters Connecting any of said lakes. The vessel 
upon which this larceny was committed was not at the finie of said lar- 
ceny on a voyage on any of the Great Lakes or the waters Connecting 
any of said lakes, but she was lying in the waters of the Menominee 
river. This river does not connect any of the Great Lakes, but, as the 
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indictment states, îs a tributary of Lake Michigan, — that is, it does not 
connect Lake Michigan with any of the other lakes, but simply emplies 
its waters into Lake Michigan; and, as the river forms the boundary be- 
tween the states of Michigan and Wisconsin for many miles up from its 
mouth, the offense was committed in either the state of Michigan or 
Wisconsin, according to the side of the river on which the vessel was 
lying at the time the stealing was done. It matters not that the vessel 
was lying within a half mile of the mouth of the river; so long as she 
was in the river, — that is, betvveen the banks, — she was within the body 
of a state and county, and not upon the waters of Lake Michigan, and 
the United States courts bave no jurisdiction of the crime. It is urged, 
however, that as part of the stolen money was found in defendant's con- 
trol under such circumstances that he niay be said to hâve had posses- 
sion of it, because it was concealed in a place on the vessel where he had 
placed it, and no one else seems to bave known of its place of conceaL 
meut, therefore he may be said to bave had the stolen property upon the 
waters of Lake Michigan; and that this court, therefore, bas jurisdiction. 
The authorities in the state courts of this country and in England are 
in the main to the effect that personal property stolen in one county, 
and carried into another countj', and found there in possession of the 
thief, will give the courts of the county where the goods are found the 
same jurisdiction to try and punish the offender as is given to the au- 
thorities of the county where the original crime is perpetrated. 2 Archb. 
Crim. Pr. (8th Ed.) p. 1141; 1 Bish. Crim. Law, § 136 et seq.; Myers 
V. People, 26 111. 176; Stinson v. People, 43 111. 400. But the United 
States courts bave no common-law jurisdiction in criminal matters, and 
can only take such jurisdiction as is given them by statutes. U. S. v. 
WorraU, 2 Dali. 384; U. S. v. Hudson, 7 Cranch, 32; U. S. v. Coolidge, 1 
Wheat. 415; U. S. v. Brûtmi, 108 U. S. 193, 2 Sup. Ct. Hep. 526. It 
having been decided that the United States had no jurisdiction over 
crimes committed upon the waters of the Great Lakes, (Ex parte Byers, 
32 Fed. Rep. 404,) congress in Soptember last passed the law just 
quoted, to confer jurisdiction; and jurisdiction can only be taken under 
that act, and to the extent there granted. The jurisdiction taken by 
common-law courts in cases of constructive larceny makes the possession 
of the stolen goods elsewbere than in the jurisdiction where the crime 
of aetual larceny was committed in respect to said goods a felonious 
possession as against the law of the place where he bas such possession, 
but that rule does not apply to courts that hâve no common-law juris- 
diction. To hold that this court bas jurisdiction to try this défendant 
because of the fact that he had in bis possession, on board of an enrolled 
vessel, while on a voyage upon the waters of the Great Lakes, property 
which had been stolen in the Menominee river, would be in effect to 
hold that any person who takes bis passage upon an enrolled vessel for 
a voyage, either long or short, on the Great Lakes, can be indicted and 
tried in the United States circuit or district courts if he bas with hini on 
such vessel property he bas stolen elsewbere. But a more conclusive 
reason in this particular case in answer to this position on the part of 
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the prosecution îs that the indictment itself is defective in showing that 
the crime wns committed in a place over which this court had no juris- 
diction, and the prosecution on the trial should hâve been limited to 
proof of the offense in the place alleged. The motion in arrest of judg- 
ment is sustained,and an order will be entered quashing the indictment 
for want of jurisdiction, and discharging the prisoner. 



Baughman V, National Watee- Works Co. 

(Circuit Court, W. D. MlssouH, W. D. March 23, 1891.) 

Removal of Causes— Citizknship op Corporation. 

The citizenship and résidence of a corporation within the meaning of the removal 
acts are flxed in the state granting its charter, although it may be organlzed for the 
purpose of doing business chiefly in other states. 

At Law. 

0. R. Pearce, for plaintiff. 

Kames, Holmes & Krauthoff, for défendants, cited: 

Fales V. Railroad Co., 32 Fed. Rep. 673; Booth v. Manvfacturing Co., 40 
Fed. Bep. 1; Puroell v. Land, etc., Co., 42 Fed. Rep. 465; Henning v. Téle- 
graph Co., 43 Fed. Rep. 97; Myers v. Murray, Id. 695; and National Typo- 
graphinal Co. v. New York, etc., Co., 44 Fed. Rep. 711. 

Philips, J., (orally.) The case of Baughman against the National 
Water-Works Company of New York, standing on motion to remand, I 
had hoped Judge Caldwell would détermine for himself before he left. 
He was called away unexpectedly and abruptly by reason of his indis- 
position, and left a letter, in which he requested me to pass upon this 
question. We had some consultation over the matter, and it is but 
just to Judge Caldwell that I should state that while he entertains the 
opinion, if this were a question of first impression, and he was left 
to décide the case on what he believes is the better reason, rather thanon 
authority, this court should hâve no jurisdiction over this case except to 
remand it. At the same time he isof the opinion that the weight of au- 
thority is in favor of the jurisdiction of this court, and has left me to ex- 
press my own views about the matter. This suit was instituted in the 
state court against the National Water-Works Company of New York, 
and upon the pétition of the défendant it was removed to this court on 
the ground that it was a controversy between citizens of différent states, 
and was within the contemplation of the judiciary act in respect of a non- 
resident of the state. The contention on the part of plaintiff, the pro- 
moter of this motion to remand, is that, whilst the National Water- 
Works Company is a corporation created under the laws of the state of 
New York, nevertheless, in contemplation of law, it is a résident of this 
state, because its principal business is conducted atthis city, and because 
it has its manager of the Kansas City water-works in this city. with hia 
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office and supply clerks and employés; and the principal business done 
by this Company is in Kansas City, Mo., in supplying water to the city; 
and, although it is chartered by the state of New York, nnder authority 
of the laws of that state, it is exerting its corporate functions almost ex- 
clusively in this state, and to ail practical purposes is to be regarded as 
a résident of this state. The counter-affidavit filed by the détendant 
Company discloses about this state of facts: That the plant of thèse 
water-works is in the state of Kansas; that it bas a large number of em- 
ployés in that state, and is supplying water to Kansas City, Kan., a city 
now composed of the city of Wyandotte and other villages appurtenant 
thereto; that it is exercising its corporate franchise and functions in that 
state as well as in this; and while the manager of thèse works bas his 
head-quarters and clérical force in this city, he makes daily reports to 
the principal office in the state of New York, where it bas a large force 
of employés, and where its principal business is transacted. By direc- 
tion of the court the défendant has furnished to the court a copy of the 
charter of the company, to enable the court to better understand what 
are the powers of this corporation, and for what purpose it was created. 
The second section of the charter provides that — 

"Theobject for which this company is formed is toestablish, constrnct, and 
maintain water-works in or adjacent to any city, town, or village in tlie United 
States of America or elsewhere, and to supply the said city, town, or village 
and the inhabitants thereof with water." 

The eighth section déclares that — 

"The said company is formed for the purpose of carrying on some part of 
its business out of the state of New Yorlî, namely, in or adjacent to any city, 
town, or village in the United States of America or elsewliere; and the city of 
New York, in the county and state of New York, is the place where the prin- 
cipal part of the business of said company within this state is to be transacted, 
and where the gênerai office of said company is to be loeated." 

I take it that there can be no question but the holding of the su- 
prême court of the United Slates has long been that thèse corporations 
hâve their citizenship and résidence fixed by the state granting the char- 
ter; that where the charter is granted, there the citizenship or résidence 
exists. And there can be no question upon the further proposition that, 
taking the décisions of the suprême court ever since it announced this 
doctrine up to the 122 U. S. Reports, it has always maintained that 
the ternis "citizenship" and "résidence" in respect of corporations 
are synonymous; that they mean one and the same thing; that "rési- 
dence" is inséparable from "citizenship;" that the charter fixes citizen- 
ship, and résidence and citizenship are one and the same thing in their 
légal import. Référence to the authorities will sustain this proposition 
beyond controversy or cavil. In the case oî Insurance Co. v. Francis, 11 
Wall. 210, 216, the court said: 

"ïhe déclaration avers that the plaintifE in error, the défendant in the court 
below, is a corporation created by an act of the législature of the state of New 
York, loeated in Aberdeen, Miss., and doing business there under the laws of 
the state. This, in légal effect, is an averment that the défendant was a cit- 
izen of New York, because a corporation can hâve no lega! existence outside 
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of the soveieignty by which it was created. Its place of résidence is tliere, 
and can be nowhere else. Unlike a natural person, it cannot change its dom- 
icile atwill; and, although it may be permitted to transact business whereits 
charter does not operate, it cannot on thât account acquire a résidence tliere. " 

In Ex parte SchoUmberger, 96 U. S. 377, the court used this language: 

"A corporation cannot change its résidence or its citizenship. It can hâve 
its légal home pnly at the place where it is located by or under the authority 
of its charter. " 

And in the case of EaUroad Go. v. Komitz, 104 U. S. 5, the court said: 

"Bydoing business away from their légal résidence they do not change 
their citizenship» but simply the field of their opérations; they réside at home, 
and do business abroad." 

And again, the case of Goodlett v. Railroad Co., 122 U. S. 391, 7 Sup. 
et. Rep. 1254, is still more pronounced. That was a controversy as to 
whether the Louisville & Nashville Railroad Company, which was origi- 
nally chartered by the state of Kentucky, was also a citizen or résident 
of the state of Tennessee. While the original charter was granted by 
the state of Kentucky, authorizing the company to extend its line into 
another state, the contention of counsel was that under the peculiar cir- 
cumstanees of the case it ought also to be deemed as having a double 
citizenship or résidence, because by the act of the législature of Tennessee 
it was authorized to extend its road into that state, and was given cer- 
tain privilèges and rights which were not guarantied by the original 
charter granted by the state of Kentucky; and therefore, inasmuch as it 
was recognized by the state of Tennessee, etc., and inasmuch as its road 
is located through the latter state, with its agents and employés and of- 
ficers at différent points therein, it was to ail practical intents and pur- 
poses a résident of the state of Tennessee. And yet, notwithstanding ail 
that, it was held by the suprême court in a most elaborate opinion , re- 
viewing the authorities, thatit continued to be a citizen of the state of 
Kentucky. It was said: 

"Upon the authority of the cases cited we are of the opinion that the Louis- 
ville & Nashville Railroad Company is a corporation of Kentucky, and not of 
Tennessee; and, consequently, the action was removable, upon its pétition 
and bond, into the circuit court of the United States." 

It is difficult to conceive of a case where the question of citizenship 
and résidence could more squarely be presented on the issue of tho 
right of removal under the act as it then stood. I do not présume there 
would ever hâve been a question raised of the applicability of thèse rul- 
ings, so often repeated, but for the phraseology employed in the act of 
1887, which has been seized upon as distinguishing between citizenship 
and résidence. The act of 1887 provides that the United States courts 
shall hâve jurisdiction of ail cases in which there shall be a controversy 
between citizens of différent states, when the amount involv«d exceeds 
$2,000. It gives jurisdiction to the United States courts upon the 
ground of diverse citizenship. Then the removal act in the next section 
says: 
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"That any suit of a civil nature at law or in equity arising iinder the con- 
stitution or laws of the United States, or treaties made, or which shall be 
made under their authority, of which the circuit courts of the United States 
are given original jurisdiction by the preceding section, whlcli may now be 
pending, or which may hereafter be brought in any state court, may be re- 
moved by the défendant or défendants therein to the circuit court of the 
United States for the proper district. Any other suit of a civil nature at law 
or in equity, of which the circuit courts of the United States are given juris- 
diction by tlie preceding section, and which are now pending, or which may 
hereafter be brought in any state court, may be removed into tlie circuit court 
for tlie proper district by the défendant or défendants therein beiiig noii-resi- 
dents of ttiat state; and wlien in any suit mentioned in this section there 
shall be a eontroversy which is wholly between citizens of différent states, 
and which can be fully detennined as between them, then either one or more 
of the défendants actually interested in this eontroversy may remove said 
suit into the circuit court of the United States for the proper district." 

A eontroversy has sprung up as to the meaningof the terras "citizens" 
and "résidents." It seems to me that thèse terms in the act, as evi- 
denced by the last clause, are interchangeably used, and are employed 
as synonymous. There is another rule of law, which I think ought to 
•apply to this statuts, that whenever a certain term or phrase has received 
by the repeated construction of the highest courts of the state or the 
nation a given significance or meaning, and is employed in a subséquent 
statute, the construction and interprétation placed upon it by the courts 
of the land preceding the enactment are supposed to hâve beeii in the 
mind of the legislator who framed the statute, and that he has employed 
it in the sensé given it by the courts. The courts had held, as I hâve 
already shown , that vi'henever a corporation was a citizen of a state it was 
a résident of that state; and when they hâve spoken of citizenship and 
résidence, especially in respect of thèse corporations, the courts treated 
them as one and the same. And I believe if it had been in the mind 
of congress to deny the right of removal to thèse corporations as hereto- 
fore allowed, it would hâve employed, for the purpose of restricting the 
jurisdiction of the United States courts, terms so exact, so spécifie, and 
direct, as not to leave it to mère spéculation; that, if it intended to deny 
to thèse corporations the right of removal by reason of the fact that they 
had offices in the respective states,, and officers and employés upon 
whom service of process could be had, it would hâve said so by such 
apt and explicit terms as not to hâve left the matter open to eontroversy. 
I am furthermore constrained to the position I occupy from this con- 
sidération: Mr. Justice Brewer, when on this circuit, in Booth v. 
Manufacturing Go., 40 Fed. Rep. 1, maintained strongly that the right 
of removal in thèse cases was to be determined by the citizenship of tho 
corporation, He is now the associate justice assigned to this circuit; so 
this is the opinion of the justice of this circuit. It is true that Mr. Jus- 
tice Miller, in a very brief ojjinion delivered by him in lowa a short 
time before his death, seemed to take the opposite view. The gênerai 
opinion among the circuit and district judges, so far as I am advised, is 
that the right of removal exists, under the state of facts hère disclosed. 
Until this question is more aiithoritatively settled I deem it conservative 
to foUow what is the gênerai practice. The motion to romand is denied. 
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Belmont Nail Co. V. Columbia Teon & Steel Co. et al. 
(.Circuit Court, W. D. Pennsylvanla. April 6, 1891.) 

ReCEIVEH — CORPOEATIOSa— ASSIGNMENT FOR BETlEriT OF CkeDITORS. 

An assignment for the beneflt of creditors, made by a corporation af ter service of 
process on it in a suit by a créditer for ttie appointment of a receiver, does net de- 
prive the court of jurisdiction to appoint sucli receiver. 

In Equity. On motion for appointment of a receiver. 

P. C. Knox, for complainant. 

Gm. C. Wikon and C. A. O'Brien, for défendants. 

Reed, J. The complainant has liled the bill in this case as a corpo- 
ration of the state of West Virginia against the Columbia Iron & Steel 
Company, a corporation of the state of Pennsylvanla, joining as a co- 
defendant the trustée named in the gênerai mortgage of the défendant 
Company, the trustée also being a corporation of the state of Pennsyl- 
vania. The bill allèges the insolvency of the défendant company; the 
improper disposition of its assets by its ofRcers, since its insolvency, by 
the payments and préférence of certain of its creditors; the pendency of 
suits and attachments against the company; and that it is disposing of 
certain of its assets by shipping them to foreign states, and converting 
them by sale into book-accounts, which are iiable to attachment by the 
creditors of the défendant; that the complainant is a créditer of the de- 
fendant company to a large amount, a portion of the indebtedness held 
by it having matured, and payment refused by the company; that the 
company has a large amount of assets, consisting of lands, factories, build- 
ings, machinery, rolls, stock on hand, material unfinished and partly 
finished, book-accounts, and bills receivable; that the interest on its mort- 
gage bonds will mature April 1, 1891, and that défendant company has 
no funds on hand to pay the same, and by the terms of the mortgage 
the mortgage debt may become due if the interest is not paid; that there is 
danger of the assets of the company being dissipated by sales on exécutions 
and otherwise; that said assets should be preserved and ratably distributed 
among ail the creditors of the défendant company, in proportion to the 
amounts of their several debts, either due or to become due. The bill 
prays that the assets be decreed to be a trust fund for the benefit of ail 
the creditors of the companj''; that an account be taken of ail its debts; 
that its assets may be applied in payment of the indebtedness of the cor- 
poration in proportion to the whole thereof; that the défendant company 
be restrained by injunction from disposing of its assets; that a receiver 
be appointed to take and hold the said assets of the company. This bill 
was filed March 26, 1891, and the return of the marshal shows the sub- 
• pœna to hâve been served the same day on C. Yeager, président of the 
défendant company. On April 2, 1891, a notice was served by the so- 
liciter for the complainant upon C. Yeager, président, notifying him that 
an application would be made on Saturday, April 4, 1891, for the ap- 
pointment of a receiver, and for an injunction as prayed for in the bill. 
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At the hearing, on April 4th, affidavits were read by the solicitor for 
the complainant in support of the averments of the bill. Thèse affida- 
vits show the insolvency of the company; that a number of suits are 
pending against it for large amounts, sonae of which hâve been overdue 
for several weeks; and that a portion of the claim of the complainant is 
due and unpaid, although its book-keeper made personal application at 
the office of the défendant for its payraent; but was there informed that 
the Company had no funds or other assets with which to pay the claim. 
Affidavits were also presented of other creditors whose claims are unpaid. 
The affidavit of Mr. Boggs, to which I will refer again, establishes the 
fact of insolvency beyond question. The défendant company presented 
no affidavits, at the hearing on the motion, to controvert either the allé- 
gations of Ihe bill or of the affidavits read in its support, and the state- 
ments of fact presented by complainants are uncontradicted. The case, 
as made out by the bill and affidavits, (other than that of Mr. Boggs,) 
would, in my judgment, be a proper one for the appointment of a re- 
cel ver. 

The affidavit of R. H. Boggs, however, raises an unusual question, 
which must be considered. It sets forth that he is a member of the board 
of directors of the défendant company; that a meeting of the board was 
held on Friday, April 3, 1891, (the day following the service of the no- 
tice qf the hearing, and the day previous to the hearing;) that at said 
meeting it was resolved that the défendant company was insolvent, and 
the question of the application for a receiver in the présent case was taken 
up and discussed, and it was finally decided by the majority of the board 
of directors, (the affiant and Mr. Buhl, another director, voting against 
the same,) that, for the purpose of preventing a receiver being appointée! 
in tins case by the court, an assignment be made to Charles A. O'Brien, 
which was accordingly done, against the protest of Messrs. Boggs and 
Buhl, who notifîed the directors that they had been advised by counsel 
that the United States court had obtained jurisdiction of the subject- 
matter and the parties, and such action on the part of the company was 
improper. At the hearing of the motion counsel for the défendant com- 
pany appeared, stating that such an assignment to Mr. O'Brien had been 
made ia pursuance of the action of the board of directors, which assign- 
ment was made in the afternoon of April 3, 1891, and that the assign- 
ment was to Mr. O'Brien in trust for the benefit of creditors, and con- 
veyed to him ail the property of the company for that purpose. Mr. 
O'Brien, it was stated by counsel, was, up to the time of his appoint- 
ment as assignée, the attorney of the company, and was présent during: 
the délibérations of the board detailed in Mr. Boggs' affidavit. It was 
claimed by défendants' counsel that, under this state of facts, the com- 
plainant's application for a receiver must be refused. 

It is well settled that the assets of a private corporation constitute a 
trust fund for the payment of its debts, and that, in the event of insolv- 
ency, creditors may proceed in a court of equity to hâve such trust fund 
administered and applied in equality to the payment of the claims of 
the creditors of the corporation. "The assets of such a corporation are 
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a fund for the payment of its debts. If they are held by tlie corpora- 
tion itself, and so invested as to be subject to légal process, they may be: 
Jevied on by such process. If they hâve been distributed ainong stock- 
holders, or gOne into the hands of others than bmafide creditors or pîir- 
chasers, leaving debts of the corporation unpaid, such holders take th© 
property charged with the trust in favor of creditors, which a court of 
equity will enforce, aud compel the application of the property to the 
satisl'action of their debts." Gurran v. Arkanms, 15 How. 307. "Eq- 
uity regards the property of a corporation as held in trust for the pay- 
ment of the debts of the corporation, and recognizes the right of credit- 
ors to pursue it into -whosesoever possession itniay be transferred, unless 
it has passed into the hands of a hona Jide purchaser." Railroad Co. v. 
Howard, 7 Wall. 409. The right of the cornplainant, upon the insolv- 
ency of the défendant company, to file its bill for the benefit of itself 
and such other creditors as might join, for the purpose of obtaining the 
aid of the court sitting in equity to apply the assets of the corporation 
to the payment of its debts, being unquestioned, it necessarily follows 
that, upon the service of the subpœna upon the défendant company, the 
jurisdiction of this court was complète, both as to the parties and the 
subject-matter. This, as the record shows, was on the 26th day of 
March, 1891. Hence the relation of the parties and the status of the 
property in question must be considered as of that date. No subséquent 
action of one of the parties could affect the rights of the other party. 
Any disposition by the défendant company of its assets (except the sale 
of Personal property or transfer of negotiable securities to hona fide pur- 
chasers) would be invalid, as against the rights of the other party. 
Particularly would this be the case where the transfer was made to the 
attorney of the company, without considération, and for the express 
purpose of defeating the complainant in this proceeding, even tliough 
the transfer was in trust to pay creditors out of the assets. The com- 
plainant has a right to hâve thèse assets applied to that purpose, under 
the direction of the court whose aid it has invoked, and cannot be com- 
pelled to await and accept a distribution and payment by the chosen 
agent of the debtor, in a mode which the debtor sees fit to adopt, with- 
out consultation with the creditor. In the case of Dovey's Appeal, 97 
Pa. St. 160, the court say: 

"It [lis pendens] affects a purcliaser, not becanae it amourits to notice, but 
becausethe lâw does not allow litigant parties to give to others, pending tlie 
litigation, rights to the property in dispute, so as to préjudice tlie other purty. 
* * * Tliis 18 a ruie o£ public policy, and the object of it is to privent the 
parties froin making a conveyanee pendente lite of the property or thing 
which is the subject matter ot the controversy, and thus to defeat tlie exécu- 
tion of the decree of the court. The effect of it is to impose a disabillty to 
convey from the time of the service of the si\bpœna upon the défendant. 
The court, in the exécution of its decree, pays no regard even to a bona fide 
purchaser. In other words, no change of ownership during a suit will pre- 
vent the exécution of a decree, as it would hâve been executed had tliere beeu 
no change." 

In the case of Tilton v. Cofield, 93 U. S. 168, the suprême court say: 
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"The law is that he who intermeddles with property inlitigation doea it at 
his péril, and is as concluaively bound by the resultsof the litigation, what- 
ever they may be, as if he had been a party to it f rom the outset. " 

In the case of Mellen v. Iron-Works, 131 U. S. 371, 9 Sup. Ct. Rep. 
781, the court say: 

"Purchasers of property involved in a pending suit may be admitted as 
parties, in the discrétion of the court; but they cannot demand, as of abso- 
îute right, to be made parties, nor can they complain if they are connpelled to 
abide by whatever decree the court may render within thelimits of its power, 
in respect to the interest their vendor had in ttie property purchased by them 
pendente lite. As said in Bishop of Wmchester v. Paine, [11 Ves. 194, 197,] 
the litigating parties are exeinpted from the necessity of taking auy notice 
of a title so acquired. As to them it is as if no sach title existed." 

To the same efTect is the ruliiig in the case of Union Trust Co, v. 
Southern Inland Nav. & Tmp. Co., 130 U. S. 565, 9 Sup. Ct. Rep. 606. 
In the case of Eyster v. Gaff, 91 U. S. 521, the court held that, where 
an assignée in bankruptcy of a mortgagor is appointée, during thepend- 
ency of proceedings in a state court for the i'oreclosure and sale of the 
mortgaged premises, he stands as any other purchaser would stand on 
whom the title had fallen after the commencement of the suit. The 
ruling and opinion in the case of Buck v. Insurance Co., 4 Fed. Rep. 
849, are applicable to the présent case. In that case the board of direct- 
ors of the Company, without anj- authority from its stockholders, con- 
veyed its property to its vice-président in trust to pay its debts. Sub- 
sequently a bill was filed in the circuit court for the eastern district of 
Virginia by a non -résident créditer, setting up the insolvency of the 
Company, and the exécution of the deed of trust, and praying that the 
said deed be declared void, and a receiver apjjointed to administer the 
assets and pay the debts of the company upon an account taken under 
the direction of the court. Judge Hughes said: 

"The défendant company is admittedly insolvent. Being a life insurance 
compuny, insolvency, and an assignment of ail its effects in liquidation, is 
final and irretrievable death to its corporale existence. It is incapable of 
taking care of its own effects, and has itself confessed the fact by assigning 
them to a trustée. * * * It is useless to contend that courts should ob- 
serve extrême caution in entering upon the appointment of receivers. Such 
caution is only necessary where the company's insolvency is denied, where 
the company is in the full exercise of its franchises and use of Ils property, 
and where the act of the court would abruptly and harshly arrest it in its ca- 
reer of action, and wrest its property from its use and control. It is true 
that in such a case a court should consider well the conséquences of its action, 
and adopt the extrême recourse only when the facts of the case most clearly 
juslify the measure. Eut this défendant company is already extlnct, its 
franchises are already forfeited and abandoned, its property already put by 
its own act out ôf its own use and possession, and committed to liquidation. 
Having thus made a case for a receiver, and actually anticipated a court in 
appointing ono, this court is relieved frora the painful inquiries and délicate 
responsibility usually devolved upon courts in passing upon applications for 
receivers; and therefore I am confronted with but a single question, which 
is whether or not this court wiil allow the défendant company to appoint its 
receiver for i t." 
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In the présent case the défendant is admittedly insolvent, has under- 
taken in conséquence of such insolvency to provide for liquidation , and 
had anticipated the court in the appointnient of a trustée for that pur- 
pose; but, jurisdiction in this proceeding having vested before such ap- 
pointinent, the complainant has the right to say whether it acquiesces 
in such liquidation by the company's trustée. As it objects, and insists 
upon its rights as they existed upon the service of the subpœnaupon 
the défendant company, and as the facts justify the appointment of a 
receiver, I am of the opinion that the receiver should be appointed, re- 
gard] ess of the assignment by the officers of the company of its assets to 
:Mr, O'Brien. Let an order be drawn accordingly. 



DiSHONG V. FiNKBIKER. 
(Circuit Court, W. D. Pennsylvania. April 18, 1891.) 

Injdnotion— To Hestrain Action at Law— Ejectment. 

A second action of ejectment, involving the same issues of fact as those decided 
against the plaintiff in the flrst action, is not vexations litigation, which will be 
enjoined by a court of equity, where the statutes of the state where the land lies 
allow a defeated party in ejectment to bring a second action. 

In Equity. On demurrer to bill. 

John 0. Shoemaker and James R. Maçfarlane, for complainant. 

George M. Reade, for défendant. 

Reed, J. The bill allèges that the plaintiff is in possession of a tract 
of land in Fulton county, Pa., which he holds under a deed of convey- 
ance from George W. Leighty, dated July 7, 1866, title to which land 
the latter claiuis under proceedings in partition between himself and his 
brother and sister, as the heirs at law of John Leighty, who died De- 
cember 10, 1863, they being the childrenof John Leighty and Catherine 
Leighty, alleged by plaintiff to bave been the lawful wife of the said 
John Leighty. Plaintiff has been in possession since July 7, 1866. 
The bill further allèges that one William Leighty claims that he is the 
son and only legitimate child of John Leighty, being the son of John 
Leighty and Lydia Leighty, (or Walters,) who was the lawful wife of 
John Leighty, their marriage having taken place in 1826, and the said 
William having been born in 1827. He claims that this marriage an- 
tedates the alleged marriage between John Leighty and Catherine Leighty, 
(his niother being alive, and still the wife of John Leighty at the time,) 
and therefore he, William Leighty, is the legitimate and only heir of 
John Leighty, entitled to the said land. That he brought an action of 
ejectment against the plaintiff in the court of common pleas of Fulton 
county on August 12, 1876, in which suit a verdict in favor of the prés- 
ent plaintiff was rendered October 6, 1877, and on February 18, 1884, 
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judgment was entered on the verdict. The bill avers that the sole ques- 
tion at issue in that proceeding was the alleged marriage betvveen John 
Leighty and Lydia VValters. Subsequently the présent défendant, claim- 
ing under a deed from Wilham Leighty, began in this court, on Febru- 
ary 1, 1883, an action of ejectment against the présent plaintiff. This 
case was put at issue April 3, 1883. On July 9, 1884, an order was 
made, on the motion of plaintiff, that the plaintiff in ejectment give se- 
curity for costs, and that in the rnean time proceedings in the ejectment 
suit should be stayed. The security bas not been given and the case 
has remained in that condition until the présent time. The bill further 
avers: 

" Your orator is informed and belle ves that the said conveyance [the deed 
from William Leighty to Finkbiner] was improperly and collusively made for 
the sole purpose of conferring jurisdiction upon this court, and that there was 
no valuable considération given theiefor; that the said William Leighty is still 
beneliclally interested In said claim of title; that the said Isaac Finkbiner has 
been Impropeily and collusively made party plaintiff for the purpose of creat- 
ing a case cognizable in this court, and that he is holding and pressing the 
same for the beneflt of the said William Leighty. " 

The bill further avers that the claim of the défendant, Finkbiner, and 
the pending action of ejectment are clouds upon plaintifi''s title. That a 
certain lien against George W. Leighty, arising upon a recognizance 
given by him in the partition proceedings is being pressed for collection 
against the said real estate of plaintiff, and by reason of the cloud upon 
his title plaintiff is unable to use the land as security, and to raise money 
to pay off this incumbrance. The bill further avers the great âge of 
the witnesses who are cognizant of the facts relative to John Leighty's 
alleged marriage. It prays that the défendant be enjoined from further 
proceeding in his said action of ejectment, and from transferring his al- 
leged interest in said real estate, until final disposition of this case, and 
for gênerai relief. The défendant has liled a gênerai demurrer to the 
bill, and the question argued was whether the bill has shown such a 
case as will enable a court of equity to take jurisdiction, and enter a de- 
cree for the plaintiff', according to the prayers of the bill. 

The gênerai principles which relate to the jurisdiction of courts of eq- 
uity in cases of this character are well settled. The suprême court in 
the case oî Holland v. OhaUen, 110 U. S. 19, 3 Sup. Ct. Rep. 495, say: 

"The equity of the plaintiff in such cases arose from the protracted litiga- 
tion for the possession of the property, which the action of ejectment at com- 
mon law permitted. ïhat action being founded upon a fietitious démise, be- 
tvveen flclitious parties, a recovery in one action constituted no bar to another 
sirailar action, or to any nuraber of such actions. A change in the date of 
the alleged démise was sufflcient to support a new action. Thus the party in 
possession, though successful in every instance, might be harassed and vexed, 
if not ruined, by a litigation constantly renewed. To put an end to such lit- 
igation, and give repose to the successful party, courts of equity ioterfered 
and closed the controversy." 

In the présent case, however, it appears that there has been but one 
trial at law involving the title to the real estate in question. This trial 
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resulted in favor of the plaintiff in the bill. He now seeks to enjoin 
the trial of the second action of ejectment, brought by the vendee of the 
former plaintiflF, in which second action the same questions of fact will 
arise which were tried and disposed of in the former suit. Will equity 
interfère in such case after but one trial at law? In the case of Holland 
V. GhaUen, sitpra, it was held that — 

"To entitle the plaintiff to relief in sucii cases the concurrence of three par- 
ticulars was essential : He must hâve been in possession of the property, he 
must hâve been distiirbed in its possession by repeated actions at Jaw, and 
he mnst hâve established his right by successive judgments in his favor. 
Upon thèse facts appearing, the court would interpose and grant a perpétuai 
injnnction to quiet the possessiou of the plaintiff against any fuither litiga- 
tion from the same source. It was only in this way that adéquate relief 
could be afforded against vexatious litigation and the irréparable mischief 
which it entailed." 

And the court further says that in most of the states the common-law 
action of ejectment, with its fictions, has been abolished; that the action 
for the possession of property is not essentially différent in form from 
actions for other property; that the right of possession in such cases 
may, and generally does, involve a considération of the actual ownership 
of the property, and in such cases the judgment is as much a bar to 
future litigation between the parties as a judgment in other actions is a 
bar to future litigation upon the subjects determined. "Where this new 
form of action is adopted," the court say, "and this ruie as to the effect 
of a judgment therein obtains, there can be no necessity of repeated ad- 
judications at law upon the right of the plaintiff as a preliminary to 
his invoking the jurisdiction of a court of equity to quiet his possession 
against an asserted claim to the property." In Equator Go. v. Hall, 106. 
U. S. 87, 1 Sup. et. Rep. 128, Justice Miller said: 

" The evil of this want of conclusiveness in the resuit of this form of action 
led to the interposition of a court of equity, in which, after repeated verdicts 
and judgments in favor of the same party, and upon tire same title, that 
court would enjoin tlie unsuccessful party from further disturbance of the 
one whohadrecovered thèse judgments. * * * A title to real estnte has, 
under the traditions of the common law, been held, in ail the stntes where 
that law prevailed, to be too important, we might almost say too sacred, to 
be concluded forever by the resuit of one action between the eoutesting par- 
ties. Hence those states which by abolishing the fictions of the action al the- 
common law, and substituting a direct suit between the parties actually 
claiming under confiicting titles which, according to the nature of this new 
proceeding would end in a judgment concluding both parties, hâve found it 
necessary to provide for new trials to such extent as each state législature has 
thought Sound policy to require. The provisions for new trials in actions of 
ejectment are not the same in ail the states, but it is believed that almost ail of 
them which havô abolished the comnion-law action hâve made provision for 
one or more new trials as a matter of right." 

In Miles v. Caldwdl, 2 Wall. 40, the suprême court say: 

"It was this difficulty of enforcing at law the estoppel of former verdicts- 
and judgments in ejectments that induced courts of equity ( which, unrestrained 
by the technicality, could look past the nominal parties to the real ones) to in- 
terfère, after â sUfficient number of trials had taken place to détermine fairly the- 



DISKONG V.. FINKBINEB. 15 

validity of the title, and by injunction, directed to the unsuccessful litigant, 
compel him to cease from harassing his opponeiitby useless litigation. " 

Counsel for plaintiff cited two cases in which there had been but one 
trial betweien the parties prior to the filing of the bill, in each case. One 
was the case of Crafi v. Lathrop, 2 Wall. Jr. 103. In that case there 
had been but ône trial at law between the parties, but the question of 
title had been before the courts three times, in suits by différent plain- 
tiffs claiming in différent rights, the défendant, however, defending ail 
three suits under one claim of title, and each case was decided favorably 
to the title of the plaintiff in the bill. Justice Grier says, referring to 
the case of Bath v. Sherwin, Finch, Prec. 261: 

"ïhe ground of the décision undoiibtedly waa that this was the only ad- 
équate means of suppressing oppressive Jitigation and hindering irréparable 
mischief. This doctrine bas ever since been steadily adhered to by courts of 
equity; and now, wherever a right has been satisfactorily establislîed at law, 
a court of equity will interfère to prevent furlher litigation, without inquir- 
ing particularly what numberof trials in éjectaient had taken place. * * * 
Our inquiry in the présent case will be * * * whether he has shown a 
case which entitles him to relief from this court, sittingasacourtot chancery, 
with full power to adnainister equity; or, in other words, has the cotnplainant 
so satisfactorily established his title at law as to eutitle him to invoke the aid 
of this court to suppress and prevent f urther litigation of the same question?" 

After a considération of the cases in which the question of title had 
been decided, the court held that the oomplainant was entitled to relief 
because — 

"His title has in fact been three times declared valid by the courts of law 
as against the claim set up by the respoudent. The complainant is now 
harassed with a fourth ejectment on the desperîite spéculation that possibly 
the courts of the United States may be persuadfed to overrule and reverse the 
décision of the suprême court of Pennsylvania on a question of title to real 
property depending on the peculiar laws of that state." 

The other case cited by plaintiff 's counsel was the case of Harmer v. 
Gwynne, 5 McLean, 313. The court there said that it had not been 
nsual to exhibit a bill in chancery for the quieting of a title between two 
individual claimants until after several verdicts at law; that it does not 
seem to bave been held that any précise number of verdicts at law was 
necessary before a bill of peace could be sustained, but the better rule 
would seem to require that the title at law has been fuUy and fairly es- 
tablished by one or more trials. In that case it appeared that there had 
been but one trial at law, but exceptions had been taken to the admis- 
sion of facts in évidence, and the principles of law involved in the case 
had been twice considered and decided, firstinthe court below, and after- 
wards, on appeal, in the suprême court; that there had been long-con- 
tinued possession, and from lapse of time a presumed acquiescence in the 
first décision might be drawn, and the court hesitatingly concluded that 
ail thèse considérations might afford grounds on which to quiet the title. 
The court really gave relief, however, to the complainant under a statute 
of the state of Ohio, which gave the right, to proceed to quiet his title 
to a légal owner in possession, without the prerequisite of a trial at law. 
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In 2 Story, Eq. Jur. § 859, the rule is stated to be that courts of equity 
will not interiére in such cases before a trial at law, nor until the right 
hais been satisfactorily established at law. But if the right is satisfac- 
torily established, it is not material what number of trials hâve taken 
place, whether two only or more. In 1 Poin. Eq. Jur. p. 265, the rule 
is thus stated: 

"Equity will not interfère on belialf of the plaintiff, and restrain the defend- 
ant's proceedings, until the plaintiff's title bas been sufflciency established by 
the décision of at least one action at law in his fa vor. Indeed, the interférence 
of equity assumes that the plaintiff's légal rights and title hâve been ciearly 
determined; and its sole object is to quiet that title by preventing the con- 
tinuance of a litigation at law, which has become vexatious and oppressive, 
because it is unnecessary and unavailing. A court of equity will not, there- 
fore, interfère to restrain the defendant's litigation so long as the plaintiff's 
tille is uncertain." 

In Railroad Co. v. Jersey City, 9 N. J. Eq. 438, the défendant de- 
murred on the grounds of want of equity, and the court said, speaking 
of the rule that the right of the complainant must be established at ;&« : 

"This is not a technical rule by which the jurisdictionof this court is made 
to dépend upon the number of trials. * * * In some cases oue trial would 
not be considered as conclusive or satisfactory, as when facts are in dispute, 
depending on the testimony of witnesses, and the trial, necessarily, by jury." 

It seems clear, therefore, from the authorities, that any précise num- 
ber of trials is not necessary, in order to justify the action of a court of 
equity; that the principle governing is the prévention of useless, vexa- 
tious, and hafassing litigation, where the plaintiff's rights hâve been 
conclusively and satisfactorily settled by a previous trial or trials at law. 
But in the application of the rule the circumstances of each case must 
govern. Where the case turns upon questions of law, as in the construc- 
tion of a will, the trial court has passed upon the questions involved, 
the appellate court has fully considered and passed upon the same ques- 
tions, and the plaiutifl's title has been settled as a matter of law, evi- 
dently a second suit, involving the same disputed questions of law upon 
the same state of facts, would be useless and vexatious litigation. On 
the other hand, where there were disputed questions of fact, the law be- 
ing clear, many witnesses examined, and a verdict of a jury, one such 
trial might not establish the plaintiff's title in the clear and satisfactory 
manner requiréd to authorize equity to interfère. A second trial, or 
even a third trial, might not be useless and vexatious litigation. In 
this connection, the policy of the law of the state of Pennsylvania in 
actions of ejectment should be considered. By the act of assembly of 
April 13, 1807, it is provided that where two verdicts shall in any writ 
of ejectment between the same parties be given in succession for the 
plaintiff or défendant, and judgment be rendered thereon, no new eject- 
ment shall be brotight; but where there may be verdict against verdict 
between the same parties, and judgment thereon, a third ejectment in such 
case, and verdict and judgment thereon, shall be final and conclusive, 
and bar the right. By the act of May 21, 1881, it is provided that, 
where there has been one verdict and judgment, or one verdict and judg- 
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ment against one verdict and judgment, the party in possession may en- 
ter a rule upon the adverse party, claiming title, requiring him to com- 
mence his second or third action of ejectm«nt within six months there- 
after, or show cause why the same cannot be brought; and whenever the 
party upon wbom the rule is served shall not bring his suit within six 
months after such service, or show cause why he cannot bring such suit, 
then it shall be the duty of the court to enter judgment, and make the 
rule absolute against the party so failing, which judgment shall be final 
and conclusive between the parties, their heirs and assigns, in the same 
manner as a second or third verdict and judgment between the parties 
would be, if legularly rendered upon trial. "By the clear intention of 
this statute, as by its uniform interprétation by the suprême court of 
Pennsylvania, it requires two concurring verdicts and judgment thereon, 
in a common-law ejectment, between the same parties, upon the same 
title, to conclude the right. The words 'the same parties' of course in- 
clude their heirs or assigns." Britton v. Thornton, 112 U. S. 535, 5 
Sup. Ct. Rep. 291. While the jurisdiction of the United States courts 
in equity cannot be afïected by state législation, yet undoubtedly, in or- 
der to ascertain the extent and nature of the injury complained of b}' the 
plaintift', from which he seeks the protection of a court in equity, it is 
necessary to know just how far he eau be harassed and vexed by litiga- 
tion, and, when it is found that by the laws of Pennsylvania two verdicts 
and judgrhents in his favor will terminale ail litigation, a court of equity 
should require to be shown a very clear and satisfactory title on the part 
of the plaintiff, and manifeslly useless and vexations litigation on the 
part of the défendant. Particularly is this so when the policy of the 
state is to require two concurring verdicts and judgments to settle a dis- 
puted title to any portion of the land within its territory, and which, as 
is said in Britton v. Thornton, is a rule of property, concerning tlie title 
to land within the state, and binding upon the courts of the United 
States, as well as the courts of the state. 

Turning now to the record in this case, a demurrér was filed by the 
défendant, and the question arises what facts are to be held admitted by 
the demurrér. A demurrér only admits facts positively alleged, and 
not conclusions of law, or mère pretenses or suggestions, nor the correct- 
ness of the ascription of a purpose to parties not justified by the language 
used and facts positively alleged. DilUm v. Barnard, 21 Wall. 430. A 
demurrér admits the truth of facts well pleaded in the bill; but when 
the bill shows the source and nature of complainant's title, although con- 
taining an allégation that the complainant's title is clear and undisputed, 
the demurrér admits only the existence of such a title as the facts stated 
disclose, and the averment that complainant haa a clear title will be treated 
as the statement of a conclusion of law. Preston v. Smith, 26 Fed. Rep. 
884. Facts well pleaded are admitted by a demurrér, but it does not 
admit matters of inference or argument. U. S. v. Ames, 99 U. S. 45. 
Where the bill charges, upon the complainant's information merely, 
that a certain fact exists, ils existence is not admitted by a demurrér. 
WiUiams v. Presbyterian Soc, 1 Ohio St. 478. Nor does a demurrér ad- 
v.46F.no.l — 2 
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mitfaets stated on information and belief. Fost; Fed. Pr. 114. Tested 
by thèse rules, the demurrer admits the following facts, which are rele- 
vant and material in this case: The possession by the plaintiff of the 
laiid, under claim of title through the children of John Leighty and Cath- 
«ririe Leighty, (whom plaintiff claiins is the Jawful wife of John Leighty;) 
the trial of the action of ejectinent, bronght against the plaintiff by Will- 
iam Leighty, claiming to be the legitimate child of. John Leighty by 
his lawful wife, Lydia; the introduction of testimony by plaintiff and 
défendant in that trial relative to the alleged marriages, which were the 
<}uestiona at issue in the case; the verdict of the jury in favor of the de- 
fendant, and judgment on the verdict; the pendency of a second action 
of ejectment in this court, brought by the présent défendant against the 
présent plaintiff, which involves the same questions at issue in the for- 
mer suit; the stay of proceedings in the second suit, at the application 
of the présent plaintiff, until security should be given for costs, which 
has not been done; that the claim of the défendant is a grievous burden 
to plaintiff, casts a cloud on his title, and destroys the value of the prop- 
erty; and that after the first trial William Leighty conveyed his interest 
in or claim to said real estate to the présent défendant. The demurrer 
does not admit the allégation in the bill that the plaintiff is informed 
and believes that this conveyance was improperly and collusively made 
for the sole purpose of conferring jurisdiction upou this court, and that 
there was no considération given therefor, and that William Leighty is 
still beneficially interested in the property. Even conceding that thèse 
latter allégations are admitted, still they are not relevant in this case, 
nor will they afford a ground for équitable relief. They should be made 
in the ejectment proceeding, and may be inquired into summarily , and, if 
found to be true, the court has full control of that suit, and ample power 
to act at any time. Nor do I think the fact that the défendant has 
failed to give the security required by the order of the court in the eject- 
ment suit, can give a court of equity jurisdiction to enjoin further pro- 
ceedings in that case. There may or may not be some way in which a 
penalty can be imposed, in the ejectment proceeding, upon the défend- 
ant for failure to give security, but the court has no jurisdiction, as a court 
of equity, to impose the penalty. The plaintiff's case, therefore, in my 
judgment, rests upon the facts which I hâve enumerated as admitted by 
the demurrer, (excluding the failure to give security.) Thèse show that 
the issue in the former trial was a question of fact, no questions of law 
appearing to hâve been in dispute; certainly none arose that controUed 
the décision, and the verdict upon the testimony introduced in that trial 
was in favor of the défendant in that case. To sustain the bill I must 
find that the facts were so clear, and the plaintiff's testimony so over- 
whelming, that the resuit of a second trial must necessarily be in his 
favor. It is not alleged that the défendant in the bill has no other and 
additional testimony to offer in the second trial. Another jury may, 
even from the same testimony offered in the former trial, corne to an 
entirely différent conclusion. While I recognize the hardship of the case 
(o the plaintiff, still I must give due regard to the rights of the défend* 
ant. The law of Pennsylvania has said that he is entitled to retrj th» 
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questions involved, and that he cannot be concluded until aller a second 
verdict and judgment in favor of the plaintiff in the bill. No reason ap- 
pears why a court of equity should deprive him of that right. The plain- 
tifFs rights and title hâve aot been clearly and satisfactorily established, 
nor is it shown that the defendant's second suit is useless and vexatioua 
litigation. In my judgment, the demurrer nmst be sustained. Leta 
decree be drawu accordingly 



Ayees V. Manning et al. 
(Circuit Court, S. D. IlUnols. April, 1891.) 

ASSIGNMENT FOE BeNEÏIT OF CreDITORS — AOTIONP BT ASSIGNEE — PARTIES. 

A non-resident partnership owned lands in Illinois, which it placed in charge of 
an asrent, under an agreement that his compensation should be one-half of the net 
profits realized on a sale of the land. Subsequently the partnership made a volun- 
tary assignment for the benefit of creditors ; and its résident creditors, including 
the agent, after learning of this fact, attached the land. Held, that such attach- 
ments, being by résident creditors, were valid as against the assignée, who claimed 
under non-resident debtors; and that the attaching creditors, otherthan the agent, 
were not proper parties to an action brought by the assignée to hâve the title to the 
land judicially vested in him, and to compel au accounting by the agent. 

In Equity. Bill for injunction. 

Smith <& Harlan, for complainants. 

John M. Falmer and William W. Clemms, for défendants. 

Before Geesham and Allen, JJ. 

Grbsham, J. This is a suit by Marshall Ayers, assignée of Sawyer, 
Wallace & Co., and the members of that firm, Samuel A. Sawyer, David 
L. Wallace, and Thomas Miller, ail citizens and résidents of New York 
and New Jersey, against Michael W. Manning, for an accounting, and 
against others, as attaching creditors of the firm, ail résidents of Illinois. 
The bill, as first filed, charged that, for some years, the firm carried on a 
commission business with its principal office in the city of New York, 
and in connection therewith became the owner of farming lands, and 
implements thereon, in Williamson and Franklin counties, 111., the title 
to which was vested in Sawyer in trust for the firm; that the facts con- 
nected with the purchase of the lands, and their subséquent improve- 
ment and management, up to September 4, 1890, appeared upon the 
books of the firm; that the défendant Michael W. Manning was employed 
as agent to manage the lands and superintend their cultivation, which 
he did himself, and through tenants; that during his agency he paid the 
taxes, received money from the firm to pay for improvemeiits, imple- 
ments, and animais, and made remittances to the firm; "that a contract 
in writing was made on or about the Ist day of May, 1888, by and be- 
tween the said firm and said Manning, by the terms of which it was, 
among other things, provided that when tfie said lands should be sold 
the said Manning should be entitled to one-half of the amount which 
should be realized upon a sale of said premises in excess of the cost there- 
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of, -which cost was to be fixed by taking the amount then standing ipon 
the books of said firm as the cost of said premises, and adding thereto 
the amount that might thereafter be expended for permanent improve- 
ments;" that on September 2, 1890, Sawyer and wife, by deed, duly 
executed, undertook to convey to Sawyer, Wallace, and Miller, as partners, 
the lands and personal property thereon, which deed was recorded in 
Franklin county on September 4, and in Williamson county on the 
day foUowing; that this deed was executed after the partners had deter- 
mined to make a voluntary assignaient in New York, under the laws of 
that state, for the equal benefit of ail their creditors, the firm being then 
insolvent; that on September 4 such an assignment was executed to 
the complainant, Ayers, vesting in him the title to the entire property 
and assets of the firm of every kind and nature, as well as the individual 
property of each member of the firm; that before the deed of assignment 
was recorded in Franklin county on September 6, and in Williamson 
county on September 10, the assignée notified Manning of its exécu- 
tion, and the insolvency of the firm, who agreed that he would there- 
after act as the agent of the assignée, as he had previously acted for the 
firm; that on September 9, and after he had become the agent of the 
assignée, Manning cominenced a suit in attachment in the Williamson 
county circuit court of Illinois against Sawyer, Wallace & Co., for an al- 
leged indebtedness of $2,500, and on the sanie day the sherifï levied the 
writ on part of the lands embraced in the deed of assignment; that W. 
T. Davis, Westbrook & Sons, Arthur B. Manning, and Charles Carroll 
commenced similar saits in the same court against Sawyer, Wallace & 
Co., and caused their attachment writs to be levied on other lands em- 
braced in the deed of assignment; that some of the latter levies were 
made before the deed of assignment was recorded in Illinois, and some 
afterwards, but the attachment suits were ail commenced after the plain- 
tifFs had received actual notice of the assignee's acceptance of the trust. 
The bill also charged that the attaching creditors commenced their suits 
for the purpose of obtaining préférences in violation of the laws of Illi- 
nois, and to defeat the trust created by the assignment; that, in order 
to enable the assignée to dispose of the lands advantageously, it was 
necessary that the title thereto, with power of sale, should be vested in 
him by a decree, and that bis right to the lands should be ascertained 
and established against ail the défendants; "that the défendant Michael 
W. Manning claims a lien upon said lands, and the right to retain said 
Personal property until the claim which he makes shall bave been satis- 
fied;" that, instead of having any valid claim against the firm, an ac- 
counting would show him to be indebted to it; and that, if the proceeds 
of the lands were divided ratably among ail the creditors of the insolv- 
ent firm, they -would sell for more than could otherwise be realized from 
them. The bill prayed for an accounting between the complainants and 
Michael W. Manning; that he be decreed to hâve no title or interest in 
the property by reason of his contract of agency; that the title be vested 
in the assignée, free of any interest or claim of Manning growing out of 
his contract of agency ; that neither he, nor any of the other attaching 
creditors, acquired any lien by the commencement of their suits in the 
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state court, and tbe levy of their writs of attachment; and that they ail 
be perpetually enjoined from prosecuting their suits, and required to ac- 
cept their ratable share of the prooeeds of the sale of the assigned prop- 
erty in common with the other creditors, — and for other proper relief. 
After the défendants, except the two Mannings, who answered, had de- 
murred to the bill, it was amended by striking ont so much of it as 
sought to enjoin the proseoution of the suits in the state court, and the 
same défendants again demurred. It is urged by the complainants' 
counsel that on the averments of the bill the agent bas an interest in 
the lands, the extent of which can be ascertained only by a sale; that, 
although the other défendants are not interested in the accounting, it 
should be determined in advance of an order of sale what, if any, right 
they hâve acquired to the attached promises; and that they are there- 
fore proper parties. It does not appear that the agent' was to be com- 
pensa ted for bis services otherwise than by receiving half the net pro- 
ceeds arising from a sale of the lands, nor does it appear how long he was 
to discharge the duties of the agency for this uncertain compensation, or 
how or when the lands were to be sold. It is plain, however, thateven if 
the agent acquired a lien or interest in the lands under the contract set 
out in the bill (which it would be difïicult to maintain) he bas no right 
to insist upon their sale, unless it is made to appear that, including per- 
manent improvements, they are worth or will sell for more than the pur- 
chase price. The agent's compensation, by bis own agreement, became 
contingent, and it is not averred that tbe lands were worth more than 
they cost, or that they will sell for more. But the bill does aver that 
there is nothing due the agent, and that may explain why, during the 
argument, it was asserted by the counsel for the défendants, and not de- 
nied by the. complainants, that the value of the lands did not exceed 
half their cost. The deed of assignment vested in the assignée in trust 
tbe title to the property of tbe non-resident insolvents in Illinois, sub- 
ject to tbe rights of résident creditors. The effect would bave been dif- 
férent had tbe conveyance been to a purchaser for a valuable consid- 
ération. A state may détermine for itself tbe extent to which such grants 
shall be operative on property within its own limits, against its own 
citizens. It may say that, before an assignée removes such property 
to a foreign jurisdiction for administration, résident creditors shall be 
paid. Such législation or judicial détermination would not violate the 
right or privilège of a citizen of one state to acquire and hold property 
in another state. It is settled law in Illinois that a voluntary assign- 
ment by an insolvent non-resident debtor will not hold property hère 
against résident attaching creditors, wbether the attachment suit be com- 
menced before or after notice of the assignment. Heyer v. Alexander, 108 
111. 385; May v. Bank, 122 111. 551, 13 N. E. Rep. 806. If tbe demur- 
rants are seeking to recovermore than is justly due them, — and it is not 
averred that they are, — tbe assignee's right to become a party to the at- 
tachment suits is clear. Tbe demurrants are not interested in the ac- 
counting between the complainants and tbe agent; no decree can be 
entered against them touching the accounting; there is no reason why 
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they should be harassed with litigation in which they are not concernée!^ 
and we are unable to see that, in any view of the case, they are proper 
parties. The demurrers are sustained. 



WORTHWESTEEN MUT. LiFE InS. Co. V. COTTON ExCHANGB ReAL 

EsTATE Co. et ai. 
(Circuit Court, E. D. MlssmiH, E. D. April 6, 1891.) 

1. Corporation — Stookholders' Liabilitt — Patment op Stock in Pkopbrtt— Oveb- 

valuation. 

A bill byajuâgment créditer of a corporation, which charges that défendants 
are the stockholders and directors of the oompany ; that the stock therein of $125,- 
000 was pald by the conveyance of a lot and building suitable for its business, at 
a valuation of $200,000, though it was at no time worth more than $157,000; that 
the bonds of the company seoured by mortgage on the building were issued to 
défendants to make up the déficit; that défendants were at the time stockhold- 
ers and directors in the réal estate company which owned the building and lot 
and made the conveyance, and were personally aware of the overvaluation, and 
beneflted by it, — sufflciently chargea f raud, although no actual fraud is alleged, and 
a demurrer thereto will be overruled. 

2. Same — Notice. 

Nor is it a valid ground of objection that the bill fails to charge that complaln- 
ant became a creditor of the company in ignorance of the way in which its stock 
was floated as paid up, for knowledge of such faots on its part is a matter of dé- 
fense, to be pleaded by way of answer. 

In Equity. On demurrer to bill. 

Complainant is a judgment creditor of the Cotton Exchange Real Es- 
tate Company, and as such sues the individual défendants, who are its 
stockholders, to compel them to pay certain amounts alleged to be 
unpaid on the stock by them held in the company. Défendants de- 
mur to the bill. The following is a brief synopsis of the material allé- 
gations of the bill: In April, 1882, there was a corporation in exist- 
ence styled the "St. Louis Cotton Exchange Building Company," here- 
after called the "Building Company," of which the défendants William 
T. Wilkins, Ijconard Matthews, and William L. Black were the sole 
stockholders and directors. The Building Company then owned a lot 
in the city of St. Louis, Mo., and had erected a building thereon, which 
was then nearly completed, and was intended to be used as a cotton ex- 
change, and for offices, stores, etc. The total cost of said lot and build- 
ing wh en completed was $157,319.76. On March 30, 1882, the above- 
named directors of the Building Company organized the Cotton Ex- 
change Real Estate Company, the défendant herein, and hereafter called 
the "Real Estate Company," with a capital stock of $125,000, divided 
into 1,250 shares of $100 each. This latter company was organized tO' 
buy the property of the Building Company. Its stock (1,260 shares) 
was ail issued to the persons who were stockholders and directors of the 
Building Company, so that the stock of both corporations was owned by 
the same persons, and both companies were controlled by the same^ 
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board of directors. The Building Gpmpany paid fot thé stock of the 
Real Estate Company, which had been issued to the directors of the 
Building Company, by conveying its lot and building to the Real Estate 
Company at an agreed valuation of $200,000. For the différence be- 
tween the par value of the stock, to-wit, $125,000, and the agreed val- 
uation aforesaid, the Real Estate Companj' executed and delivered to 
the Building Company bonds to the araount of $75,000, which were se- 
cured by a first mortgage on the property so as aforesaid purchased and 
conveyed to it. Then the directors of the Building Company divided 
among themselves, in proportion to their several holdings of stock, ail 
of the assets of the Building Company, including the bonds received 
from the Real Estate Company; — the threeindividual défendants herein, 
to-wit, Wilkins, Matthews, and Black, each receiving on such division 
something over $27,000. Alterwards Wilkins, Matthews, and Black 
.sold the bonds of the Real Estate Company, which they had acquired 
as aforesaid, to the complainant. The inlerest thereon was paid for a 
short time, but eventually there was a default, and the mortgage secur- 
ing the bonds was foreclosed. At the mortgage sale the complainant 
herein bought the mortgaged property for $50,000. For the balance 
due on the bonds the complainant has since recovered judgment against 
the Real Estate Company in the sum of $35,983.50, which is the judg- 
ment that fornis the basis of this suit." It is averred in the bill that 
bj' reason of the transactions aforesaid the par value of the stock of the 
Real Estate Company has not been paid; that the subscriptions to its 
capital stock are unpaid to the extent of $50,000, that being abolit the 
différence between the par value of the stock and bonds of the Real Es- 
tate Company and the value of the lot and building conveyed to it by 
the Building Company; that the lot and building conveyed to the Real 
Estate Company to pay for its stock were at no time up to the présent 
day worth, and could not at any time hâve been sold for, more they 
they cost, as the défendants well knew; and that said lot and building 
were not worth the value placed upon thera in the transfer to the Real 
Estate Company, as the said défendants also well knew. 

Lee & Ellis, for complainant. 

SUas B. Jones and Pollard & Wenier, for défendants. 

Thayeb, J., {after stating ihefacts as above.) The sufficiency of the bill 
is questioned on two grounds. In the first place it is said by one of de- 
fendants' solicitors that the bill doesnot show that the property conveyed 
to the Real Estate Company in pay ment for its stock was intentionally 
overvalued, or the extent of such overvaluation. Stating the objection 
in a différent forra, and in the language of another of défendants' solic- 
itors, it is said that the bill does not show that there was any fraud in 
the transaction by which the stock was paid for. I shall concède that 
under Missouri laws stock in a corporation like the Real Estate Com- 
pany may be paid for in property, and that this implies a power on the 
part of the subscriber and the corporation to bargain and agrée as to the 
value of property exchanged for stock, and that such agreements as to 
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value are bînding between the stockholder and the corporation, and that 
they are aleo binding between the stockholder and a corporate creditor, 
unless it appears that the property has been intentionally valued at a sum 
considerably in excess of its reasonable value. I shall also concède that 
a stockholder cannot be successfuUy proceeded against by a corporate 
creditor as a holder of unpaid stock, merely because property given in 
exchange for stock does not ultimately prove to be as valuable as it waa 
supposed to be at the time of the exchange; in other words, where stock 
may be paid for in property, a stockholder cannot be charged because 
of an honest mistake of judgment. It is also true, no doubt, that when 
a person becomes a creditor of a corporation with full knowledge that its 
stock has been paid up in property at an overvaluation, he is precluded 
by such knowledge from afterwards asserting that the stock of such cor- 
poration is not fully paid. One who voluntarily gives crédit to a cor- 
poration under such circumstances does so with his eyes wide open, is 
not defrauded, and ought not afterwards to be heard to complain. Thèse 
gênerai propositions seem to bave been settled by the suprême court of 
the United States, and must be accepted as the law for présent purposes. 
eut V. Amalgamating Co., 119 U. S. 343, 7 Sup. Ct. Rep. 231, 14 Fed. 
Rep. 12; Bank v. Alden, 129 U. S. 372, 9 Sup. Ct. Rep. 332; Burke v. 
Smith, 16 M^all. 390. 

But, conceding the law to béas above stated, I am nevertheless of the 
opinion that the first objection to the bill is untenable. As I construe 
it, the bill avers that the lot and building conveyed to the Real Estate 
Company in exchange for stock was at no time worth more than 1157,- 
319.76, and that the directors of the Real Estate Company, who were 
also the persons to whom its stock was issued, and who were personally 
beneflted by the overvaluation, were aware of that fact; nevertheless, as 
the bill further shows, thèse same directors, with knowledge that the 
property was not worth to exceed the sum aforesaid, accepted it for and 
in behalf of the corporation at a valuation of $200,000, and issued there- 
for to Ihemselves ail of the stock of the corporation of the par value of 
$125,000, and, in addition, caused to be executed and delivered bonds 
of the corporation of the value of $75,000, which they shorlly afterwards 
divided among themselves, acting in that matter as directors of the Build- 
ing Company. It appears to the court that the bill not only shows an 
intentional overvaluation of property by the directors while acting in 
the dual capacity of vendors and purchasers, but that it also shows 
with sufficient certainty the extent of the overvaluation, and the further 
fact that the directors raade large personal gains by means of the alleged 
overvaluation. . 

With référence to the contention that the bill shows no actual fraud 
in the transaction, it is sufficient to say that the court regards an inten- 
tional overvaluation of property to the extent, and made under the cir- 
cumstances, disclosed by the bill as fraudulent, in the sensé that the 
complainant is bound to allège and prove fraud. The law regards such 
a transaction as constructively fraudulent so far as corporate creditors 
are concerned; or, to state the proposition in a différent form, the pay- 
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ment of a stock subscription in such manner and under such circum- 
stances is invalid, and not binding on a créditer of the corporation; 
and, where the law détermines the quaiity of a transaction described in 
a pleading, it is unnecessary to aver that it was unlawful or fraudulent. 

The second objection to the bill is that the complainant should hâve 
averred that it became a creditor of the Real Estate Companj' in igno- 
rance of the fact that its stock had been paid up in the manner herein- 
before stated. It is conceded by counsel for défendants that they hâve 
found no case holding that it is necessary for a complainant to make 
such an averment in a bill of this character. They rely, however, on 
certain gênerai expressions found in Ooit v. Amalgamating Go., supra. 
An examination of that case shows that it was submitted on the bill, an- 
swer, and proofs. The case was decided upon the facts appearing in év- 
idence, and nothing was said that can be regarded as authoritative con- 
cerning the question of pleading raised in the case at bar. No question 
of pleading was presented by the record in that case. On the other hand, 
the very objection made to the bill by défendants' counsel was made by 
demurrer to a similar bill in the case of Gogebic Inv. Co. v. Iron Oliief 
Mm. Co., 47 N. W. Rep. 726, (Sup. Ct. Wis.,) and was overruled after 
full considération. In the absence of any adjudications on the subject, 
I should entertain no doubt that it is for the défendants to allège and 
prove, if it be a fact, that the complainant became a creditor of the Real 
Estate Company with full knowledge of the manner in which its stock 
had been fioated as fully paid. That is défensive matter. Complain- 
ant makes ont a privia Jade case in its own favor by stating the manner 
in which the individual défendants acquired the stock of the Real Estate 
Company. It shows that the pretended payment for the stock was not 
in fact full payment, and that the pretended cancellation of the stock 
liability in the mode described is not binding on corporate creditors. 
There is no presumption that the complainant was aware of the wrong- 
ful manner in which the stock liability had been canceled when it be- 
came a creditor of the corporation, nor do the averments of the bill raise 
such an inference. It is therefore the duty of the défendants to show 
that the acts complained of were not harmful to the complainant, and 
that it bas no rigbt to complain, because it had knowledge of the same 
before it dealt with the Real Estate Company. 

The demurrer is overruled. 
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CENtRAL Trust Co. ÔF New York «. Wabash, St. Ll & P. Ry. Co. 
et al., (SwAYNE, Intervenor.) 

(Circuit Court, D. Indiana. February 10, 1891.) 

Railkoad Mortgage— Leased Lines— PRiORaTiEs. 

"Wliere an insolvent railroad Company upon its own pétition procm-es the ap- 
pointment of reoeivers, to laka possession ci f its road and leasod Unes, and in the 
same suit trustées of a mortgage upon the property ask and are denied an appoint- 
ment of receivers or an extension of th% receivership under their cross-bill, but 
obtain a deoree of foreclosufe and a sale of the property thereon, the rentals of 
the leased Unes while in the possession of the receivers do not become a churge 
upon the corpus of the property to be pald In préférence to the mortgage debt. 

In Eqnity. On exceptions to master's report. 

The intervenor, as trustée of mortgages upon what was known as the 
"Indiiinapolis, Peru & Chicago Railroad," extending from Indianapolis 
to Michigan City, claims compensation for the use of that road and its 
equipment by the receivers herein. The demand is made in the alter- 
native, either for the net earnings of the road while in the possession of 
ihe receivers, or for the amount which under the contracts of June 1, 
1881, the Wabash Company, if it had remained in control, would hâve 
been bound to pay for the use during the same period of time. The 
net earnings the master bas reported at $261,906.70, the rental under 
the contracts at $226,0-53.65, and, following the décision in Brown v. 
Railroad Co., 35 Fed. Rep. 444, bas recommended that the latter sum 
be allowed. Numerous objections are made to the report, but the 
principal question is one of priority of right or of lien upon the propertj^ 
which must bé'charged with the paymentof theclaim, if paymentshould 
be ordered. There is no fund outof which direct payment can be made, 
but by the terms of the decree entered at St. Louis on January 6, 1885, 
foreclosing thé gênerai mortgage upon the Wabash road, by virtue of 
which decree the road was sold, the court reserved the power to résume 
possession and to order a resale of the property, if necessary, for the 
discharge ofliabilities or claims enlitled to préférence over mortgage in- 
debtedness; and the question is whether or not this claim is of that 
character. By the two contracts of June 1, 1881, one of which was made 
by the Indianapolis, Peru & Chicago Railroad Company and the other 
by the Michigan City & Indianapolis Company, the roads composing 
the Indianapolis, Peru & Chicago road, with appurtenances and equip- 
ment, were leased to the Wabash, St. Louis & Pacific Railway Company 
for the term of forty years. Included in the contract of the Indianapolis, 
Peru & Chicago Company was that part of the road between Peru and 
La Porte, owned by the Chicago, Cincinnati & Louisville Companj'-, and 
of which the Indianapolis, Peru & Chicago Company had possession 
under a contract datod November 15, 1872, subject to a mortgage for 
$1,000,000, executed January 1, 1867, to George T. M. Davis, trustée. 
The Indianapolis, Poru & Chicago road proper, extending from Indian- 
apolis to Peru, was also subject to a mortgage for $275,000. In con- 
sidération of the exécution of thèse leases, the Wabash Company, besides 
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assumingallliabilitiesof thelessor companies, executed its negotiableforty- 
year bonds, bearing six per cent, annual interest, payable semi-annually, 
to the Indianapolis, Paru & Chicago Company for $1,350,000, and to 
the Michigan City & Indianapolis Company for $325,000; and, to secure 
the payment of the bonds delivered to it, each of those companies executed 
a mortgage or trust-deed of its road to Abram W. Hendricks and the 
intervenor, as trustées. In those deeds, and also in the contracts of lease, 
it was provided that for any default of the Wabash Company, continued 
for ninety days, to pay interest due upon its bonds, the trustées or lessors 
might re-enter and repossess the leased roads and rolling stock. The 
Wabash Company gave no security for the performance of its covenants, 
■or for the payment of principal or interest of its bonds, though its entire 
tangible property was at the time subject to the gênerai mortgage of June 
1, 1880, made to secure an issue of bonds for $50,000,000, of which 
issue bonds to the amount of $17,000,000 had been executed and were 
'outstanding, and the lines of road on the east side of the Mississippi river 
were also under themortgages of 1867 and 1879 for large amounts. By 
an agreement between William Cutting, as exécuter of the willof Francis 
P. Cutting, and Solon Humphreys, as président of the Wabash Company, 
which, though bearing a later date, seems to bave been madebefore thecon- 
tracts of lease, Cutting undertook to procure the exécution of those con- 
ttracts by the railroad companies, and to cause the capital stock of those 
companies, excepting the shares necessary to keep the organizations alive, 
to bedeposited with Swayne and Hendricks, trustées, for certain speeified 
uses during the term ofthe lease, and stipulated that at the end of that term 
the stock should become the absolute property of the Wabash Company, 
if meanwhile it had performed its covenants and paid the interest upon 
its bonds. Under the contracts so made, the Indianapolis, Peru & Chi- 
cago road became and continued to be a part of the Wabash System 
until May 29, 1884, when, upon the pétition ofthe Wabash Company, 
iivowing its own insolvency and inability, without the aid of the court, 
±0 retain control of leased lines and keep the System intact, the United 
States circuit court sitting at St. Louis appointed Messrs. Humph- 
reys and Tutt receivers, and put them in possession. Two days later, 
on June Ist, the company made default in the payment of interest upon 
its bonded indebtedness, including that of which the intervenor was 
trustée, and within a lew days thereafter the Central Trust Company 
and James E. Cheney, trustées, filed a cross-bill in the case for the 
foreclosure of the gênerai mortgage, in which they prayed for the ap- 
pointment of a receiver in the interests of their trust; but the appli- 
cation, though renewed in October and Noveraber of the same year, was 
in each instance denied. Afterwards the trustées filed original bills for 
the foreclosure of the gênerai mortgage in the courts of thestates in which 
the différent lines of the System were situate, and upon removal ofthe suits 
to the United States courts, where a consolidation with the original suit 
of the Wabash Company was soon ordered, the trustées made applica- 
tion to bave receivers appointed, or for an extension of the existing 
receivership to the gênerai mortgage, and this application was also de- 
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nied. Pending thèse proeeedings, Wager Swayne and Abram W. 
Hendricks were parties to the suit, as trustées, and had entered their 
appearance. Wager Swayne was also counsel for the Wabash, St. 
Louis & Pacific Railway Company, and presented the bill upon which 
Messrs. Humphreys and Tutt were appointed receivers. George T. M. 
Davis, trustée of the Chicago, Cincinnati &Louisville mortgage, was also 
a party to the suit, and had entered his appearance therein. The Con- 
solidated cause for foreclosure of the gênerai mortgage, at St. Louis, went 
to decree in January, 1886; and the lines of railway composing the Wa- 
bash System, excepting such of them as had been surrendered by the re- 
ceivers to trus.tees and others by order of the court, were sold to a com- 
mittee of gênerai mortgage bondholders in April, 1886, which sale was 
confirmed, and the receivers were ordered to deliver the property to the 
purchasers. Before delivery the receivers were removed from the pos- 
session of the lines east of the Mississippi river, and another receiver was 
appointed for those lines by the United States circuit court for the 
Southern district of Illinois, who took possession on January 1, 1887. 
The lines on the east side of the river were sold afterwards upon a de- 
cree rendered in the seventh circuit, foreclosing the mortgages of 1867 
and 1879, and were purchased by the same committee which pur- 
chased under the decree at St. Louis. This sale was also subject to a 
reserved power of the court to retake possession, if necessary, to enforce 
payment of claims or liabilities entilled to préférence over the mortgage 
debts. While the decree foreclosing the gênerai mortgage declared that 
the lien of that mortgage attached to leased lines "to the extent of the 
interest of the Wabash Company therein," it excepted the Indianapolis, 
Peru & Chicago and some other lines from the order of sale. The order 
of court appointing Humphreys and Tutt receivers, besides directingthe 
payment of rentals and other claims out of the income which should 
come to their hands, contained the foUowing, viz.: "That such re- 
ceivers keep such accounts as may be necessary to show the sources from 
which ail such income and moneys shall be derived, with référence to 
the interest of ail parties herein, and the expenditures made by them." 
And on June 28, 1884, the court directed the receivers to keep accounts 
of ail the earnings and income from , as well as of aU the operating ex- 
penses and cost of maintenance and taxes of, certain named lines or di- 
visions, including the Indianapolis, Peru & Chicago road; "and make 
quarterly reports thereof, showing not only the income and expenses of 
each of the lines aloresaid, but also the methods by which the incomes 
and expenses of the lines were respectively ascertained." Reports were 
made accordingly, which showed a net income from the Indianapolis, 
Peru & Chicago lines, while in the hands of the receivers, of$100,- 
760.70; and, no exceptions having been filed, the reports were confirmed 
by an order of court entered on the lOth day of October, 1887. On 
April 16, 188-5, an opinion and order was rendered and entered by Cir- 
cuit Judge Beewer, (23 Fed. Rep. 866,) containing the foUowing: 

"Subdivisioiial accounts must be kept separately, * * * in order that 
the partie ular equities of euoh one of thèse divisions, as between themselves. 
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may be ascertained. When any subdivision earns a surplus over expenses, 
the rental or subdivisional interest will be paid to the extent of the surplus. 
* * * Any net earnings should be paid over to the lessor, or, if there be a 
subdivisional mortgage, to the mortgagee. There will be no moditication of 
the order heretofore entered concerning receivers' certilicates, but ail equities 
respecting them, as between varions subdivisions, will be adjusted in the final 
decree. * * * When it cornes to a sale of the road or other final disposi- 
tion of the matter, it may be there will be such equities as will justify the cast- 
ing the burden of thèse certiflcates upon one division rather than another. " 

On the 23d of October, 1885, in obédience to an order of the court 
made at the instance of the intervenor, the receivers surrendered to him 
the road in question, and its equipment, except that portion covered by 
the mortgage to Davis, trustée, which under a like order had been sur- 
rendered to him on the preceding 8th of June. The orders of the court, 
in addition to the surrender of possession by the receivers, authorized 
Davis and Swayne, as trustées, to prosecute suits in this court for the 
foreclosure of their respective mortgages, and directed the receivers to ap- 
pear hère, and présent for adjudication any demand they had as receiv- 
ers against the Indianapolis, Peru & Chicago road, or its subdivisions, 
for operating expenses, or on account of receivers' certiflcates issued un- 
der orders of the court for liabilities antedating the appointaient of re- 
ceivers; and also to appear to, answer, and litigate to final adjudication 
any daims, by way of set-off or counter-elaim, against them, growing 
out of and properly connected with any such claims presented by them 
as receivers. Accordingly, upon cross-bills filed hère in the Consolidated 
cause, Swayne and Davis, as trustées, procured decrees foreclosing their 
respective mortgages, under which the several properties were sold in 
1886, and passed into the possession of the Lake Erie & Western Rail- 
way Company, which still owns them. The issues joined between the 
parties, in respect to the matters now in dispute, need not be more par- 
ticularly stated. 

McDonald, Butler & Snow, for intervenor. 

Wells H. Blodgett and C. B. & W. V. Siuart, for respondent. 

Woods, J., (afier stating the facts as above.) If the intervenor's claim 
has any just foundation, it is in the doctrine of Fosdich v. Schall, 99 U. 
S. 235. That doctrine has been defined and illustrated in a number of 
later cases, quotations from two of which (St. Louis, etc., R. Co. v. Clece- 
land, etc., Ry. Co., 125 U. S. 668, 8 Sup. Ct. Rep. 1011, and Kneelandv. 
Trust Co., 136 U. S. 89, 10 Sup. Ct. Rep. 950) will be found to be es- 
pecially applicable hère. In the tirst case it is said: 

"It is undoubtedly true that operating expenses, debts due to Connecting 
lines growing out of an interchange of business, and debts due for the use and 
occupation of leased lines, are chargeable upon gross inconie before that net 
revenue arises which eonstitutes the fund applicable to the payment of the in- 
terest on mortgage bonds. But there is hère no question in respect to carrent 
income. The fund in court is the proceeds of the sale of the property, and 
repri-sents Its corpus; and it cannot be claimed that ordinarily the unseoured 
debts of an insolvent railroad company can take precedence, in tlie distribu- 
lion of the proceeds of a sale of the property itself, over the treditors who are 
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aecured by prior and express liens. There are cases, it is true, wliere, owing 
to spécial circumslances, an equity arises in favor of certain classes of crédit- 
era of an insolvent railroad corporation, otiierwise unsecured, by wliich ttiey 
«re entitled to outrank, in priority o£ paytnent, even upon the distribution of 
the proceeds of a sale ot the body of the property, those who are secured by 
prior mortgage liens. ïlie rulegoverning in ail thèse cases was stated by Chief 
Justice Waite in Burnham v. Bowen, 111 U. S. 776, 783, 4 Sup. Ct. Rep. 
'675, as follows: ' That, if current earnings are usea for the benefit of mort- 
gage creditors before current expenses are paid, the mortgage security is charge- 
ablein equity with the restoration of thefund whichhas thus been improperly 
applied to their use.' There bas been no departurefrom this rule in any of the 
cases cited; it has been adhered to and reatBrraed in them ail. * * * 

Itcannotbesaid that the application of earnings to the paymentof the inter- 
•est on the flrst mortgage bonds is chargeable to the holdera of the second and 
third mortgage bonds; the latter alone are interested in thefund for distribu- 
tion, ïhatlund, in the sensé of the rulesoughtto be applied, cannot be said to 
hâve been benefited bythe payment toother bondholders from the gross earn- 
ings applicable to the payment of rent. ïhe equity of the petitioner, if in tact 
it exists. is against the holders of the flrst mortgage bonds who hâve actually 
recel ved the money to which it claims to be equitably entitled." 

In Kneekind v. Trust Co. the claims were for the rental of rolling stock, 
which had been obtained by the railroad company on coiiditional con- 
tracts of purchase, in the form of leases, reserving title in the vendors, 
with right to retake po.ssession on default in the payment of certain an- 
nual sums called " rent. " The first application for a receiver was made Au- 
gust 1, 1883, by a judgment creditor. ïhe trustées in the mortgages 
upon the road were made parties to the bill, and entered their appear- 
ance, neither objecting nor consenting, and a receiver was appointed, 
whocontinued in possession until theensuing December Ist, when, upon 
bills brought by those trustées, the court appointed another receiver and, 
in accordance with the prayer of the bill, put hini in possession both of 
the road and the rolling stock. The claims presented were for rentals 
during both receiverships, and, there being no other resource, payment 
was asked out of the proceeds of sale, to the exclusion pro tanto of the 
mortgage debts. The court, among other things, said: 

"Upon thèse facts we remark, flrst, that the appointment of a receiver vests 
in the court no absolute control over the property, and no gênerai authority 
to displace vested contract liens. Because in a few spécial and limited cases 
this court has declared that unsecured claims were entitled to priority over 
mortgage debts, an idea seems to hâve obtained that a court appointing a re- 
ceiver could rightfully burden the mortgaged property for the paymentof any 
unsecured indebtedness. * * * One holding a mortgage debt upon a rail- 
road has the same right to demand and expect of the court respect for his 
vested and fontracted priority as the holder of a mortgage on a farm or lot. 
So, when a court appoints a receiver of railroad property, it has no right to 
makethat receivershipconditional on the i)aymentof other than those few un- 
secured claims which, by the rulings of this court, hâve been declared to hâve 
an équitable priority. No one is bound to sell to a railroad company, or to 
work for it, and whoever has dealings witli a company whose property îs mort- 
gaged must be presumed to hâve dealt with it on the faith ot ils personal re- 
sponsibility, and not in expectation of subsequently displacing the priority of 
the mortgage liens. It is the exception, and not the rule, that such priority 
of liens can be displaced. * * * go that thèse intervenors acquired no 
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riglit of priority by virtue of their antécédent contracts of sale. But it is ar- 
gued, and with force, that tlie court did not allow contract priée, but only 
rental; and thequestion is asked, may a court, through Us receiver, tiike pos- 
session of property, and pay no rental for it? Jf it may legitimately eompel 
the opération of a railroad in the liands of its receiver, in order to discliarge 
the obligations of the Company to the public, may it not also, and must it not 
also, burden that receivership, and the property in charge of the receiver, with 
aJl the expansés connected with the opération of the road, together with rear 
sonable retitals for the property used and necessary for the opération of the 
road? As to the gênerai answerto thèse inquiries we havenodoubt. A court 
wliich appoints a receiver acquires, by virtue of that appointinent, certain 
rights and assumes certain obligations; and the expansés which the court cré- 
âtes in discharge of those obligations are burdens necessarily on the property 
taken possession of ; and this, irrespective of Wie question who may be the ul- 
timate owner, or who may hâve the preferred lien, or who may involce the re- 
ceivership.- So if, at the instance of auy party entitled thereto, a court should 
appoint a receiver of property, the same being railroad property, and there- 
fore under obligations to tiie publie of continued opération, it, in the admin- 
istration of such receivership, raight rightfully contract debts necessary for 
the opération of the road, eitherlor labor, supplies, or rentals, and niiike such 
expenses a prior lien on the property itself. * * * xhe holder of the lien 
upon the realty commences suit to foreclose its lien, and asks the court to take 
possession, through its receiver, of both the real and personal property. In 
tlie latter it had a remote interest, though subordinate to existing liens. Th& 
court, responding to its demands, takes possession of ail the property, real and 
Personal. Now, when the holder of a flrst lien upon the realty alone asks the 
court in chancery to take possession, not only of tlie real, but also of personal, 
property, and for the benefit of the real, that application is a consent on its 
part that the rental value of the personalty thus taken possession of and oper- 
ated for the benefit of the realty shall be paid in préférence to its own claim. 
The proposition is a simple one. The application may not be a consent that 
thecontract priceof the personalty shall be paid in préférence to his lien; but 
it certainly is a consent that the rental value of that personalty, during the 
time of the possession by the receiver, appoinled at his instance, may liave pri- 
ority to his claim. If the holder of a lien upon the realty does not think that 
the continued possession of the personalty is a benefit to his lien, Im should 
simply omit the personalty from his bill. and ask the court to take possession 
of the realty aloue. * * * The conclusion is irrésistible that, uiuler the 
eircumstances, reasonable rental value was properly allowed as a prior claim 
to the mortgage indebtedness." 

Upon thèse considérations the decrees of this court in which the cases 
originated were reversed, "with instructions to strike ont ail allowances 
for rental prior to Deeember 1, 1883, the time when the receiver was 
appointed at the instance of the mortgagors, and to allow the rentals as 
fixed for the time subséquent thereto." 

No BUggesti(m to the contrary having been made at the hearing, I 
shall assume that the contracts of June 1, 1881, were valid, though, 
under the décision in Pennsylvania R. Co. v. St. Louis, etc., R. Co., 118 
U. S. 290, 6 Sup. et. Rep. 1094, it would seem clear that they were 
ultra vires and void; and, if so, the petitioner, without regard to the ob- 
jections that were urged against his right to intervene, has no standing in 
court. The mortgages of which he is trustée are void if the contracts are. 
It would foUow, further, from the illegality of the contracts, that, if 
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the receivers are liable for the use of the IndianapoHs, Peru & Chicago 
Unes of road, it is not for the priée stipula ted in the con tracts with the 
Wabash Company, but for the reasonable value of the use, as if no 
spécial agreements had been made or attempted; and, indeed, upon the 
facts of the case, I am convinced that this would be so, even upon the 
assumption that the contracts, as between the parties, were vaiid and 
determinative of their rights. It is true that in Brown v. Railroad Co. , 
35 Fed. Rep. 444, it was held that thèse receivers, by takiug possession 
of a leased line under the order of the court, "became assignées of the 
lease, and, as such, liable for the rent;" but a rehearing bas been granted 
in that case, since the report of the master in this was tiled, and, while the 
doctrine of it is, perhaps, the established rule of cases which involve only 
private rights, the reported décisions show that it bas seldom, if ever, been 
deemed applicable to receivers of railroads who had taken possession of 
leased roads, or of leased rolling stock found in use upon, or in connec- 
tion with, the main or trunk Unes over which they were appointed; for 
the reasbn, I suppose, that the taking of possession of the leased prop- 
erty, ordinarily, is not a purely voluntary act, amounting to an élection, 
on the part either of the receiver or of the court appointing him, but ia 
compelled by that public policy which requires a railroad of established 
useto be kept in opération. Indeed, it is sometimes a physicai necessity. 
In this case, for instance, an immédiate séparation of the leased lines 
froin the Wabash roads proper, and from each other, for the purpose of 
surrendering any of them, with its rolling stock, to its owner, was 
manifestly impracticable; even if it appeared, as it does not, that the 
owner was ready and willing to résume possession, and to discharge the 
duty to the public of keeping the road in opération. 

Besides, the laborers who were or had been employed by the Wabash 
Company, whether upon profitable or unprofitable lines, and, likewise, 
those who had furnished supplies, had a right to look for their pay to 
the revenues of the entire System, and not alone to the earnings of the 
particular subdivision to the opération of which they had contributed. 
Giving crédit, as in the nature of things they must hâve donc, to the 
Company for the time being in charge, they were not required to know 
the relations to each other of the différent branches composing the Sys- 
tem, nor bound to inquire into the contracts, whether of consolidation 
or of lease, by which the combination was effected. 

It is to be observed, too, that the leasehold of the Indianapolis Peru 
& Chicago lines was a valuable part of the assets of the Wabash Com- 
pany, which the receivers, by virtue of their appointment upon the péti- 
tion of that Company, were necessarily bound to take into possession 
and préserve, equally with other assets, for disposition according to the 
rights of claimants, as they should be finally established. The first de- 
fault in the payment of interest due to the bondholders represented by the 
intervenor occurred June 1, 1884, just after the appointment of receivers. 
The intervenor, as trustée, had no right to possession, except upon a 
default continued for ninety days; so that until the ensuing August SOth 
the right of the receivers to hold possession and to receive the earnings 



CENTEAL TRUST CO. OF NEW YOEK ». WABASH, ST. L. & P. EY. CO. 33 

in dispute was absolute, aud until after that date it was not in the right- 
ful power of the court, without the consent of parties interested, to hâve 
ordered a surrender of possession. If the application for the appoint- 
ment of receivers had been by a mortgagee of the Wabash Company, in- 
stead of the company itself, the applicaut might hâve so framed his bill 
as to escape responsibility, on the theory of consent, for ariy action of 
the court or its receivers in respect to leased roads. In this respect the 
opinion in Kneeland v. Trust Co. is quite as explicit as in the récogni- 
tion of the doctrine, in which the cases following Fosdick v. Schall agrée, 
that the mortgagee or lienholder, who procures a receivership, thereby 
consents to the subjection of his interest in the property, of which pos- 
session is taken at his instance, to the discharge of liabilities and ex- 
pansés incurred by the receiver under the proper orders of the court. 
When, therefore, as in this case, receivers are appointed upon the pétition 
of an insolvent debtor, and there is behind the court no responsible party 
who has an interest in the property which may be apphed to the pay- 
ment of court debts and expenses, the situation is essentially différent, 
and the administration of the trust and the adjustment of liabilities for 
past and current expenses, it would seem, must be upon principles 
somewhat différent from what should otherwise govern. It is certainly 
not true in this case, as counsel for the intervenor hâve strenuously in- 
sisted, "that the court took possession of the leased lines for the benefit 
of the Wabash Company and its raortgagees and creditors, and not for 
the benefit of the lessor companies and their mortgagees." On Ihe con- 
trary, under the contracts of lease, the lessor companies and their mort- 
gagees were themselves creditors of the Wabash Company, and the ac- 
tion of the court in appointing receivers, upon the motion of that com- 
pany, was necessarily, in law and in equity, as much for their benefit 
as for the benefit of any other mortgagee or creditor. And it follows 
that the rights of ail the parties must be determined and enforced with 
due référence to the respective contracts and mortgages under which they 
claim, or out of which their rights bave arisen. 

The gênerai mortgage executed by the Wabash Company, on June 1, 
1880, to the Central Trust Company and Cheney, as trustées, contained 
an "after-acquired property" clause, by force of which it covered the in- 
terest of the Wabash Company in the Indianapolis, Peru & Chicago lines, 
acquired under the contracts of June 1, 1881; and according to Dow v. 
Railroad Co., 124 U. S. 652, 8 Sup. Ct. Rep. 673, and other cases, if the 
Wabash System, as a whole, had been earning more than the expenses 
of opération, when the trustées of that mortgage filed their cross-bill 
and asked the appointment of receivers in the interest of their trust, 
they would hâve become entitled thereafter to that surplus, even though 
derived, in whole or in part, from thèse leased lines, unless, before it 
had accrued, the intervenor, by a re-entry or by demanding possession 
for condition broken, had established his right thereto for the use of 
his cestuis que trust; but, there having been a déficit instead of the sup- 
posed surplus, the trustées of the gênerai mortgage, by filing their cross- 
bill, acquired no interest in the earnings either of the entire System or 
V. 46F.no. 1 — 3 
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of ahy subdivision; and tlie excess of tke earnings of the Indianapolis 
division, so long as it remained a rightful part of the systeœ, belonged 
necessarily to the receivers, to be applied to current operating expenses 
of the System, and, under the orders of the court, to the payment of 
preferential liabilities which had accrued before the receivers were ap- 
pointed. Until August 30, 1884, that was under the contracts uncon- 
ditionally so. After that time, by demanding possession, the intervenor 
might hâve terminated the right of the receivers in this respect, and bave 
established bis own; but without such demand, or some équivalent fact, 
it would seem clear that hehad no claim upon the earnings, though 
embraeed by express terms in bis mortgages. Sage v. Railroad Co., 125 
U. S. 361, 8 Sup. et. Rep. 887, and cases cited. 

It is insisted, however, that by certain orders of the court, and especially 
by that of April 16, 1885, the court gave assurance that, "when any sub- 
division earned a surplus over expenses, the tentai or subdivisional inter- 
est would be paid to the extent of the surplus ;" and that by reason of this 
the intervenor was under no necessity of making a demand for possession 
in order to establish the right which he now asserts. But, if this were 
conceded, it would still be apparent that he acquired no interest in the 
earnings which accrued before that order was made, and that on this ac- 
count alone there would bave to be a large réduction in the master's 
computation of the amount due. The order of the court, however, 7,'ill 
not bear the construction insisted upon. It contains, besides the quo- 
tation given, the further clause: "There will be no modification of the 
order heretofore entered concerning receivers' certificates, but ail equities 
respecting them, as between various subdivisions, will be adjusted in 
the final decree," etc.; and upon the entire record it isevident that the 
court did not intend an unconditional promise or assurance that the 
surplus earnings of a subdivision or leased line should, in any and ail 
events, be paid as rental or interest to the owners or mortgagees thereof. 
On this point it is enough to refer to the décision of Justice Brewee 
while upon the circuit bench, as reported in Central Trust Co. v. Wabash, 
etc., Ry. Oo., 38 Fed. Rep. 63, where the question was substantially the 
same as hère. The intervenor never obtaiued a spécifie order of the court 
for the payment to him, or upon the mortgage debts which he represented, 
the net earnings of the Indianapolis, Peru & Chicago lines, though the 
quarterly reports of the receivers ail the while showed receipts from that 
source sufficient for the purpose, which in bis relations to the case he must 
bave known were being expended in the opération of the System, or in 
the payment of preferential debts antedating the receivership, and that, 
if ever refunded, it would bave to be done out of the corpus of the Wa- 
bash property at the expense of its mortgagees. It may be remarked in 
this connection that, when the intervenor came to présent his claim to 
this court for adjudication, neither in his original nor supplemental péti- 
tion did he assert or suggest that his demand rested upon the orders of 
the court, in the sensé now urged, or had any better equity on that ac- 
count. 

If, upon the fîling of their cross-bill, the court had granted the 
motion of the trustées of the gênerai mortgage for the appointment of 
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reeeivers in their interest, or hàd sustained any of the like motions 
which they afterwards made, they would hâve become responsible, I 
suppose, for the conduct of the receivership frora that time, as if the àp- 
pointment had been made upon their motion in the first instance, and 
so, perhaps, the interests represented by thçm might hâve been subor- 
dinated to the intervenor's claim thereafter accruing; but, the court hav- 
ing denied ail their efforts to obtain charge of the receivership, it can- 
not be said that any order of the court rests upon their implied consent; 
and if the bonds secured by the gênerai mortgage, or by the inortgages 
of 1867 and 1879, can be postponed in favor of the intervenor's demand, 
it must be because that demand is somehow to be deemed one of the 
"obligations" which in Kneelanà v. Trust Co.,stipra, are said to be "bur- 
dens necessarily upon the property taken possession of," "irrespective 
of the question who may be the ultimate owner," "or who niay hâve 
the preferred lien, or who may invoke the receivership." 

Eeference has been made to MiUenherger v. Railway Co., 106 U. S. 
286, 1 Sup. et. Rep. 140; and it appears that in that caSe the rental for 
the use of a leased line of road by the reeeivers therein appointed was 
ordered paid out of the proceeds of sale in préférence to mortgage debts. 
But the original lease in that case was for a short term, with rightsof ex- 
tension or abandonment upon short notice, and it is fairly inferable that the 
successive reeeivers were deemed to hâve continued in possession of the 
leased line with the consent of the mortgagees vvhose rights were postponed . 
When, howéver, as in this case, the Jease is for a long term, the prac 
tical resuit is an incorporation of the leased line into the body and own- 
ership of the principal line, and in no just sensé is the value of the use 
of one, more than of the other, an operating expense Of the combination. 
If so, a mortgage upon a railroad, instead of having stable value accord- 
ing to the fixed principles of law and equity applicable to mortgages 
upon real estate, is subject to displacement at the will of the mortgagor, 
as well for his own interest as for the benefit of other parties to contracts 
of subséquent date, which, upon principles hitherto supposed to be es- 
tablished, should be subject to existing and recorded mortgage liens. 
The Wabash Company, by making the contracts of June 1, 1881, cer- 
tainlj- neither conferred nor acquired any rights which, in respect to the 
mortgaged properties, were not subject to the mortgages theretofore 
made; and the court, by appointing reeeivers at the instance of that 
Company, did not, as I conceive, acquire power to change t)ie order of 
priority in that respect. In fact, while those contracts are in the Ibrm, 
and, when considered by themselves, may be entitled to the name, of 
leases, the Cutting contract shows that the real purpose of the transac- 
tion was a sale of the Indianapolis, Peru & Chicago roads to the Wabash 
Company for the priée evidenced b}' the bonds which that company de- 
livered to the so-called lessors. The interest on those bonds may hâve 
been regarded by the parties as équivalent to a fair annual rental of the 
leased roads and equipment until at the end of the term the intended 
sale should be consummated, but, even if so treated, it was not, under 
the circumstances, I think, an operating expense of such character as to 
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be entitled to équitable préférence over the mortgage liens ofprior date. 
Counsel for the intervenor, referring to the décision upon the interven- 
ing pétition of Gilmanand others, in Central Trust Go. v. Wahash, etc., Ry. 
Go., 34 Fed. Rep. 259, say: 

"It is difflcult tounderstand how the court coukl bring itself to believe that 
either law or equity would sanction the taking by the court of the net earn- 
ings of leased Unes, held by the court for the beneflt of the Wabash Company 
and it8 bondholders and creditors, and apply them to the payment of either 
past or current operating expansés of the lines of raihvay owned by the Wa- 
bash Company, leaving the rent of the leased lines making such net earnings 
unpaid." 

The strength of this statement is largely in the erroneous assumption, 
already pointed eut, that the receivership was for the spécial beneiit of 
bondholders and creditors of the Wabash Company, as distinguished 
from the mortgagees and creditors of the lessor companies. There is in 
the statement the further implication, necessary to the force of the argu- 
ment, that there bas been an improper diversion of earnings "to the 
payment of either past or current operating expenses of the lines of rail- 
way owned by the Wabash Company," which ought to be made good at 
the expense of the mortgagees of that company, — a proposition which, I 
believe, embraces error both of law and of fact; of fact, because ihe mas- 
ter's report does not show, nor has the évidence been pointed out which 
shows, that the excess of expenses of opération over earnings of the entire 
System arose "upon lines of railway owned by the Wabash Company," 
and not, in whole or in part, upon leased lines, nor that the net earn- 
ings of the Indianapolis, Peru & Chicago lines were expended for any 
particular purpose, or in such way as to be traceable. The argument at 
the hearing, as it was understood, proceeded on the assumption or con- 
cession that those earnings were mingled with the gênerai income of the 
System, and were expended in the payment of current expenses or in 
the discharge of preferred liabilities, which had accrued to a large 
aniount before the receivers were appointed; the report showing that 
upon that class of liabilities the receivers had paid as niuch as 84,416,- 
797.13, and that under the orders of the court, at St. Louis, they had 
"disbursed ail the funds which came to their hands as such receivers;" 
and, other than in this gênerai way, it was not claimed nor shown that 
the earnings in question were applied to the benefit of the mortgagees of 
the AVabash Company; and, this being so, there has been no diversion 
which, according to St. Louis, etc., R. Go. v. Gleveland, etc., Ry. Go., su- 
pra, the mortgagees can be required to makegood. But for the authori- 
tative statement in that case to the contrary, I should bave been of opin- 
ion that payments upon a iirst mortgage are a benefit to the holders of 
subséquent mortgages or liens so direct and certain as to constitute a di^ 
version, if made out of earnings, which a court of chancery would charge 
upon the property, or upon the proceeds of a sale upon foreclosure of the 
second or later mortgage, — thefund produced being presumablyiargerby 
the amount of the payments upon the prior lien; but, since that is not so, 
much clearer is it that there has been no diversion of the earnings in 
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question hère which can be charged upon the Wabash roads in préfér- 
ence tothe rights of the mortgagees; and if the intervenor, or those on 
whose behaif he sues, would recover the money, they must seek it of 
those who received it. If those earnings had been stolen or otherwise 
lost, or if, through mismanagement of the receivers, they had not ac- 
crued, the mortgagees would not be chargeable; and so it must be in re- 
spect to any misapplication thereof not made at their instance, or for 
their benefit, within the meaning of the rule declared by the suprême 
court. 

In this connection it is proper to refer to the proposition of coun- 
sel "that the Wabash Company did not owe any debts for operating 
expenses incurred by the company within six months next prior to the 
date of the appointment of Humphreys and Tutt as receivers, simply 
because the Wabash, St. Louis & Pacific Ra il way Company did not 
operate any railway during that six months, or any part of it; the St. 
Louis, Iron Mountain & Southern Railway Company — a perfectly suiv- 
ent corporation — having possessed and operated the entire Wabash Rail- 
way and its leased lines during that six months under the lease made to 
it by the Wabash Company on April 10, 1883." If the fact were as 
stated, and the inference justified that the court committed a great wrong 
or error in recognizing the debts of that period as debts of the Wabash 
Company, entitled to payment out of the earnings of the system under 
the receivers, it is clear that the wrong cannot be righted at the expense 
of the mortgage ereditors. To do so would be only to add to the origi- 
nal injustice done them, upon this theory, by the issue of receivers' cer- 
tificates for a large part of those debts, and making thecertificates a prior 
charge upon the mortgaged property. The fact, however, is that by the 
lease referred to the Iron Mountain Company took possession of the Wa- 
bash System, under an agreement to operate it, to receive its income and 
earnings, and apply them, after paying operating expenses, upon the ob- 
ligations of the Wabash Company, but became itself in no way personally 
bound to pay or contribute to those expenses. On the contrary, the Wa- 
bash Company bound itself, and afterwards executed a mortgage to se- 
cure the obligation, to repay to the Iron Mountain Company any sums 
which it should expend for the benefit of the Wabash Company under 
the lease. The debts, therefore, which accrued, during that arrange- 
ment, on account of operating expenses, were the debts of the Wabash 
Company, and were properly treuted as entitled to payment out of 
earnings or income in the hands of the receivers. Whether the re- 
ceivers' certificates, if issned : without the consent of the mortgagees, 
were a proper charge upon the corpus of the property payable before 
the mortgages thereon is quite a différent question, but, in view of the 
opinion and rulings in Kneeland v. Trust Co., supra, as well as upon 
principle, it is a question which it would seem should be resolved in 
the négative. The reniai of cars is not less distinctly an operating 
expense than the reiital of leased lines of road, certainly, and yet in 
that case the claim for the use of roUing stock, during the four months 
next preceding the appointment of receivers upon motion of the mort- 
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gagées, was rejected; and like claims which accrued after tliatappointment 
were allowed, only because the mortgagees in their bill had asked the 
court " to take possession, through its receivers, of both the real and Per- 
sonal property." If, however, sueh rentals, accruing during a receiver- 
ship, were "burdens necessarily upon the property taken possession of, 
* * * irrespective of the questidn who invoked the receivership," the 
clainds ought, on that groumd, to hâve been= paid for the whole time, in- 
cluding the receivership obtaiued by the judgment créditer, as well as 
that of the mortgagees; the consent, express or implied, of the mort- 
gagees being on that theorj' immaterial. The claims which accrued uti- 
der the first receivership were, of course, not less meritorious because the 
road was in the custody of the court than if the railroad company had 
beenin charge; and,underwhat inthis circuit is called the "six-months , 
rule,"- they would certainly hâve béen entitled to pàyment if there had 
been in the hands of the receivers a fund derived from earnings of the 
road; and the court's refusai to sanction the payment thereof eut of the 
proceeds of sale of the property on decree of foreclosure would seem to 
mean necessarily that, without the consent of mortgagees, the rental of 
roUing stock, though used by receivers under the sanction of the court, 
cannot be paid in préférence to prior mortgage debts. It will not do to 
say, as was Siiggested in argument, that this décision rests in any de- 
gree on the ground that the owners of rolling stock had retained a lien 
upon the property, and that, having thatsecurity, they were not entitled 
to ask relief on other équitable grounds. If there were force in the sugges- 
tion, it would be of equal potency in the présent case, where the lessors 
took a like security upon the leased property, whereby, upon any de- 
fault of the lessee, their trustées were authorized to résume possession. 
In neither case, however, can it be said that the claim presented was a 
secured claim. The contracts under which the railroad company ob- 
tained possession of the rolling stock were not treated as binding upon 
the parties; the rentals were estimated upon the basis of fair value, as 
if no contracts had been made; and in no proper sensé can be said to 
hâve been secured by the reserved right of the vendors to résume posses- 
sion. That right could not bave been exercised against the receivers, 
withoïit leave of court. The same is true in respect to the intervenor's 
rights as trustée. His power to take possession might bave been em- 
ployed, under the sanction of the court, to stop further use by the re- 
ceivers of the roads in which he was interested, but it constituted no sort 
of security for the payment of rentals already accrued. The conclusion 
reached that the claim presented ought not to be made a charge upon 
the interests of the mortgagees or of the purchasers al the foreclosure 
sales, the considération of other questions is not necessary. It follows 
that the master's report should be set aside, and the intervenor's péti- 
tion dismissed. 
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Sackett V. Smith. 
{Circuit Court, S. D. New York. April 20, 1891.) 

Taxation of Costs— Printino Briefs. 

Disbursements for printing a necessary and proper brief in au equity cause 
should be taxed in the costs, thougb it may not bave been printed before commence- 
ment of the argument. 

In Equity. 

James A. Whitney, for eotnpiainant. 

W. S. Logan, for défendant. 

CoxE, J. It seeras to me that the item objected to was a proper dis- 
bursement and should be taxed. It frequently happens that equity 
causes go to argument before the briefs are printed, and, where the ar- 
gument proceeds in this manner without objection, there can be no rea- 
son for holding that the right to tax such disbursements is lost because 
the printing took place after the commencement of the argument. In 
the présent case it is not denied that the brief in question was a necessary 
and proper one. The only objection to the allowance of the item is that 
the brief was printed after the commencement of the argument. The 
objection is insufficient. 



Adee V. J. L. MoTT Iron- Works. 

(Circuit Court, S. D. New York. April 21, 1891.) 

Equitt — Practice — Evidence — Record — Appbal. 

In an equity suit testimony that is ruled out ou objection will not be exoluded 
£rom the record on appeal. 

In Equity. 

Arthv/r v. Briesen, for complainant. 

Francis Forbes, for défendant. 

Shipman, j. The motion to exclude the testimony of Mr. Briesen 
from the printed record, the object of the motion being to exclude the 
testimony from the record upon appeal in case an appeal is taken, is de- 
nied. Testimony in an equity suit, which has been objected to and 
ruled out, should properly be sent with the record to the suprême court. 
Blease v. Garlington, 92 U. S. 1. The motion to rule out the testimony 
of John Uprichard, which was given in Adee v. Peck, 42 Fed. Rep. 497, 
is granted, except as to question 4 and the answer thereto. This portion 
of the record of testimony in the Connecticut case was not ofi'ered by the 
plaintif? to contradict Uprichard, but simply to show that he also fuUy 
testified to the same exhibits in the Peck suit, and that the effect of the 
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évidence of those exhibits upon the validity of the Foley patent must 
hâve been considered by Judge Wallace. The motion to strilie from 
the record cross- question 20 in the testimony of John Uprichard in this 
case, and the statements which follow down to cross-question 21, and to 
strike out from the same testimony ail that intervenes betvveen cross- 
question 47 and the entry, "New York, Deceraber 3, 1890," and ail that 
intervenes between cross-question 61 and cross-question 64, and ail in the 
record of the same testimony after the words, "cross-examinationclosed," 
and before the signature of the witness, is denied. The motion to strike 
from the record of Mr. Serrell's testimony, under date of March 23 , 1891 , 
ail after the words, "Présent, Francis Forbes," etc., down to the tenth 
question, is granted. This colloquy between counsel became entirely 
immaterial in view of the stipulation made by counsel for complainant at 
the close of the discussion. 



Cahn V. Westeen Union Tel. Co. 
{Circuit Court, E. D. Mississippi. April 31, 1891.) 

1. Fjiii.nuE TO Deliver Telegkam — Measure op Damages. 

Remote, contingent, or spéculative damages will uot be allowed, but only such as 
naturally flow Irom tlie breach of tbe contract. 

3. Same. 

Where a telegraph message directed the sale of 200 shares of Tennessee Coal & 
Iron Company stocli, and the défendant Company failed to deliver the same to the 
sendees for several days after it should hâve been delivered, and the plaintifC did 
not in fact own any stock in said company, and no transaction vpas made, he is not 
entitled to recover the différence between the marljet value of said stocli on the day 
Tvhen the telegram should hâve been delivered and the day when it was actually 
delivered. 

8. Same. 

There being no évidence in the record tending to show that it was the intention of 
the plaintiff to repurchase a.similar amount of stock on the 28th of February, or at 
any subséquent date, the défendant company cannot be held liable for a breach of 
contract which was neither made nor within the reasonable contemplation of the 
parties upon the day of sending the telegram. 

At Law. 

The plaintiff by his office boy sent to the defendant's agent at Colum- 
bus the following télégraphie message, written upon one of the blanks 
of the company used in sending night messages, to-wit; 

"CoLUMBUs, Miss., Feb. 20, 1890. 
" To Messrs. Latham, Alexander &Co., New York City: Sell two hundred 
Tenn. Coal & Iron. 

[Signed] "E. Cahn." 

The message was promptly sent from the defendant's office at Colum- 
bus, but, owiug to some irregularity at Memphis, Teun., (a relay sta- 
tion,) it was negligently sent to Conway, Ark. , and îaileà to reacb ftie 
sendees until the 28th February, 1890, whereupon the sendees declined 
to reçoive the same, and immediately notifled the plaintiff of the fact. 
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The plaîntiff déclares in tort, and seeks to recover as his damage the 
sum of $3,775.75, and interest, upon the theory that he was entitled to 
the différence between the market value of the stock upon the day when 
the telegram should hâve been delivered and the day upon which it was 
actually delivered. The défendant interposed the gênerai issue, accom- 
panied with two spécial pleas, viz., that the plaintiff failed to présent 
his claim within 30 days in writing, and that it was a wager coutract. 
It was developed by the testimony that plaintiff did net hâve in the pos- 
session of Latham, Alexander & Co. 200 shares of the Tennessee Coal & 
Iron Company 's stock at the time he sent the telegram, or between the 
time of sending it and the time of its delivery, on the 28th of February, 
1890; also, that he had securities in the hands of his said brokers, to 
indemnify them in case of loss in stock transactions. Plaintiff did not 
offer to prove that it was his intention to purchase 200 shai'es of Ten- 
nessee Coal & Iron stock on the 28th, or at any subséquent period after 
sending his message. The défendant on the above facts moved the in- 
struction to the jury that they could only find a verdict for the amount 
of the telegram, and interest from February 21, 1890, at 6 per cent. 

Humphries & Sykes, for plaintiff. 

Sykes & Richardson, for défendant. 

HiLL, J. This action is brought by the plaintiff against the défend- 
ant Company for damages by reason of an alleged breach of contract in 
failing to transmit in due time the following message: 

" CoLUMBUs, Miss., Feb. 20, 1890, 
"To Messrs. Latham, Alexander (& Co., New York: Sell two hundred 
Tenn. Coal & Iron. 

[Signed] "E. Cahn." 

— to which the défendant has interposed the gênerai issue of not guilty, 
which casts upon the plaintiff the burden of proving that the message 
was delivered to defendant's agent, and was not delivered in due time to- 
the sendees. It is admitted that it was delivered to defendant's agent 
at Columbus, and the price of the message (30 cents) paid for its trans- 
mission to Latham, Alexander & Co., of New York. It is also admit- 
ted that it was not delivered to Latham, Alexander & Co. unlil the 
28th day of February, 1890, which was not a prompt delivery, or in 
due time, and which failure was a breach of the contract, and entitlesi 
the plaintiff to a verdict for the actual damage sustained. 

The plaintiff allèges in his déclaration that if the message had been 
delivered on the 21st of February, 1890, the said brokers would hâve 
sold the 200 shares of stock at $73 per share, and that on the 28th of 
îebruary, 1890, when the message was received, the same number of 
shares could hâve been bought at $55 per share. It being admitted that 
the face value of said stock was $100 per share, the plaintiff thus claimed 
the différence between $73 and $55 per share upon the 200 shares as the 
measure of his damage. It is admitted that the plaintiff did not own or 
hâve in the possession of his said brokers on the 21stof February, 1890, 
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oratanytîme betwèenthat date and the 28th of February, 1890, or hâve 
under thé control of the said brokers, any stock of the Tennessee Goal 
& Iron Company, but it is contended by défendant that he did bave seeu- 
rities in their hands to indemnify them for losses in transactions had for 
him. The plaintiff not having the stock in the hands of bis brokers, and 
bis telegram being an order to sell something he did not own, andit being 
admitted that if the telegram had been delivered in time the brokers wonld 
hâve sold, still there could bave been no actual loss to plaintiff. The 
brokers would necessarily bave gone into the niarket and purchased at the 
market priée, viz., 173, or used their own stock, or the stock of others, 
which is the same thing, andof the same value; henceit would bave been 
a purchase and a sale of the stock on the same day , and at the same price, 
and there could be no loss or damage predicated on this transaction. But 
plaintiff goes another step, and bases his claim on the idea that he might 
bave repurchased stock on the 28th day of February, 1890, the day of 
the actual delivery of the telegram, and was ■ipso facto entitled to the ben- 
efit of the market on, that date. The order made in the message was to 
sell said shares of stock, and no direction was given to make a purchase 
of a similar amount of the stock at any time, and the défendant, in the 
absence of testimony, is not presumed to know that a repurchase of said 
stock was contemplated by the plaintiff'. Such a presumption would be 
équivalent to importing a new feature into the contract, — the making of 
a new contract, — such as did not reasonably enter into the minds of the 
parties, and was not contemplated by them at the time of sending the 
message, which is the foundation of the suit. I think the claim for 
damage is too remote, uncertain, and spéculative, and am of the opin- 
ion that the proper measureof damage is the price paid for the telegram, 
to-wit, 30 cents, with interest from the 20th day of February, 1890, to 
date; and the court will instruct the jury to so find. See the following: 
Hadleij v. BaMienMe, 9 Exch. ii41; Griffin v. Golver, 16 N. Y. 489; Tde- 
^aph Co. V. Hall, 124 U. S. 483, 8 Sup. Ct. Rep. 577; Smith v. Tele- 
graph Co., 83 Ky. 104; Cannon v. Telegraph Co., 100 N. C. 300, 6 S. E. 
Rep. 731; Tdegrapk Co. v. CUfion, (Miss.) 8 South. Rep. 746. 



Hamilton v. Connecticut Fire Ins. Co. 
(Circuit Court, s. D. Ohio, ir. D. April 15, 1891.) 

iKSnUASCE—PROOÏ OF L0S9— APPKAISEMBNT— DeMAND. 

A policy et insurance issued by défendant to plaintiff provided that any loss 
sliould be ^ppraised as prescribed by ihe policy, and that the report of the apprais- 
ers should îorm part of the proof required by the policy. The proof of loss fur- 
nisbéd the company did not contain such a report of appraisement, but the letter ac- 
companying the proof stated that, if there were any defeots in the substance or 
form of the proof, plaintiff, upon being advised thereof, would perfect the sàme. 
No objection was made at any time to the form or substance. Several other com- 
panies, some of which were not entitled to demand such an appraisement, had pol- 
icies on the same property; and in the course of a correspondence oarried on i)y 



HAMILTON ». CONNECTICTJT FIEE INS. CO. 43 

them and défendant jointly on the one side and plaintiff on the other, in whlch they 
disputed the amountof the loss, they demandedasubmission to arbitration on condi- 
tions which were refused by plaintiff. They then, by joint letter, stated that, if the 
form of submission proposed by them contained any provisions not presorlbed by 
the pollcies, each compauy wouid submit Its own form. There was no f urther cor- 
respondence betwen them jointly, or between défendant and plaintiff, on the sub- 
jeot. Held, that the joint deraand could not take the place of a separate demand, 
and défendant had theref ore waived its right to hâve such appraisement made part 
of its proof of loss. 

At Law. 

Kittredge & WUhy, for plaintiff. 

Thos. À. Logan, for défendant. 

Sage, J., (orally charging jury.) This action is upon a poliey of In- 
surance issued to Robert Hamilton, the plaintiff, by the Conneoticut Fire 
Insurance Company of Hartford, the défendant. 

The exécution of the poliey of Insurance is admitted, and its delivery 
to the plaintiff. It is also admitted that tlie plaintiff paid the premium 
thereon; that the poliey was in force at the time of the fire, and that the 
loss and damage were within its terms; that the plaintiff was the owner 
of the property described in the pétition, consisting largely of tobacco 
situated in thefactory of the plaintiff on Madison street, Covington, Ky.; 
and that the fire occurred on the 16th of April, 1886. 

From the évidence for the plaintiff, it appears that on the 26th of 
April, 1886, he furnished tothe défendant proofs of loss under the poliey 
in suit, with a letter of that date, stating that, if there was any defect in 
the substance or the form of the proofs, he would, upon being advised 
thereof, perfect the same to the satisfaction of the compan}', requesting 
in that event the return of the proofs to him for that purpose. 

On the 27 th of April, 1886, the receiptof the proofs was acknowledged 
by defendant's agent. No objection was made at any time to their form 
or substance. 

The poliey provides that the loss or damage to the property insured 
shall be appraised by disinterested and compétent persons selected in the 
manner prescribed in the poliey, and that the report of such appraisers 
in writing, under oath, shall form part of the proof required bj' the 
poliey. 

The proof of loss furnished the company, and put in évidence by the 
plaintiff, did not contain such a report, nor any report of appraisement 
whatever. Indeed, no such appraisement had then been made. But, 
as I bave said, the défendant made no objection to the proofs as rendered,. 
either at the time, or in any part of the correspondence which ensued,. 
nor did the défendant intimate to the plaintiff, at any time or in any 
way, that it objected to the proofs that they did not contain or hâve at- 
tached thereto such an appraisement. 

The damage to Mr. Hamilton's stock, consisting largely of tobacco, 
was chiefly by smoke. 

There began on April 28, 1886, a joint correspondence relative to the 
loss in question, in which some 12 Insurance companies were interested 
as having policies of Insurance covering the property claimed to hâve 
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been damaged. The first letter of this correspondence, in and through- 
out which theseveral insurance companies acted jointly, jointly addressed, 
and were addressed by, Mr. Hamilton, was addressed to Robert Hamil- 
ton, under date April 28, 1886; and the last letter was addressed to E. 
W. Kittredge, by J. M. De Camp, gênerai agent, under date of May 7, 
1886. Mr. Kittredge, as appears by stipulation in évidence, vpas the 
représentative of Mr. Hamilton. 

It also appeavs that there was a dispute between the insurance compa- 
nies and Mr. Hamilton, who claimed a loss of $30,000 upon the entire 
property, the value of which, before the fire, he estimated at $40,000, 
his claim being that it was damaged largely by smoke. The comiia- 
nies, on the other hand, insisted that the damage was much less than 
as claimed by Mr. Hamilton. It was out of that diflerence that the cor- 
respondence and the subséquent litigation grew, as well as upon the ques- 
tions whiuh hâve arisen upon thèse policies. 

The dispute as to the amountof the loss or damage having arisen, the 
clause of the policy to which I bave referred came into active considéra- 
tion. Now, there is a rule of law that while it is the dutj' of the as- 
sured to fnrnish proofs of loss, — which is another form of expression for 
a formai statement in détail and in writing of the loss, and of the cir- 
cumstances and particulars thereof, in accordance with the terms and re- 
quirements of the policy, — if there be any defect in the form or particu- 
lars of the proofs it must be objected to seasonably by the insurance com- 
panies, or it will be held to hâve been waived. 

As I hâve stated, the plaintiff did not make an appraisement of the 
value of the goods, and présent it as part of his proof, but there was no 
objection to the proofs upon that ground in the defendant's letter acknowl- 
edging their receipt. It was njerely an acknowledgment, witli the state- 
ment that it would be sent forward to the proper authorities; that is, as 
I understand it, to the home ofltice. Then commenced the joint corre- 
spondence, beginning with the letter of the 28th of April, 1886, signed 
by the agents or représentatives of each of the 12 companies which held 
policies of insurance upon Mr. Hamilton's stock. 

That was, in its terms, a joint letter. The companies jointly excepted 
to the amount of the claim made, and demanded that the question of the 
amount of the loss should be submitted to compétent and disinterested 
persons, chosen as provided ibr in the several policies of insurance, and 
they announced their readiness to proceed at once with this appraisement. 
The demand was unmista..;.' 1y for a .single appraisement, not for sépa- 
ra te appraisements under the several policies, butpne appraisement which 
was to estimate the entire loss, and to be used in settlement of each and 
ail of the policies. There is an express réservation of ail the rights of the 
several companies, under the terms of their respect-"e policies, in this let- 
ter of April 28th, and a request that the reply shall be addressed in the care 
of the London, Liverpool & Globe Insurance Company, corner of Third 
and Main streets, which is one of the companies. In answer to that let- 
ter came a letter from Mr. Kittredge, as the counsel for Mr. Hamilton, 
and that was followed by several letters, in each of which there is refer- 
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ence to a single appraisement; the whole constituting a negotiation with 
référence to such an appraisement and arbitration. 

The final resuit was a disagreement between the parties, Mr. Hamil- 
ton insisting upon certain conditions which the companies refused to ac- 
cède to; the companies, on their part, upon certain conditions which Mr. 
Hamilton refused to accède to. On the 5th of May the companies, in a 
letter signed on their behalf by the Liverpiool, London & Globe Insur- 
ance Company, stated that they felt bound to accept Mr. Hamilton's 
communication of the day before as a refusai to comply with their re- 
quest, and with the conditions of the policies of insurance. The final 
letter, addressed to Mr. Kittredge under date of May 7, 1886, and signed 
by J. M. De Camp, gênerai agent, states that, if the form of submission 
to appraisers (which the companies had submitted to Mr. Hamilton on 
May 3d) contained any provisions or conditions limiting or defining the 
duties of the appraisers, and not prescribed by the policies, each Com- 
pany would submit its own form, "as we désire and demand a submis- 
sion free from any conditions imposed by either party." There was no 
Hnswer to this letter. Mr. Hamilton had, in Lis letter of May 3d, defi- 
nitely and clearly declined the arbitration proposed, so that there could 
be no niistake as to bis position with regard to it. 

In the case on trial, for the first time in the progress of this litigation, 
the plea is made by Mr. Hamilton that there was no separate demand 
for an appraisal or arbitration, but only a joint demand by ail the com- 
panies. 

In the Liverpool, London & Globe Ins. Co. Case, 136 U. S. 242, 10 Sup. 
et. Rep. 945, there was a demand by the company for an arbitration, 
which Mr. Hamilton refused. It was made the day after the close of 
the joint correspondance. In Home Ins. Co. Case, 137 U. S. 370, 11 
Sup. Ct. Rep. 133, there was a déniai that there had been any demand 
for appraisement or arbitration, but the correspondence between the com- 
panies and Mr. Hamilton seems to bave gone unchallenged. Certainly 
there is nothing in the argument of Mr. Richards, which is abstracted 
in the report of the case, nor in the opinion of the court, referring to 
any controversy on that subject. It is not referred to as a matter in dis- 
pute. It seems to hâve been tacitly conceded that the joint correspond- 
ence would sustain the averment that the défendant requested that the 
amount of loss or damage be submitted to appraisers. Now, for the first 
time in the history of this litigation, as I bave said, the plaintiff makes 
the point that there was not a demand for an appraisement according to 
the ternis of the policy in suit, nor any other demand than the joint de- 
mand for an appraisement and arbitration, which would apply to ail of 
the policies. 

My opinion is that such a demand cannot be made to serve the pur- 
pose of a demand under each of the policies. It was a demand that Mr. 
Hamilton submit to an appraisement and an arbitration, which should 
be conducted on behalf of the twelve companies collectively. One or 
two of them — the Fireman's especially — were certainly not entitled to 
make such a demand. The Home Insurance Company was not entitled 
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to make separately any snch demand, and to insist upon a refusai to 
comply therewith as a bar to an action on its policy. That is what the 
suprême court decided in the case reported in 137 U. S. and 11 Sup. 
et. Rep., above referred to. It is clear to my niind that the joint 
correspondence is not sufficient to overcome the déniai made in the 
amended reply. It does not sustain the allégation of the auswer that 
the défendant, the Connecticut Insurance Company, demanded an ap- 
praisement or arbitration in accordance vvith the terms of its policy; and 
it is not claimed that that company made any separate demand, or had 
any separate correspondence, with Mr. Hamilton, excepting the receipt 
of the proofs of loss, and the letter acknowledging the same. It is also 
clear to my mind that there is nothing in the joint correspondence which 
amounts to a waiver by Mr. Hamilton of separate demands by the sev- 
eral companies. It may be observed right hère that the défendant (and 
it bas been stated by counsel that each of the various companies) granted 
to Hamilton permission to effeotother insurance, and, as he held 12 pol- 
icies, the companies may hâve thought that a joint appraisement and ar- 
bitration was the only one practicable; and Mr. Hamilton may hâve so 
thought, but negotiaûons for such an appraisehient and arbitration were 
not within the stipulations of any of the several policies, nor did they 
operate as a waiver of any rights of either party; and, when those nego- 
tiations failed, the parties were left as they were when the negotiations 
began. It is to be remembered, also, that the companies, in the course 
of the joint correspondence, explicitly declared that they waived none of 
their rights, and that they proposed to stand upon the conditions of 
their policies. There is not asyllable in Mr. Hamilton's part of the cor- 
respondence indicating any waiver on bis part, excepting on the condi- 
tions proposed by him, and rejected by the company, and the rejection 
was the end of the matter. 

Now, gentlemen of the jury, the law being that, if there is a formai 
defect in the proofs of loss to which no exception is taken by the insur- 
ance company, that defect is waived, and upon this testimony it being 
clear to me that there was no such demand on behalf of this company, 
and that the joint demand eannot be regarded as évidence of a separate 
demand, or as a substitute therefor, the only course left to me is to in- 
struct you; as I do, to return a verdict for the plaintifî for the amount 
claimed, with interest to the first day of this term of court, there being 
no question as to the amount, if it be found that the défendant is 
liable. 



JAMES V. ST.tOUIS & S. F. RY. CO. '47 

James v. St. Loxjis & S. F. Ry. Co. 
{Circuit Court, W. D. Arkansas. February Term, 1891.) 

1. FoKEioN Corporation — Citizen oi' Anothek State. 

A corporation becomea a domestic corporation of a state either by a création of 
•or adoption by such state. A corporation of one state may be made, by appropriate 
législation, a citizen of anotber state. Whenever the effect of state législation is 
to adopt a loreign corporation as one of its own, it becomes a citizen as well of the 
state adopting it as of that to which it owes its original character. 

^ Same — Domestic Corporations. 

As to whether a state bas adopted, and thus domesticated, a foreign corporation, 
is purely a question of législative intent. When the législature of Arkansas pro- 
vided thatevery railroad corporation of any other state which bas heretof ore leased 
or purchased any railroad iu tbis state sball, within 60 days from tho passage of 
this act, file a duly-certified copy of its articles of incorporation or charter with the 
secretary of statê of this state, and shall thereupon beoome a corporation of this 
state, it évinces bj' the language used a olear purpose to make such corporation a do- 
mestic one, and, when such articles of incorporation or charter are filed with the 
secretary of state, such foreign corporation becomes a corporation of the state. 

{Syllabus by the Court.) 

At Law. 

Hinds & Jackson and Clçndenning, Mechem & Youmans, for plaintiff. 

Clayton, Briszolara & Forrester, for défendant. 

Parker, J. This is a suit brought by the plaintifï, as the widow of 
Mathew James. She allèges in her complaint thather husband, Mathew 
James, was killed in the town of Monett, Mo., by the négligence of the 
servants of défendant, while said James was in the employ of the de- 
fendant as a fireman on one of its engines; that said injury occurred by 
reason of the defendant's négligent construction of a switch target; that 
it was so constructed that it struck deceased on the head while he was 
at work on his engine, and so injured him as to cause his death. 
Plaintiff allèges that she is a citizen of Missouri; that défendant is a cor- 
poration, and as such, in the year 1876, it was organized under the laws 
of the state of Missouri, and under its powers as such was, before Mardi 
13, 1889, operating a Une of railway irom the town of Monett, in Mis- 
souri, to the north line of the state of Arkansas; that before March 13, 
1889, défendant, as a Missouri corporation, was operating a line of rail- 
way southward from the point at which its Missouri line struck the 
northern boundary of Arkansas to the city of Ft. Smith, in Arkansas; 
that said two Unes of railway formed together one connected line of rail- 
road between Monett, Mo., and Ft. Smith, Ark., and were then, and 
ever since hâve been, operated as one line of railroad; that on May 6, 
1889, said Missouri corporation complied with the statutes of the state 
of Arkansas approved March 13, 1889, and entitled "An act relating to 
the consolidation of railroad companies, and the purchasing, leasing, 
and opération of railroads, and to repeal sections one, two, three, four, 
and five of an act entitled ' An act to prohibit foreign corporations from 
operating railroads in this state,'" approved March 22, 1887, by filing 
■with the secretary for the state of Arkansas a duly-certified copy of its 
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articles of incorporation in the state of Missouri; that by so doing, under 
the act of March 13, 1889-, it became a domestic corporation of this state. 
By thèse allégations the plaintiff undertakes to show such a state of facts 
as will make her a citizen of Missouri, and the défendant a citizen of the 
state of Arkansas, and a résident of this judicial district. To this com- 
plaint the défendant fiiled a demurrer, setting up the wantof jurisdiction 
in this court to try the case, because both plaintiff and défendant are 
citizens of the same state, to-wit, Missouri, and that therefore there is 
not such a state of case existing as shows a citizenship of différent states 
which must exist to give a fédéral court jurisdiction when différence of 
citizenship is relied on as a ground of jurisdiction. 

The question arising on the issue présentée! by the pleadings is one 
which requires a considération of the act of the législature of the state of 
Arkansas of March 13, 1889. It is a question of législative intention, 
to be deduced from a reasonable construction of the statute. This stat- 
ute must be read by itself. It is an axiom of construction that an act 
of incorporation is to be construed strictly. So is this true as to whether 
an act does incorporate or not. When it is claiined that an act of the 
législature has the effect of incorporating a railroad company, before it 
can be said to hâve this effect there must be the use of language clearly 
evincing a purpose to create a new corporation, or to adopt one of another 
state, so as to make it a domestic corporation of the adopting state. 
Goodlatv. Railroad Co., 122 U. S. 409, 7 Sup. Ct. Rep. 1254. The 
suprême court in the same case said: 

"Whether a corporation created by the laws of one state is also a corpora- 
tion of another state, within whose limits it is pt'rmitted under législative 
sanction to exert its corporate powers, is often difficult to détermine." 

Prior to the passage of the act of the législature of the state of March 
13, 1889, there can be no question that the défendant was in the state of 
Arkansas by its permission, and that such act of permission was nothing 
more than a mère license to do business in the state. So much of the 
act of the législature of March 13, 1889, as bears on this question is as 
folio ws: 

"Provided, further, that every railroad corporation ofanyother state, which 
has heretofore leased or purchased any railroad iri this state, shall, within 60 
days from the passage of tliis act, flle a duly-ceitified copy of its articles of in- 
corporation or charter with the secretary of state of this state, and shall there- 
upon beeome a corporation of this state, anything in its articles of incorpora- 
tion or charter to the contrary notwithstanding; and in ail suits or prdceed- 
ings instituted against any such corporation process may be served upon the 
agent or agents of any such corporation or corporations in this state in the 
same manner that process is authorized by law to be served upon the agents 
of railroad corporations in this state, orgauized and existing under the laws 
of this state. " 

The first part of the section gives railroad companies in this state the 
right to sell or lease their Connecting lines of road to an}' company out- 
side of the state, and it also authorizes any such railroad company to buy 
or lease any Connecting Une in the state. The proviso set out above 
shows upon what terms this may be donc. The proviso has référence to 



JAMES V. ST. LODIS & S. F. EY. CO. 49 

railroad companies of other states which hâve heretofore leased or pur- 
chased Connecting Unes in this state. The défendant cornes under this 
désignation, for it came into the state by reason of a purchase by it of 
the property and franchises of another corporation before the passage of 
the act of March 13, 1889. As will be observed, it déclares, when a 
duly-^certified copy of the articles of incorporation or charter is filed with 
the secretary of state, it shall thereupon become a corporation of this 
state. Can a foreign corporation be in this way made a domestic one? 
The principle is now settled by the courts that a corporation of one state 
may, by appropriate législation, be made a citizen of another state. 
Whenever the effect of state législation is to adopt a foreign corporation 
as one of its own, it becomes a citizen as well of the state adopting it as 
of that from which it obtained its original charter. Railroad Co. v. 
Wheeler, 1 Black, 286; Railway Co. v. Whitton, 13 Wall. 270; Eailway 
Co. V. Vance, 96 U. S. 450; Railway Co. v. Alahania, 107 U. S. 581, 2 
Sup. et. Rep. 482; Pennsylvania R. Co. v. St. Louis, A. & T. H. R. 
Co., 118 U. S. 290, 6 Sup. Ct. Rep. 1094; Goodktt v. Railroad Co., 122 
U. S. 391, 7 Sup. Ct. Rep. 1254; Grahamv. RaUroad Co., 118 U. S. 
161, 6 Sup. Ct. Rep. 1009; Clark v. Barnard, 108 U. S. 437, 2 Sup. 
Ct. Rep. 878; Uphoffv. Railway Co. 5 Fed. Rep. 545; Stout v. Railroad 
Co., 3 McCrary, 1, 8 Fed. Rep. 794. 

This array of able décisions settles the question of the power of the 
state to make a foreign corporation a domestic one. As to whether a 
state has done so in a given case, or merely licenses ii. foreign corpora- 
tion to do business in the state, is a simple question of législative intent. 
Pennsylvania R. Co. v. St. Louis, A. & T. H. R. Co., 118 U. S. 290, 6 
Sup. Ct. Rep. 1094. The court in that case said: 

"It may not be easy in ail such cases to distinguish between the purpose to 
create a new corporation which shall owe its existence to tlie law or statute 
under considération, and the intent to enablethe corporation already in exist- 
ence under thelaws of another state to exercise its fii notions in the state where 
it is so recel ved." 

And further in the same case the court declared: 

"To make such a company a corporation of another state, the language 
used must imply création or adoption in such form as to eonfer the power 
usually exercised over corporations by the state or by the législature, and such 
as a state corporation owes to its creator. The mère grant of privilèges or 
powers to it as an existing corporation, without more, does not do this, and 
does not make it a citizen of the state conferring such powers." 

If this défendant is a corporation of the state, it is not so by création, 
but by adoption. Is the language of this statute sufficieutly clear and 
explicit to give the défendant the slatm of a domestic corporation? I 
think the language is express. It says when a certain thing is done by 
a railroad company which has heretofore purchased or leased a Connect- 
ing Une of road in this state, to-wit, the articles of its incorporation or 
charter is filed in the office of the secretary of stato, that it becomes a 
corporation of the state. This is the expression of a purpose so clearly, 
so expressly , as to leave nothing for construction. Ail that is to be done 
v.46F.no.l — 4 
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with this language is to give itia strict and reasoiiable interprétation, that 
its meaning may be ascertained. When such interprétation is so given 
ît, we must be convinced that it is sufficiently clear and explicit to évince 
the purpose of the législature of the state to domesticate the défendant 
corporation by adoption; that its action, as afFecting défendant company 
from it& status when its act was passed, is something more than a mère 
license to défendant to do business in the state. The législature having 
the power to do this, it being conceded that défendant has filed its char- 
ter with the secretary of state, and the législature by apt and appropri- 
ate words having shown an intent to make défendant a domestic corpora- 
tion, we must conclude that to be its status. This being so, the effect is 
to make it a citizen of Arkansas, and a résident of this judicial district, 
and, the plaintifif being a citizen of Missouri, the requisite citizenship to 
enable the plaintiff to maintain this suit in this jurisdiction exists. The 
position that the act of the législature was in conflict with article 12, § 
11, of the state constitution, is not, in mj»^ judgment, well taken. The 
demurrer to the jurisdiction will therefore be overruled. 



SwiTZEE et al V. Home Ins. Co. et al. 

(Circuit Court, S. D. Mississippi, W. D. January Term, 1891.) 

CosTS— Taxation — Attoenet's Fées. 

Wliere several suits by the same firm against différent insurance companies, to 
recover for a flre loss, are by agreement submitted to référées to fix the value of 
the property destroyed, ànd' to render a final award, and the référées givo judg- 
ment against the insurance companies for a certain amount and costs, it is proper 
to allow as costs an aitorney's fee of $20 in each of the original cases, under the 
statute allowing suoh fées to be taxed in each case tried by a jury or submitted to 
référées. 

At Law. 

MUler, Smith de Hirsh, for plaintiffs. 

M. Marshall and Harry H, Hall, for insurance companies. 

HiLL, J. The questions presented for décision arise upon défendants' 
motion to retax the attorney's fées as part of the costs in thèse causes. 
The facts out of which this controversy arises are as follows: The plain- 
tiffs are merchants doing business in the city of Vicksburg, and were 
carrying a large and valuable. stock of dry goods in the year 1889. To 
provide against accident by fire, they applied for and obtained policiés 
irom said companies, 11 in: number. On the 24th day of Deceraber, 
1889, aïl of the stock of merchandise so insured was accidentally de- 
stroyed or damaged by fire without any fault on their part. Plaintiffs 
made out and delivered proof of loss as required by the policiés. Plain- 
tiffs and défendants severally disagreed as to the amount of loss, ànd de- 
fendants severally refused to pay the sums demanded. Whereupon 
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pkintiffs brought suit against défendant companies severally, in this 
court, triable at the présent term. On the first day of the term the 
parties entered into a writtea agreement, by which the question as 
to the value of the property destroyed and injured by tire was sub- 
mitted to three référées, including the presiding judge of the court, to 
whom ail questions of law and of the admissibility of testimony was 
alone referred, and whose décision was to be final. The référées heard 
a large number of witnesses and other testimony, with extended argu- 
ments of eounsel on both sides, and made, in writing, an award, fixing 
the loss so suslained at $83,000; which it was agreed should be final, 
and should be distributed between the said défendant companies accord- 
ing to the amount of the respective policies, and judgment should be 
rendered against them, with costs, respectively , which was done. The 
clerk, in taxing the eosts, taxed $20 in each case as attorney's fées. The 
défendants contend — Fir&t, that as the cases were ail heard together, but 
one tax should be allowed against ail the défendants, to be taxed against 
them 'pro rata; second, that, if this is not so, yet only $10 should be 
taxed against each défendant, and then $20 should be prorated between 
them. 

There bas been some want of uniformity in the rulings of the différ- 
ent courts on the allawance of attorney's fées, but, as there is no case to 
which I bave been referred in which the facts are similar to those in 
this case, they need not be considered, under the vievv I take of this 
question, as presented in relation to the facts in this case. Thèse suits 
were altogether separate and distinct until the agreenient of référence 
was made, and which was necessary, in order to ascertain the amount 
ôf the judgment to be entered against each défendant company. The 
Revised Statutes of the United States allows an attorney tax fee of $20 
in each action at law tried by a jury or submitted to référées, and $10 
on each judgment had without a trial by a jury, or found by the award 
of refei-ees. In this case the judgrnents, respectively, were had upon 
the award of the référées, the submission to the référées, and their award, 
or a verdict by a jury, being necessary to ascertain the amount of the 
judgment to be entered in each case. The contention of défendants 
is that there was but one hearing and one award, and that consequently 
but one eounsel fee should be taxed. 

I am of the opinion that the agreement was for the purpose of saving 
time and labor on the part of the parties, eounsel, and court; also to 
save costs of witnesses and other costs, and not attorney's fées; and also 
to make the award final and eonclusive. Ail the cases were before the 
référées, and the parties received the same benefit from the award that 
thej' would bave done had the question as to the amount of the loss been 
considered separately. This is a différent case from one in which there 
is no finding by the jury or référées, and then an after-agreement that 
other cases should be regulated by it. Without further comment, I am 
satisfied that an attorney's fee of $20 should be taxed in each case, as it 
is no more than would hâve been properly taxed had each case been 
separately submitted. The naotipn of défendants is overruled. 
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'In re Moneoe. 
In re Marqdandt 
{Circuit Court, W. D. Arkansas. February Term, 1891.) 

1. Habeas Corpus — Jurisdictiox. 

When it is alleged in a pétition for a writ of hnbeas corpus that by the action of 
a judge of a police court of a city a person bas been deprived of bis liberty without 
due process of law, and eonsequently against the constitution and lavvs of the 
United States, the fédéral court, or judge thereof, bas jurisJiction to issue a wrlt 
of habeas corpiig. 

3. Same — Due Process of Law. 

A peraon is deprived of bis liberty without due process of law when be is re- 
strained of it by virtue of an order or judgment or commitment made or issued by 
a police judge of a city or town without légal autbority, or beyond bis jurisdiction 
to make or issue the same.. 

3. CoNTEMPT— Power to Punish. 

A court of a justice of the peace, or a court of a police judge of a city or town, 
bas, as a necessary incident to its existence, the power to punish for snob contempts 
committed in its présence as bave a tendency to produce disorderthat may crè- 
vent and interrupt the orderly proceedings of such court. Such courts also bave 
the incidental powers to punish executive offlcers of tbelr courts for disobedience 
of, or refusai or failure to obey or exécute, lawful process issued by them. Such 
powers belong to them because necessary to their very existence, and to enable 
them to perform their duties as such courts. 

4. Same— Power ce Pouce Judge. 

The police judge of the city of Ft. Smith bas the power, by virtue of the statutes 
of the State, to punisb for contempt in the cases above named ; but to authorize it, 
either under its statutory or incidental power, to punish an ofhcer for failing or 
refusing to exécute a process of commitment issued by it, such process must be 
légal. 

5. Pardon — Violation op Citt Ordinanoe. 

The mayor of the city of Ft. &mitb bas tbe right, under tbe ordinance nf the city, 
to pardon a person for a violation of a city ordinance when certain conditions ex- 
ist. One of thèse is that the pbysical condition of a person is such that a cobiine- 
ment would endanger the life of such person. Under tbis autbority to pardon, the 
mayor is the sole judge of the existence of tbe condition whicb gives him tbe right 
to pardon. Unless be acts corruptly,,his action is final. In the absence of any 
sbowing to tbe contrary, tbe court will présume tbe mayor acted in good faith. 

6. Same — Efeeot. 

The pardon of tbe mayor destroys the offense of whicb a party is convicted, and 
the police judge cannot in such case order a person committed, and a police offlcer 
may legally disobey a commitment issued in such case by tbe police judge without 
being in contempt of tbe police court. 

Application for Habeas Corpus. 

Clayton, Brnzolara & Foirester, for petitioners. 

R. E. Jackson, for respondent. 

Parker, J. The facts as set up in this complaiiit, and not denied, 
are that on the llth day of November, 1890, Araanda Marqnandt was 
brought before Judge Murphy, as police judge of the citj'- of Ft. Smith, 
Ark., and fined in the sum of $5 for misdemeanor, and costs amounting 
to $1.50 were assessed against her; that at the tirae of her conviction no 
commitment Or process of law was issued for her, and that no formai sen- 
tence against her was entered of record atthat time; that on the evening 
of November 11, 1890, before, as alleged in this complaint, process of 
commitment had been issued, Mr. Baker, mayor of the eity, ordered 
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Amanda Marquandt released from custody on the payment of costs, and 
that after the $1.50 oosts was paid the mayor ordered her discharged 
irotn custody upon the représentation made to him by the said Amanda 
Marquandt that she was, and had been, in ill health, and that confine- 
ment in the city jail for the non-payment of the fine and costs would en- 
danger the life of the aforesaid Amanda Marquandt; that on the l:2th of 
Novetnber, 1890, Judge Murphy of the police court handed to Mr. John 
Kennedy, chief of the police of Ft. Smith, a commitment for the said 
Amanda Marquandt; and thatthis commitmentwas returned unexecuted 
by the chief of police, for the reason that the said Amanda Marquandt 
had been discharged from custody by order of the mayor. Thereupon 
Judge Murphy of the police court issued another warrant of commit- 
ment, which was directed to Mr. Robert Monroe, a police officer of the 
city, but Mr. Monroe relused to exécute the process, and that on the 15th 
day of November, 1890, Judge Murphy of the police court assessed a 
fine of $25 against the said Monroe for contempt of court in refusing to 
exécute the process of said court, and issued a warrant of commitment 
upon the 15th day of November, 1890, connnitting said Robert Monroe 
to the city jail or prison for a period of 25 days. In the pétition it is 
substantially alleged that the judge of the police court had no authority 
to commit said Monroe to jail, for the reason that he had a lawful right 
to refuse to exécute the process put in his hands for the commitment of 
thiswoman, Mrs. Amanda Marquandt, for the reason that the mayor had 
pardoned the woman at that time, and that there was no longer any of- 
fense existing against her for which she could be committed, and that 
the process of commitment was therefore illégal, and the ofRcer could not 
be punished for contempt in refusing to exécute it. In the complaint it 
is alleged that the petitioner, Robert Monroe, is held in custody by the 
jailer of the city without authority of the laws of the state, and without 
due process of law, and that he is therefore restrained of his liberty con- 
trary to the constitution and laws of the United States. 

The very first question that meets us upon the threshold of a case 
where a writ is issued which may afFect proceedings of the state court 
is, does the fédéral court hâve jurisdiction to issue a writ in behalf of the 
liberty of a citizen who is alleged to be illegally restrained? How far 
may the fédéral court go in its investigation of the legality of the process, 
which, as is alleged, is in restraint of the liberty of a citizen of the state, 
orof the United States? There seems to be a misconception in the pub- 
lic mind as to the power of the fédéral court in this regard, and it is a 
mystery in my mind how that misconception can exist in the face of the 
constitution and lawa of the United States. There is no invasion of any 
prérogative or power of the state by the exercise of jurisdiction of this 
kind, because there is no prérogative that belongs to any state, nor is 
there any power or jurisdiction in a state to deprive any citizen of liberty 
without due process of law. The constitution of the United States, by 
the first section of the fourteenth amendment, provides that; "Nor shall 
any state deprive any citizen of life, liberty, or property without due 
process of law." When a citizen is deprived of any of theSe rights, the 
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power of the United States can be invoked in behalf of the citizen. The 
constitution of the United States, by its own terms, erects an insurmount- 
able barrier against any state or fédéral authority that can be exercised 
to restrain the liberty of a citizen without légal warrant. It matters 
not whether it is doneunder colorof state authority or national author- 
ity; it is a restraint of liberty that is unwarranted, and the authorities 
upon that subject are abundant, and some of them are cases very similar 
to this. That which is a part oi' a state bas of course no higher power 
than a slate. A municipal government is carved out of a state, and is a 
part of the state machiner}'. Wherever there is an inhibition against a 
state doing a thing, the suprême court of the United States in many 
cases bas held that the inhibition goes against any part of the légal ma- 
chinery of the state, as well as against the whole of it. In California in 
the case that is recognized as the Stockton Laundry Gam, 26 Fed. Rep. 
611, it was.decided that a party who was held in custody for a violation 
of a city ordinance which is in conflict with the fourteenth amendment 
to the constitution is entitled to be discharged on habeas corpus; and in 
the Laundry lÀcense Case, 22 Fed. Rep. 701, it was held that, under the 
Revised Statutes of the United States, §§ 751-755, fédéral courts bave 
jurisdiction oihaheas coi'pus proceedings in the case of oneimprisoned with- 
out due process of law under an invalid city ordinance. In a compara- 
tively récent oase decided by Judge Gbesham {Ex parte Perkins, 29 Fed. 
Rep. 908) it is declared: 

"An order or judgment of a court, acting within its jurisdiction, punisiiing 
a party or other person for conteinpt of its authority, cannot be reviewed or 
annulled by anotlier court; but if a court having no jurisdiction over the par- 
ties or the subject-matter before it sentences a party, a witneas, or any other 
person toimprisonment for contempt of its authority, the person thus illegally 
deprived of hia liberty may be released by any court authorized to issue writs 
of habeas corpus, " 

The court in that case refers to a great many other cases, but the doc- 
trine is so well enunciated that it is hardly necessary for me to refer to 
them. 

The next question is as to the power of the police court. This is a 
question of some little difEculty, because of the confusion of the statutes 
upon bis power. The question is, does he hâve the right, in the first 
instance, to commit for oontempt of court? This kind of contempt is 
called and recognized by the law of contempt as a Civil contempt, ^a 
disobedience of the process of a court, as is claimed, 'by an officer of that 
court, whom that courthad a right to command to pérform a certain 
duty. There is a great diversity among the authorities upon the powers 
of courts of this character. Justice of the peace courts and municipal 
courts bave the power, as a necessary incident to their existence, to pun- 
ish for certain kinds of contempt. I believe that, without any statutory 
authority upon the subject, magistrates' courts and municipal courts, 
while they are inferior courts, and not courts of record, unless made so 
by a déclaration of the statute, (and we will come to that presently,} 
hâve an incideutal power upon this subject of contempt that goes with. 
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tbeir very existence, and isnecessary to it. That incidental power goes 
to the extent of giving them the right to punish for contempts oommitted 
in the face of the court, if necessary to préserve order; and especially 
does it go to the power to punish for disobedience upon the part of au 
officer of that court to the lawful order of that court. Suppose, for ex- 
ample, a magistrate issues an exécution, and delivers it to a constable 
who is an officer of that court, and such constable says, right in the face 
of the court, "I will not serve it." If the court does not hâve the power 
to punish for contempt, it is in a pitiable condition, sitting there with- 
out any authority whatever to enforce its lawful judgment. There is a 
distinction between the gênerai power to punish for contempt, and the 
power to pmiish because the punishment is necessary to the very exist- 
ence of the court. It may, however, be remarked, according to my 
judgment, that the allusion to this incidental power of the court is not 
necessary in this case, as we will see presently. In a note to Clark v. 
People, 12 Amer. Dec. 178, the author, speaking with référence to the 
olass of contempts I hâve named, says: 

"But the sounder opinion is that this power of punishing contempts is pos- 
sessed equally by ail courts, whether of superior or inferior grade, and whether 
of record or not. The foundation of the power is the obvions neeessity that 
a court should hâve sonie summary means of self-protection from insuit, dis- 
order, and disobedience of its process. And this neeessity is just as strong 
in inferior courts as in those ot higher jtirisdiction. Indeed, there would 
seem to be even greater renson why a justice's court should be able to vindi- 
cate its dignity and the orderly progress of its business by some prompt and 
efficient punitive power than for a superior court to possess tliis authority. 
Courts of higher grade usually find ample protection frora offensive or dis- 
respectf ul conduct in the fact that those who préside there hâve secure shelter 
in the public esteeni in which they are held for their integrity, learning, and 
ability. Their worth and character enforce respect without resorting to the 
coercive sanctions of the law. But it is not so with justice's courts. Their 
weakness and obscurity, and the ignorance and inexpérience which are too 
often displayed there, invite insuit." 

Further on in the same note the author says that in an opinion in a 
noted case the court remarked : 

"The power to punish for contempt is inhérent in the nature and constitu- 
tion of a court. It is a power not derived from any statute, but arising from 
neeessity; implied because it is necessary to the exercise of ail olher powers. 
It is indispensable to the proper transaction of business. It represses disor- 
der, violence, and excitement, and préserves the gravity, tranquility, décorum, 
and courtesy that are necessary to the impartial investigation ot controver- 
sies. It secures respect for the law by requiring respect and obédience to 
those who represent its authority. Its exercise is not merely personal to the 
court and its dignity; it is due to the authority of law and the administra- 
tion of justice." 

Further on in the same note it is remarked: 

"The power to punish for contempts is indispensable to the properdis- 
charge of their duties by magistrales. Without it the magistrate would be 
in a pitiable condition, conapelled to hold court, investigate controversies, ex- 
amine witnesses, and listen to arguments, and yet powfiiess to secure order 
in his proceedings, to enforce obédience to his décisions, to repress turbu- 
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lence, or even to protect himself from insuit. The mère power to remove 
disorderly persons from the court-room would be wholly inadéquate to secure 
either the proper transaction and dispatch of business, or the respect and obé- 
dience due to the court, and necessary for the administration of justice." 



Further on in the same note we find the following: 



"Mr. Bishop remarks [2 Bish. Crim. Law, § 263] that the opinion 'may 
perhaps be well founded' that a justice's power to punish contenipts is limited, 
as mentioned in sorae of the cases already referred to, to cases where the of- 
fense is committed in the magistr^te's présence, while holding court. ïhe 
learned author, however, does not seem entirely satisfled with the correctness 
of that limitation. Nor is it easy to discover any solid reason for such a lim- 
itation. Why, for instance, should not a witness be punished for eontempt 
for disobeying a miigistrate's subpœna, as in Kobb v. McDonald, 29 lovva, 
330? Or why should not an aUachment issue for a juror, who, after retiring 
from themagistrate's présence toconsider the case with his fellows, séparâtes 
from the rest of the jury, and départs without leave, as in Murphy v. Wilson, 
46 lud. 537? Are not acts such as thèse as obstructive of the business of a 
justice's rourt as any conduct of which a party could be guilty in the présence 
of the magistrate?" 

A juror in such a case as that would be constructively in the présence 
of the court. It seems to me that, outside of the statute of the state 
upon that subject, there is an inhérent power to compel obédience to 
the proçess of the court upon the part of a légal ofïicer of that court; 
and, while there was somethiug said in the discussion as to whether Mr. 
Kennedy, as chief of police, and the policemen as his subordinates, 
■were officers of that court, construing the whole statute together, I think 
they must be held to be officers of that court. Hère is one section 
which provides that the chief of police shall obey the orders of the mayor, 
and shall attend his court, etc., while it is necessary. While it is rec- 
ognized that there is no mayor's court prpvided lor by this statute, yet 
if you take that in connection with the other sections you must consider 
the chief of police and the policemen officers of the police court. ïhis 
much as to his incidental power to punish for eontempt. 

The statute of the state niakes his court a court of record. It is de- 
clared expressly by the statute to be a court of record. "Every police 
court shall bave a seal, and shall be deemed a court of record. Said 
seal shall be provided by the city council, with the name of the state in 
the center, and the words 'Police Court' around the margin." That is 
the déclaration of the statute as to the status of that court, and I am dis- 
posed to treat the court as a court having the status provided for by that 
statute. What power has a court of record in regard to punishing for 
eontempt? The statute gives that power: 

"The gênerai assembly shall hâve power to regulate by law the punish 
ments of contempts not committed in the présence or hearing of the courts, 
or in disobedience to process. Every court of record shall hâve power to 
punish, as for crlminal eontempt, persons guilty of the following acts: First. 
Disorderly, contemptuous, or insolent behavior committed during its sitting, 
in its immédiate View and présence, and directly tending to interrupt its pro- 
ceedings, or to impair the respect due to its authority. Second. Any breach 
of the peace, noise, or disturbance directly tending to interrupt its proceed- 
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ings. Third. Willf ul disobedienee of any proces3 or order lawf uUy issued or 
made by it." 

There is the power to punish for contempts, given by the statute, and 
my judgment is, as far as the condition of this police court is concerned 
in regard to the punishment of contempts, it is precisely the sanie as any 
other court of record. It is made a court of record. Now, the question 
is, if at the time that the police judge issued this process for the com- 
mitment of Robert Monroe, he eould issue a lawful process for his com- 
mitinent. Under this statute, if the process was illégal — if it was un- 
lawfully issued — he could not commit him for contempt. It sceiiis at 
the time that he issued this process that the mayor had intervened, and 
had doue what he asserts amounted to a pardon of this woman for the 
offense of which she was declared guilty by the police court, and the 
mayor claims that authority under the act of the council passed the 30th 
of August, 1888, which is as foUows: 

"Section 1. That the mayor shall hereafter hâve the authority to discharge 
any person Ironi the city prison conQned for the non-payment of a fine for the 
violation of an ordinance, when the physical condition of such person is sucli 
that a confinement would endanger the life of such person, or the life or health 
of any other person confined in sucii prison; or when it shall appearby afB- 
davit that new and material évidence has been discovered since the trial, tend- 
ing to show the innocence of défendant, which could not hâve been obtained 
by the défendant at the trial, or was unknown to him at the time, and when 
such discharge shall be recommended by the police judge. 

"Sec. 2. He shall hâve the authority to reduce any fine imposed for a viola- 
tion of an ordinance, when the police judge shall recommend such réduction. 

"Sec. 3. He shall also hâve the power to reduce the sentence of the défend- 
ant for goodconduct withoutthe written recommendationof the police judge." 

As far as the case of this woman, Amanda Marquandt, is concerned, 
it becomes necessary to only allude to the first section, which gives the 
mayor, among other things, the power to pardon when the life or health 
of any person confined in such prison would be endangered by such con- 
finenient, or if the confinement would endanger the life of such person 
confined. It is alleged in this pétition that that was the ground upon 
which the mayor acted, and that is not denied. Of course, if the mayor 
has the power to pardon, the court must présume, in the absence of any- 
thing to the contrary, that he exercised that power in good faith. If 
that power had the effect to destroy the offense, and eliminate it from ex- 
istence there was no longer any power to hold her in custody. The case 
of U. S. V. Kein, 13 Wall. 128, décides that a pardon blots out the of- 
fense, and removes ail its pénal conséquences. That is the effect of a 
pardon. It seems to me that under this ordinance the mayor had the 
power to pardon upon the existence of a certain condition, and that was 
that the health of the party was of such a nature that the imprison- 
ment would endanger the life of such party. That is one of the condi- 
tions. The other condition is that it would endanger the lives of other 
persons. That is, of course, intended to apply where the party impris- 
oned has a contagions or infectious disease. Who is the judge of that? 
Who is to exercise a discrétion upon that? The power which can par- 
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don, as a matter of coursé; and, as long as that power exercises a sound 
discrétion, although it may be a mistaken exercise of it, this or any other 
: court cannot interfère. That is my judgment of the power of tlie mayor. 
He had the power to exercise that discrétion. Although he may hâve 
exercised it unwisely, unless he did it corruptly, or for a corrupt purpose, 
the courts could not well go behind his act. But there is no allégation 
that he exercised it corruptly. It is not clainied. It is claimed, per- 
haps, in argument, that he exercised it in a mistaken manner; but that 
he exercised it honestly is conceded. Although mistakenly exercised, 
it is a power that he had a right to exercise, as far as this court is con- 
cerned. The exercise of the power in issuing the warrant for the com- 
mitment of Robert Monroe for contenipt was obtained from the statutc 
that gives this power to punish for contempt. This statute déclares that 
for willful disobedience of any process or order lawfully issued or made- 
by it every court of record shall hâve the power to punish , as for crimi- 
nal contempt, persons guilty of such a,cts. If the mayor had the power 
to pardon, and if he had exercised that power at the time of the issuance 
of this process, then there was no power in the police court to lawfully 
issue process for the comœitnient of the woman, because the offense had 
been blotted out. Ail the pénal conséquences of that offense had been 
removed by the act of the mayor, and it is the conclusion of this court 
upon that branch of the case — First, that the mayor had the power to ex- 
ercise the authorily that he did exercise in this case; second, that if he 
did exercise it, as far as any issue in this case is concerned, the court 
présumes that he exercised it in good faith, and the pénal conséquences 
of that offense entirely disappeared, and there w^as no longer any power 
in the police court to hold this woman in custody for the non-payment 
of that fine; nor was there any longer power to comijel the ofBcer of that 
court to exécute any process of that kind, because the process must be 
lawful, — he must hâve a lawful right to issue it. 

Another point: The warrant committing Robert Monroe to jail com- 
mitted him for a period of 25 days. This statute provides that courts 
shall bave power to punish for contempt, aud that punishments for con- 
tempt may be by fine or imprisonment in the jail of the county where the 
court may be sitting, or both, in the discrétion of the court; but the 
fines shall in no case exceed the sum of $50, nor the imprisonment 10 
days. If there was no limitation of the power of the police court, it 
would hâve the power to commit for an unlimited time, until the fine 
•assessod was paid; but this limitation of 10 days must be considered to 
be a limitation upon the power of that court, as well as any other court, 
as far as their commitment to the jail is concerned. They can commit 
for that time. and no longer; and, under this limitation clause, the court 
liolds that, if he had the power to commit at ail, he could not havecom- 
mitted for longer than 10 days. That would be a condition that would 
give, in this instance, this court jurisdiction to apply the writ oî haheas 
corpus, because that is the exercise of authority beyond the jurisdiction 
of the court, outside of the laws of the state, and consequently amounts 
to a restraint ol' liberty without due process of law, because there is an 
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inhibition against the exercise of the law of the state to that extent in 
tliat kind of a case. And for thèse reasons, while the court holds that 
the police court had the àuthority to punish for contempt, by imprison- 
ment or fine, wlien comraitted in the présence of that court, or by diso- 
bedience to a lavvful order of that court, yet it must be held that in this 
case it had no right to exercise this power, because the offense that the 
party had been found guilty of had disappeared, — had no longer an ex- 
istence. The mayor had wiped it out by bis action, aud the court holds 
that under this ordinance he had a right, to exercise that àuthority, and 
the order will bave to go discharging Mr. Monroe from custody; and the 
same principle that has been enunciated will apply to the case of Mrs. 
Marquandt, as she has been pardoned, and the court had no longer any 
àuthority to hold her in custody, and she also is entitled to a release. 



In re Lee. 
(District Court, D. Mississ^rpl. March 14, 18S1.) 

COKCEALED WeAPONS — DePUTY-MarSHAI, IN DiSCHAROE OP HIS DCTT. 

Petitioner, a United States deputy-marshal in Tennessee, while in the town of 
Corinth, just across the Une in 'Mississippi, learned that one B., for whose arrest 
he had a warrant, was at another point on the railroad. Being without arms, and 
Icnowing the réputation of the aooused as adangerous character, he borrowed a pistol, 
and belted it on under his overcoat. While waiting for the train, he learned that 
the accused had returned to that neighborhood, and determined to immediately go 
in search of hlm. During the evening, af ter he had abandoned the idea of going on 
the train, he was arrested in Corinth, on the charge of carrying concealed weapons, 
but action was deferred upon the présentation of his commission as a deputy- 
marshal and the warrant which be had to exécute, and he was released. He im- 
mediately went in search of the accused, but stopped over night at his own house, 
and started again at daylight, and continued his search that day, making the ar- 
rest upon the day af ter. Subsequently he was again arrested for the same offense, 
brought before the mayor, who fined him, and that judgment was sustained by the 
State circuit court on appeal, Held, on a pétition for habeas corpus, that he was 
an offlcer of the United States in the regular discharge of his duty, notwithstand- 
ing his stop for a night's rest at his own home, and was entitled as such to be 
armed, and that he must be discharged. 

On Writ of Habens Corpus. 
M. A. Montgoma-y, for relator. 
Sullivan & WhitMd, for the State. 

HiLL, J. This cause is submitted upon pétition of relator; return to 
the writ by J. P. Walker, sheriff of Alcorn couuty, to whom the writ 
was directed; answer or suggestions to the return by the relator; proof 
aud argument of counsel for the relator; and for the state of Missis- 
sippi. The pétition of the relator upon which the writ was issued, in 
substance, charges that, at the time he was charged with a violation of 
the laws of the state of Mississippi, by carrying about his person con- 
cealed a pistol, and upon which he has been arrested and convicted by 
a jury in the circuit court of Alcorn county, and upon which he has, by 
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the judgment of the court, been héldto pay a fine of $50 and costs, and 
tb remain in the custody of the sherifF of Alcorn county until the saine is 
paid, and was, at the time of presenting his pétition, confined in the jail of 
said county, and is a deputy-marshal of the United States for the western 
district of Tennessee; that at the time of his arrest he had in his hands 
to be executed a warrant issued by the commissioner of the United States 
court for West Tennessee, commanding him to arrest one Frank Bowers 
for a violation of the postal laws of the United States, committed in the 
western district of Tennessee; that he was on his way to exécute said 
warrant, and had the pistol on his person to protect himself, and enable 
him to make said arrest, and for no other purpose; and that he had the 
rightj under the constitution and laws of the United States, to carry 
about his person a pistol for the purposes stated; and that his conviction 
and imprisonment is a deprivation of his personal liberty, contrary to 
the constitution and laws of the United States. The return of Walker, 
the sheriff of Alcorn county, is that he held the relator in custody by 
virtue of a mittimus or exécution pro fine, issued by the clerk of said cir- 
cuit court upon said judgment, which writ is made part of the return. 
The relator does not deny the facts stated in the return, but, by way of 
answer or replication to the return, in substance states the following 
facts: That on the 20th day of December, 1890, before that time and 
since, he was, had been, and is a deputy-marshal of the United States, 
duly commissioned and qualified, and had, at the time, in his hands 
for exécution, a number of warrants for the arrest of persons charged 
with violations of the laws of the United States, and especially for the 
arrest of said Frank Bowers, charged with violating the postal laws of 
the United States; that the said Frank Bowers had fled from his home, 
so that relator did not know his whereabouts, until he went to the city 
of Corinth, on the morning of the 20th of December, 1890, Corinth be- 
ing his post-ofïice where he receives the most of his mail, when he re- 
ceived a letter informing him that Frank Bowers, for whom he had been 
searching, was in Kenton, on the Mobile & Ohio Railroad, some 100 
miles north of Corinth; that he determined to take the train for Kenton 
on its arrivai, and knowing Bowers to be a dangerous man, and having 
no pistol or other weapon to défend himself, or to aid him in making 
the arrest, he borrowed a pistol from one of the deputy-sheriffs of Alcorn 
county, which pistol was in a scabbard, which he belted around his 
body under his overcoat; but whilst waiting for the train he was informed 
that Bowers had returned to McNairy county. Upon receiving this in- 
formation, relator determined to go immediately in search of and to ar- 
rest him; that in doing so he would pass from Corinth within a half 
mile of his own home, to the place where he expected to find him; that 
on that evening he did go directly to make the arrest, arriving late at 
night at home, it being only about a half a mile out of the direct route, 
and that he left the next morning by daylight, went immediately in 
search of Bowers, continued his search during the day, and, after hav- 
ing tracked him 12 or 13 miles, found and arrested him, the following 
day , it being Monday, and delivered him to the commissioner, who is- 
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gued the warrant. ■ This is the substance of ail that need be stated in tbe 
pleadings, if such they may be called. 

The proof sustains the statements made in the answer or replication. 
The proof, among other things which need not be stated, shows that 
during the evening, after the relator had abandoned going on the rail- 
road, and before leaving Corinth, the mayor of the city discovered the 
pistol on the person of the relator, and ordered the marshal of the city 
to arrest and bring him before him to answer the charge of violating the 
law of the state of Mississippi prohibiting carrying concealed weapons, 
which was immediately done, when relator gave as bis défense that be 
was a regular deputy United States marshal, and produced bis commis- 
sion as such, and also process which he had to serve. Tbe mayor, not 
being satisfied whether this was a sufiicient défense, deferred action for 
the time. But on the 3d day of January thereafter, the relator having 
in bis possession to be executed a warrant for the arrest of certain per- 
sons charged with robbing a post-office, in McNairy count}% Tenn., pur- 
sued Ihera t-) Corinth, where one of them was arrested b}^ a deputy- 
sheriff, and conveyed to the commisaioner, wbo committed him to jail; 
and, while relator was in Corinth, on this business, he was again arrested, 
and taken before the mayor, wbo fined him $25 and cost upon the said 
charge. From this judgment the relator appealed to the next term of 
the circuit court of Alcorn county. On tbe trial in said court tbe re- 
lator off'ered to introduce proof of his défense, which was denied by tbe 
court, and the jury was instructed, in substance, that if the relator (the 
défendant in that case) carried a pistol concealed about his person, in 
the county of Alcorn, he was guilty of a violation of tbe law, and they 
would find him guilty, which the jury did; and thereupon he was ad- 
judged to pay a fine of $50, and ail costs, and stand committed until 
the same was paid; that in default of payment he was imprisoned in the 
jail of said county, from which imprisonment he seeks by this proceed- 
ing to be released. 

I bave no power, and I do not assume, in this proceeding, to review 
or pass upon the proceedings had before the mayor, or in the circuit 
court. If errors were committed in those proceedings, they can be 
inquired into no further than is necessary to ascertain the merits of 
this habeas corpus proceeding, and if it appears from those proceed- 
ings that the relator was, by them, deprived of some right be then had 
under the constitution and laws of the United States, as one of their ofii- 
cers, and was thereby deprived of his personal liberty, if he was so de- 
prived, the proceedings before the mayor and in the circuit court will 
be beld absolutely void; but, if he was not so deprived of his personal 
liberty, then neither I, as United States judge, sitting in chambers, nor 
any court of the United States, can in any way interfère with the judg- 
ment of the circuit court of Alcorn countj^, or any proceeding under it. 

It is well settled in the case of In re Neagle, 10 Sup. Ct. Rep. 658, 
recently decided by the suprême court of the United States, and by the 
numerous décisions of that court, referred to in the opinion of the court, 
that it is the duty of the several judges and courts of the United States 
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to relieve, by writ of habeas cûrpus, any of the officers of such courts, or 
of the United States, when imprisoned under proCeedings in the state 
courts, or by state ofHcers, when such officers of the United States are 
obeying any order or process of such judge, commissioner, or court of 
the United States, and whaii' the officer of the United States is iii the 
performance of any duty in obeying or executing any such order, de- 
erèe, or process; and any judgment or proceedings had in a court of the 
state against such officer, for anything properly done by him in the dis- 
charge of such duty, is absolntely nul! and void; and, if he is deprived 
of hîs Personal liberty for such discharge of officiai duty, by any pro- 
ceedings had in the courts, or by the officers ôf the state, the judges of 
the United States courts; in chambers, or the district or circuit courts in 
session in the district or circuit in which such officer is so wrongl'ully 
deprived of his personal liberty, will rêlievè hiïn npon habeas corpus pro- 
ceedings. ■ 

The only questions to be deoided in this cause are, w^s the relator in 
the discharge of his officiai duty as deputy-marshal for the western dis- 
trict of Tennessee when he was înformed of the probable whereabouts of 
Bowers by the letter he received in Corinth^ and determined to pursue 
and arrest him wherever he could be found? And did he hâve a right, 
as a means to défend himself and to aid in making the arrest, to, then 
and there, arm himself with the pistol, if he was in the discharge of 
such duty; and, having, then and there so armed himself, had he the 
right to carry the pistol with him for the purpose mentioned? If so, 
then, under the constitution and laws of the United States, he must be 
held by the judges and courts^of the United States as entitled to thèse 
rights, as against the proceedings had against him by either the mayor 
of Corinth, or in the circuit court of Alcorn county, stated in the pro- 
ceedings and proof, and must be released from the custody of the sher- 
ifï of said county under the proceedings before me. It is contended 
with great earnestness by the learned eounsel on the part of the state 
that the relator had no power, under any circumstances, to make any 
arrest in this state for a violation of the laws of the United States in the 
western district of Tennessee, and especially the person for whose arrest 
he then had process in his hands. This, I think, is a mistake. Sec- 
tion 788 of the Revised Statutes of the United States provides "that the 
marshals and their deputies shall hâve in each state the same powers in 
executing the laws of the United States as the sheriffs and their deputies in 
such state may hâve by law, in executing the laws thereof." Section 3034 
■of the Mississippi Code of 1880 provides "that if a person who com- 
mitted an offense, and is pursued by a sheriffor constable, escapes from 
the county of such officer, he may pursue and apprehend the party 
■charged in any county of this state, and take him to the county in 
which the offense was committed;" and I présume every other state has 
a like provision, which is a matter of necessity to prevent the escape of 
persons charged with crime; and, reasoning by analogy, the marshals' 
districts being compared to the courties in the states, I can see no rea- 
son why the same rule shall not prevail, there being the same reason for 
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its exercise. If a marshal of the United States, pursuing one charged 
with crime for violating the laws of the United States, is compelled to- 
stop at the line of his district when in pursuit, and let the culprit go 
free, then, indeed, there would often be a failure of justice, certainly 
never contemplated by congress. Some powers are expressly given to 
officers, while others are necessarily implied, as it seems to me niust be 
the case when the offender is pursued by the marshal; and if Bowers 
had fled into Mississippi, while being pursued by the relator, as was 
the case in pursuing Cagle a short time afterwards, in my opinion he 
might hâve lawfully arrested him in Corinth under the process in his 
hands. But in this case that rule does not apply, which leaves the ques- 
tion as first stated. 

That the relator was a deputy-marshal of the United States while hei 
was in Corinth, and that he then had the warrant in his hands to be ex- 
ecuted, is admitted. ïhat he had the right to go to Corinth, his post- 
office, although in another state, cannot be denied. That he received 
notice first by letter that Bowers was then in the neighborhood of Ken- 
ton, 100 miles away, is proven. What was his duty as such marshal? 
Evidently to go there and arrest him. But he knew him to be a dan- 
gerous man, a refugee from justice, supposed to be among his friends, 
and strangers to the relator. What was, then, not only his right, but. 
his duty as well? Unquestionably to arm himself to enable him to pro- 
tect hitJiself, and enable him to make the arrest. He had no arms with 
him. Was he compelled to wait until he crossed the state line to pro- 
cure a pistol, and then to stop off somewhere on the way where he might 
not be ableto procure one? Certainly not. I there bre conclude that 
he had the right to procure the pistol for the purpose and under the 
circumstances stated. While waiting for the train he learned that Bow- 
ers had refurned to McNairy county. What was then his duty as mar- 
shal of the western district of Tennessee, having the warrant for the ar- 
rest of Bowers in his hands? It was evidently to go and arrest him in 
his district, wherever to be found. He had the pistol in his possession 
for the purpose of defending himself if attacked while in the discharge 
of his duty, and to enable him to make the arrest. Did the fact that 
the information received made it necessary to take a différent route from. 
the first contemplated make it less necessary that he should proceed and 
make the arrest, or less necessary that he should go armed to enable him 
to exécute the process in his hands? Certainly not. But it is con- 
tended that the presumption is that he had a pistol at home, and should 
bave returned the one he borrowed, and waited until he got home to 
get one. The proof is silent as to whether he had one at home or not; 
but, in the absence of the proof, it will be presurned he had not. Be- 
sides, the state line is but three and a half or four miles from Corinth, 
where he would be in his own district, and might before reaching home 
meet with Bowers. But it is insisted, also, that he should bave leit Cor- 
inth immediately, but that, on the contrary, he ordered his horse shod, 
and waited for it to be done; and that in the mean time he bought an 
overcoat, and that he gave a neighbor some assistance in the sale of a. 
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baie of cotton; that he settled a dispute between his son and a man 
about the number of some chickens sold by the former to the latter; 
that he waited for his sons until the balloon was raised, which they had 
gone to witness; that he stopped at his home, (which was on the direct 
way from Corinth to where he expected to find Bowers,) and remained 
until daylight next morning. Were thèse delays unwarrantable? I 
think not. The proof shows that be arrived late at night, and set out 
at daylight next morning, and spent the day in search for Bowers, and, 
after following him 12 or 13 miles, made the arrest, and had Bowers 
before the commissioner in another county on the next day. He was 
not under obligations to go without food until he made the arrest, or 
without sleep; and where better to get it than at home? The proof 
shows that the relator is a sober, peaceable, upright man, and that he 
properly conducted himself while in Ciorinth, and that he wore the pistol 
in the same way that peace-officers usually wear them. 

Without further comment, I am satisfied that relator was in the dis- 
charge of his officiai duty from the time he determined to go from Cor- 
inth in the pursuit of Bowers; that in going from Corinth to Tennessee 
line he was as much in discharge of his officiai duty as after he crossed 
the state line, or when he made the arrest of Bowers; and that he was 
as much under the protection of the constitution and laws of the United 
States, during that time, as after he crossed the state line, as one of the 
ofEcers of the United States; and that he is entitled to be discharged 
under thèse proceedings from the imprisonment imposed upon him. I 
exceedingly regret to do anything which interfères with the proceedings 
in the state tribunals; and I will further say that I am satisfied that, 
had the real facts been understood, this conflict would not bave arisen. 
The facts in this case are différent from those in any reported case, and 
it may, indeed, be considered as a case of first impression, and one about 
which there may well be a différence of opinion among those most de- 
sirous to do justice and maintain the laws, state and national. It haa 
been my misfortune, during my 25 years on the fédéral bench in this 
state, to hâve before me a number of cases of first impressions, in which 
I bave had littie or no aid from prior adjudications, and in thèse I 
hâve had to rely upon what appeared to me to be common justice and 
right. Being satisfied of the correclness of the conclusion reached, I 
bave but one duty to perform, and that is to order the release of the 
relator from the imprisonment imposed upon him. 
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United States v. Simmons., 

(Circuit Court, s. D. New York. January ,17, 1891.) 

1. INBICTMENT— FiNDING — MOTION TO QUASH. 

The fact that the grand jury, after voting not to flnd an indictment, but, before 
reporting to the court, reconsidered their décision, and voted to find one without 
hearing any new évidence, is no ground for quashing the indictment. 

2. Bame— Stbnographer in Grand Jury Room. 

The fact that a stenographer who was in the employ of the district attorney at 
the latter's request attended before the grand Jury, and*took notes of thetestimony 
of a witness, is no ground for quashing an indictment, aa such stenographer was 
an assistant to the district attorney. 

Motion to quash indictment. 

Edward Mitchell, XJ. S. Atty., and John I. Mott, Asst. U. S. Atty. 

Chas. A. Hess, Edward H. Murphy, and S. S. Joyce, for défendant. 

Benedict, J. In this case the indictment against the accused was 
filed on the 7th day of October of last year. The accused appeared in 
court, and entered a plea of not guilty, but leave was given to withdraw 
such plea on or before the 20th of October. Daring that period the 
plea of not guilty was not withdrawn, nor was any motion madeto quash 
the indictment. On the lOth of December following, the question of 
fixing a day for the trial on the indictment was presented to the court, 
and, after hearing counsel for the défendant, it was arranged that the 
case be set down to be tried on the first day of the January term; no in- 
timation having been given of an intention to move to quash the indict- 
ment. Now on the day fixed for trial the défendant présents a motion 
to quash the indictment. This motion, it appears, was originally noticed 
to be heard at a stated term of the circuit court to be held by the Hon- 
orable William J. Wallace on the 12th day of January, two days be- 
fore the opening of the présent term. The motion was not heard by 
Judge Wallace, and is now presented to the court at the regular Janu- 
ary term. Inasmuch as a motion to quash an indictment after plea can 
only be raade on leave of the court, reason for refusingsuch leave in this 
case could be found in the delay to make this application until the day 
fixed for trial, and after the lapse of several months since the finding of 
the indictment. The proceeding savors too much of an effort for delay 
to receive the countenance of the court, but the grounds upon which it 
is sought to hâve the indictment quashed upon examination prove in- 
sufficient, and I ani of the opinion that the motion, if it had been made 
in time, must hâve been denied. The grounds of the application are 
stated in the moving papers by the following language: ' 

"Wherefore, déponent asks that the indictment raay be disnlissed upoii the 
ground — first. T^hat the same was improperly found. The grand jury, if it 
recon-sidered its détermination not to 9nd a true bill, did so improperly and 
illegally, if no f iirther évidence was furnished to the said grand jury between 
|he time of it3,decision not to flnd a true biU and its reconsideration tq find a 
true bill, ariâ its préséntmeilt to' the court. ' Secondly. The presëiice of a 
v,46F.no.l — 5 
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stenographer in the grand jury room, taking the testimony of witnesaes for 
the purpose or transcrilbing the same, was improper, illégal, and contiary to 
law." 

In support of the first ground, the moving papers show that the grand 
jury, at some time during their détermination, voted not to find a biU 
against the accused, and, after having so voted, reconsidered their déter- 
mination, and voted to find a bill. This was done, so far as appears, 
without any new évidence being presented to the grand jury subséquent 
to their vote not to find a bill. Thèse facts, in my opinion, furnish no 
ground for quashing the indictment. It was the right of the grand jury 
to reconsider their vote without taking additional testimony, certainly 
before any report by the jury to the court, and while the matter was still 
before them. There are many authorities that sustain this proposition. 

The facts in support of the second ground of objection, whichare before 
the court by the admission of the district attorney, are thèse: On ône 
occasion Edmund T. Davis, a stenographer, who is one of the employés 
of the district attorney, attended before: the grand jury at the request of 
the district attorney, by virtue of his employment in the office of the 
district attorney, and took sténographie notes of the testimony of one 
witness, and then retired. He was not preseiitat any délibération of the 
grand jury, nor on the day upon which the indictment was found. In 
this there was nothing illégal or irregular, By the settled practice of 
the courts of the United States, the district attorney and his assistants 
are permitted to attend before the grand jury. The practice has been 
stated as follows: , "It iss a settled practice for the clerk and assistants 
of the district attorney to attend the grand jury, to assist in investigat- 
ing the , accusations presented before them." See note in Brightley's 
Digest, p.:i20&. See, also, U. S. v. KUpatrick, 16 Fed. Rep. 765, 
(Dist. Ct.N; 0. 1883,):cited hère by the défense. Mr. Davis, he be- 
ing one of the etafif of the district attorney, employed by authority of 
the govemment for thç purpose of taking notes for the use of the dis- 
trict attorney, in the discharge of his officiai duties was permitted, by 
the practice of the courtj tP attend as he did before the grand jury. He 
cornes within the désignation of an assistant to the district attorney, as 
understood in practice, and the mère fact that he was présent, and took 
notes of the testimony ;0f one witness, affords no ground on which to 
quash the indictment. .This case differs from the case decided in the 
state court in Louisiana,! to which référence has been made by the dé- 
fense. In the case of Stafe v. Natali,^ an indictment seems to hâve been 
quaghed because of the présence before the jury of the ^horl^hand reporter 
of the court, who was wi officiai having no co^inection with the district 
attorney 's office, possibly, not under his control. , That is not this case. 
Hère thç stenographer was a duly-appointed assistant of the district at- 
torney, acting as such by direction of the district attorhey. I may add 
that the laws of the state of New York (La ws 1885, c. 348) expressly 

> A décision of Jud^e Bàebb, of the criminal district court for the pàrish of Orléans, 
La. and not reported; ' ' • : 
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provide for the apppintpaent of a stenographer toiake the testimony given 
before grand jurieB,in,the eounty of New York; and, while a statute of 
the state does net cootrol the practice of the courts of the United States 
in crirninal eases, the existence of such a provision in the laws of the 
state clearty indicates that the présence of a stenographer before a grand 
jury, is; not incpnsistent with a due administration of justice in çriminal 
Qases., . Mot: thèse reasons, the motion to quash the indictnient is denied. 



■'■■■'.■■ United States w. Claasen. 

(Circuit Court, s. D. JVew) Forfc. April 23, 18&1.) 

Bill of Exceptions— Waiver—Crimisal Law. 

Where ihé défendant in a oriminàl case présents to the judge minutes of the 
trial, in, which some of his exceptions are omitted, and the same is signed by tht; 
iudge, and uséd In moving for arrest of judgment and for a new trial, no further 
bill of • exceptions should bc given after issuance ôf a writ of error, sincé the de- 
fend»iït JjaS'thereby waived the exceptions omitted frog the minutes. 

At Law. 

Edward AEichdl, for the United States. 
, flêcÉor M. fl-i^c/imgrs, for défendant. 

Bekedict, J. This is an application on the part of the défendant for 
a bili of exceptions. A state,mpnt of the proceedings had in the case is 
necessary to an understanding of the questions involved. The défend- 
ant, haying been indicted for embezzling and misappJying the funds of 
a national bank, of which he was président, was on the 28th day of 
May, 1890, found guilty by the jury. During the trial many excep- 
tions were taken by the défendant, which were duly noted. At that 
time there was no law providing for a writof error in criminal cases tried 
in the circuit courts of the United States. By the rules of the circuit 
court of the southern district of New York, however, adopted March 12, 
1879, provision was made for the correction of any error committed in 
the trial of a criminal case by means of a motion Ibr a new trial and in 
arrest of judgment, to be heard before the three judges authorized b}^ 
section 613 of the Revised Statutes to hold the criminal terms of that 
court, the same to be made upon minutes of the trial to be settled by 
the judge who tried the case, and filed before the first day of the term 
next subséquent to the term at which the trial is had. In the présent 
case, after the verdict, and before judgment, minutes of the trial, con- 
taining some exceptions that had been noted at the trial and omitting 
others, were presented by the défendant for settlement, and the same 
were by consent settled and signed by the judge. On the 9th day of 
July, 1890, a printed cppy of the minutes as settled and signed was 
filed, and thereupon becatjiepart of the record. Thereafter, and on the 
24th day of October, 1890, the cause came on to be heard before Judges 
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■Waliàce, Brown, and Benedict, in accordance with thè rulés of 1879, 
aliféàdy referred to, when thé défendant, then representëd by hew coun- 
sel, àpplied for an opportunity to procure to be inserted in the record 
exceptions not appearing in the minutes of the trial as thè same had 
bëèïi séttled and filed in July previous. This application was denied 
by'the court, and motions for a new trial and for an arrest of judgment 
were then argued before the three judges upon the record asit stood, and 
the same were thereafter by them at the December term, 1890, denied. 
Thereafter, on the 18th of March, 1891, at the March term, the défend- 
ant was sentenced to be imprisoned for a lerm of six years, and it was 
then ordered that the sentence be exeeuted in the Erie county peniten- 
tiary. On the 21st day of March, and before the sentence was carried 
into eflPect, a writ of error from the suprême court of the United States 
■was allowed by Mr. Justice Blatchford, with a direction that the writ 
of error operate as a supersedeas and a stay of exécution, with leave to the 
United States to move to vacate the stay as having been granted without 
authority of law. And no w, on the 17th of April, 1891, application is 
made to the judge who tried the cause for fais signature to a bill of ex- 
ceptions containing many exceptions which do not appear in the min- 
utes of the trial on file. From this statement it will be seen that this 
application is made after judgment, without leave previously obtained; 
that it is made after a writ of error, a supersedeas, and a stay of proceed- 
ings by a justice of the suprême court of the United Slates; that the ob- 
jection of the application is to hâve inserted in the record other excep- 
tions than those now appearing therein; that some eleven months hâve 
elapsed since the verdict, and some nine mohths hâve elapsed since the 
minutes of the trial, as presented by the défendant, by bis consent sét- 
tled and signed by the judge, and made part of the record, and after an 
application for opportunity to procure the insertion in the record of ex- 
ceptions other than those appearing in the minutes hàs been denied by 
the three judges. To this application the district attorney objects upon 
several grounds. One grôund is that, inasmuch as the joint resolution 
of March 3, 1891, déclares that nothing in the statute of March 3, 1891, 
creatin'g the circuit court of appeals, shall be held'or construed in any 
wise to impair the jurisdiction of any circuit court of the United States 
in any case now pending before it, or in respect to any case wherein a 
writ of error or appeal shall bave been sued out or taken before the Ist 
day of Jûly, 1891, the provision made in the statute of March 3, 1891, 
for a writ 6f error in criminal cases, which in légal effect deprîves the 
circuit courts of the power theretofore pôssessed to render final judgment 
in a crimihâl case without any appeal, and prevents the circuit courts 
frotti carryihg intô effect any sentence that may bave been pronounced 
by such courts, impairs the jurisdiction of the circuit Courts within the 
meaning of the joint resolution, and therefore' confers no right to a, bill 
of e^iceptions in this case. ' This objection, howeVer, the district attorney 
declined to 'âigue for the reason thàt a writ of error and a stay of pro- 
céedings bas been issued herein by Mr. Justice Blatcïiford. For the 
riatne reason the objection will receive no further attention on this oc- 
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casion. It is further objected by the district attorney that, no applica- 
tion for a bill of exceptions having been made prier to the sentence, nor 
any leave to make a bill of exceptions having beengranted priorto judg- 
ment, it is now too late to présent a bill of exceptions. In support of 
this objection référence is made to the rules of this court in criminal cases 
already referred to, and to rules 67 and 69 of this court, and also to the 
cases of Wallon v. U. S.,2 Wheat. 651; Mvller v. Ehlers, 91 U. S. 249; 
Ex parte Bradstreet, 4 Pet. 102; Génères v, Bonnemer, 7 Wall. 564; In re 
Chateaugay Iron Co., 128 U. S. 544, 551, 9 Sup. Ct. Rep. 150. It is 
still further objected on the part of the United States that after a writ of 
error and a supersedeas and a stay lias been issued by a justice of the su- 
prême court and filed in this court, this court has no power to open the 
judgment and allow a bill of exceptions; and référence is made to Draper 
V. Davis, 102 U. S. 370; Keyser v. Farr, 105 U. S. 265; Morgan's, etc., Oo. 
V. Texas Cent. Ry. Go., 32 Fed. Rep. 530. And lastly it is insisted in 
behalf of the United States that the défendant, having presented for the 
signature of the judge minutes of the trial, and the same having been 
signed by the judge, and incorporated in the record with the consent of 
the défendant, and the case having been heard and decided by the three 
judges upon such minutes, the record now contains a statement of the 
only exceptions subject to review sufBciently authenticated, and is there- 
fore complète; and référence is made to Railroad Co. v. Warren, 137 U. 
S. 348, 11 Sup. Ct. Rep. 96; Herbert v. Butler, 97 U. S. 319. 

Inasmuch as in my opinion the last objection above stated is fatal to 
the présent application, the validity of the other objections will not be 
considered on this occasion, and the application will be denied upon the 
ground that the record as it stands contains ail exceptions which hâve 
not been waived and abandoned in this case, and that there is no oc- 
casion for any other or différent bill of exceptions than the one already 
incorporated in the record. This plainly appears, as it seems to me, 
from the above statement of the proceedings had in the cause. The de- 
fendant, after the rendition of the verdict, moved for a new trial, and 
also for an arrest of judgment. He founded those motions upon vvhat 
had occurred at the trial as stated in the minutes of the trial prepared 
by him. Thèse minutes of the trial were signed by the judge who tried 
the case, the défendant consenting, and, being filed by him, became part 
of the record. Thèse minutes of the trial were made with ail délibéra- 
tion, and without suggestion of fraud or mistake or misapprehension. 
In thèse minutes certain exceptions which had been taken and noted at 
the trial were inserted, and certain other exceptions which had been 
taken and noted at the trial were oinitted. By this action, in my opin- 
ion, the défendant abandoned ail exceptions taken at the trial, save only 
those which he had caused to be set down in the minutes of the trial 
prepared by him, and made by him a part of the record. The minutes 
of the trial, as now appearing in the record, hâve ail the requirements 
of a bill of exceptions. It was made for the purpose of a review of the 
proceedings had at the trial, and upon it the case has been heard and 
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decMed by tîne three judges^ That hearing was not, as the présent 
counsel for the défendant seema to understand, upon a motion for a new 
trial only, butalBo upon a motion in arrest of judgment, made accord- 
ing to the;notice "upon the exceptions tak^n ,at the trial and upon the 
pleadings and proceediiigS herein,":which motion brought before the 
three judgesifor review àllrulings made at the, trial to which exceptions 
had been.taken, as well. as ail exceptionSito the, charge to the jury, for 
which a writ of error would Iïq if such ,v\;rit had been then authorized 
by law. Gïah. Pr. p.. 641. When for the purpose of such a hearing 
the défendant caused such minutes of the trial to be filed, which he had 
himself procured to be ipproved and veritied by the judge's signature, 
and from which he ■ delibêrately omitted the exceptions which he now 
seeks to hâve inserted in. the record, he, in my opinion, waived ail the 
exceptions so omitted.., Upon that record the case has been argued and 
decided by the three judges, and it is that record which is called for by 
the writ bf error from the. suprême court of th€! United States. There 
is in FaM^Aïi v. State, 4 Mo. 29Q, a décision to; the effect that a statute 
authorizing a bill of exceptions in criminal cases does not give the right 
to abill of exceptions in i cases arising before the passage of the act, and 
when no bill of exceptions was allowed by law; but, assuming that the 
statute of March 3, 1891,:although enacted subséquent to the review of 
this case by the three judges, gives to the suprême court of the United 
States the right to review, the record in this case upon writ of error, the 
statute applies to the record as it stood complète in the matter of excep- 
tions taken at the trial when the statute was passed. It had no effect 
to revive exceptions that had been waived and abandoned, nor does it, 
in mj-- opinion, require or permit a second V>ill of exceptions to be in- 
corporated into the record as it stood at the time of the passage of the 
act. Upon thèse grounds, therefore, the application is denied; and it is 
permitted to add that, if thèse grounds be found insufficient by the 
suprême court, ail détriment to the défendant will be avoided by their 
writ of mandamus. 



WiBT V. HicKS et al. 
(Circuit Cmirt, s. D. New Ym-k. April 16, 1891.) 

Patents tob Inventions— Injusction—Equitt Pleading. _ 

Wheré no preliminary injunction is asked for, a bill to enjoin the infringement 
of a patent need not show that the complainant is engagea in making or selling 
the articles described in his patent, that such patent bas been a source of profit to 
him, or that the validity of the patent bas been established by prior adjudication or 
by public acquiesceuce. 

In Equity. 

Walter S. Logan, for plaintiff. 

James A. Whitney, for delendants. 

Shipman, J. This is a demurrer to the complainant's bill in equity, to 
restrain the infringement of two letters patent for improvements in fount- 
ain pens. The complainant owns one of the patents as assignée, and 
the other as patentée. The bill allèges the originality and the novelty of 
the inventions, the grants of letters patent therefor, the sole ovvnership 
of the said letters by the complainant, and the infringements thereof by 
the défendants, by which they hâve made large profits. It further al- 
lèges that they are threatening future infringements, which will be to the 
complainant's injury; that by the acts of the défendants he is being and 
has been deprived of profits which he otherwise would bave obtained; 
that they bave been notified of the complainant's rights in the premises, 
and bave been requested to desist from infringing thereon, but hâve re- 
fused to comply with said request. The bill asks for an injunction "pro- 
visionally and perpetuallj^" against infringement, and also prays for an 
accounting of profits and damages. 

The principal grounds of demurrer are that it does not appear from 
the bill that the complainant is or has been engaged in the manufacture, 
sale, or use of the patented inventions, or that they bave been a source 
of profit to him, and that the bill has no allégation which if true would 
show any substantial injury to the complainant from the acts of the de- 
fendants. The bill could not be relied upon as a foundation for a mo- 
tion for preliminary injunction. It does not state a prior adjudication 
upon the validity of the patent, or acquiescetice by the public in its use 
and enjoyment by the owners thereof, or any use by the complainant of 
his patented rights. Isancs v. Cooper, 4 Wash. C. C. 259; Sullivan v. 
Redfield, 1 Paine, 452; Parker v. Brant, 1 Pish. Pat. Cas. 58; Gutta Per- 
cha, etc., Go. V. Goodyear, etc., Co., 3 Sawy. 542; Walk. Pat. § 660; 3 Rob. 
Pat. § 1206. But the allégations are sufïicient in a bill for an injunc- 
tion to be issued at the conclusion of the suit, when the validity of the 
patent has been estabished by the proofs in the case. It is not necessary 
to aver or to show the extent of the complainant's damages, and the bill 
has alleged , as it properly should allège, if an accounting is prayed for, 
that the défendants bave made profits. Walk. Pat. § 579. The mère 
power of the court, under the statute, to issue an injunction to prevent a 
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défendant froni infringing upon a right seeured by letters patent, does not 
dépend upon the magnitude of the injury which the plaintifF bas suffered. 
Colgate v. Telegraph Co., 17 Blatchf. 308. In the exercise of the power, 
the equities of the respective parties, and the amountof the injury to be 
remedied or infiicted, are weighed by the court. 

The demurrer is overruled, with costs, and the défendants will answer 
over in 30 days. 



Stonemetz PfiixTEEs' Machineey Co. V. Beown Folding Mach. Co. 
(,CirouU Court, W. D. Pennsylvania. May 4, 1S91.) 

1. EQUITT PLEAtiIKG— IKEBINGEMENT OF PATENTS — MuLTIFARIOUSNESS. 

A 'bUl wliich claims relief because of an aTleged interférence between the patents 
of tbe complainant and the défendant, and also because of defendant's alleged in- 
Iringement of complainant's patent, is not multifarious. 
8. Same— Interférence ce Patents. 

Allégations that complainant obtained acertain patent; that défendant obtained 
certain patents of a later date, which interfère with complainant's rights under 
hia patent; that défendant is making and selling machines under his patents, and 
has in other ways disturbed complainant in the use and enjoyment of the rights 
granted by his patent, — sufflciently charge interférence. 
3. Same — Immaterial. Allégation — Exception. 

Objection to an immaterial allégation in a bill should be taken by exception, and 
not by demurrer. 

In Equity. On demurrer. 
John K. HaUock, for demurrer. 
John 0. Sturgeon, contra. 

Reed, J. The bill avers the plaintiff's assigner, John H. Stonemetz, 
to hâve been the inventor of an improvement in carrier attachmenls to 
folding machines. That he filed his application March 14, 1883, and 
letters patent No. 343,677 were granted to him on June 15, 1886. That 
while the Stonemetz application was pending, R. T. Brown, on May 28, 
1883, filed an application for letters patent for an invention in carrier 
attachments for folding machines substantially the same in construction 
and opération as the said invention of Stonemetz. That an interlerence 
was declared between said applications under the rules of the patent-of- 
fice, and Stonemetz finally declared to be the prior inventor. After- 
wards Brown disclaimed the invention claimed by Stonemetz, and there- 
upon letters patent wereissued to said Brown's assignée upon December 8, 
1885, numbered 331,762. That on August 4, 1884, the said Brown 
filed a second application for letters patent for a sheet carrier or conveyor 
for folding machines, and a patent was issued to the Brown Folding 
Machine Company, as assignée of the said Brown, on July 14, 1885, 
numbered 322,344. That the said patents No. 322,344 and No. 331,- 
762 interfère with the rights of the plaintiff under patent No. 343,677, 
and in the working of the invéntionidescribed in the latter patent. That 
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the défendants are manufacturing and selling carrier altachœents for 
paper-folding machines, claiming the right to do so under the patents 
owned by them, and hâve in other ways disturbed the plaintiff in the 
use and enjoyment of the privilèges conferred by patent No. 843,677. 
The bill prays that défendants' patents may be decreed void, for an in- 
junction to restrain infringement of plaintiff 's patent, and for an account. 

To this bill a demurrer bas been filed, showing as causes of demurrer 
misjoinder of causes of action and misjoinder of parties défendant. The 
demurrer also refers to an allégation in the bill relative to certain inter- 
férence proceedings between plaintiff 's assignor and one Meek, in which 
the priority of plaintiff 's invention was sustained, which, it is argued, 
in no way relates to the other matters set forth in the bill, and does not 
concern the défendants, excepting W. Downing, who is alleged to hâve 
procured Meek to file bis application for a patent. If this allégation is 
not material and pertinent, the objection should be made by exception, 
and not by demurrer. Stirrat v. Manufacturing Co., 63 0. G. 1094, 44 
Fed. Rep. 142. The objection as to misjoinder of parties has been 
n.ured by amendment, and hence was not pressed on argument. 

The remaining question is whether there is a misjoinder of causes of 
action. Two causes of action bave been joined in the bill, — one, the al- 
leged infringement by défendants; the other, the interférence between 
plaintiff's and défendants' patents. The latter arises under the provis- 
ions of section 4918, Rev. St., which provides that, wherever there are 
iuterfering patents, any person interested in any one of them may bave 
relief agàinst the interfering patent by suit in equity against the owners 
of the interfering patent, and that the. court, upon due proceedings had, 
according to the course of equity, may adjudge and déclare either of the 
patents void in whole or in part. Jurisdiction in the matter of infringe- 
ment is derived from section 4921 of the Revised Statutes, and défend- 
ants' counsel has argued that, as the proceedings were statutory, the re- 
lief authorized by the two sections was différent, requiring différent tes- 
timony, with the right to set up défenses in the one case which could 
not be set up in the other, and the decree in the one case would be en- 
tirely différent from the decree in the other; that the two causes of ac- 
tion could not be joined in the one bill. There is great force in the de- 
fendants' position, and it may perhaps be found that the final resuit 
may be detrimental to the plaintifFj since the testimony in regard to the 
infringement may preA'ent its obtaining relief under section 4918, while 
the défendants will be compelled to défend against distinct issues, and 
the case will be complicated thereby. Were the question entirely new,. 
I should hesitate to sustain the plaintiff's bill, but the same question has 
been passed npon, and decided in favor oithe joinder of the two causes 
of action. In Leach v. Ohandler, 18 Fed. Rep. 262, Judge Woods held 
that a bill which, under section 4918 of the Revised Statutes, upon 
proper averment, prays an adjudication concerning conflicting patents, 
and also allèges an infringement of the plaintiff's patent by the défend- 
ant, by reason of the manufacture and sale by the latter of articles con- 
structed under bis letters, and prays an accounting and damages, is not 
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demurrable for misjoinder of causes of action, lix Holliday v. Pickardt, 
29 Fedj Rep. 853, Judge .WAi.LACBSUstaioed a bill filed for infriir^e- 
mént, and also pràying tiie repeal 'of an interfering patent under section 
49.18,. and a decree was entered infavor of tiie plaintiffon both causes 
of action/ In the caseîofPopfT Co. v. Kno^jp, 44 Ped. Esp. 609, Judge 
Thayer said: "It bas been held that a count. for infringement and a 
count under section 4918 imay be joined in tbe same bill, and I can see 
no 'èlyection to that course oi' procédure." In the case of Swjfi v. Jenhs, 
29 F«d. Rep. 642, Judge Coxe entertained a bill filed for both causes 
of action'. It has beeh held that, where the bill is filed solely for relief 
under section 4918, the only questions at issue are those of interférence 
and priority as between two patentées^ and that the défendant cannot 
set up as a défense the invalidity of the plaintiff's patent: for other rea- 
soaîs. The décisions aie referred to in the late case of Electrical Accumu- 
lator Co. V. Bruah Electnc Go., 44 Fed. Rep. 602, where Judge Brown, 
citing the several cases^on the subject, says that the.statute has for its 
sole object the détermination of the question of interférence and priority; 
but he intimâtes that, had the bill been also a bill for an infringement 
as well as for an interférence, every question which might properly be 
put in issue in an ordinarysuit for infringement might be raised. That 
thèse are the only questions that are material and relevant when the 
bill is filed solely for relief under section 4918, and that the défendant 
cannot attack the validity of the plaintiff's patent upon other grounds, is 
ruled in Lockwood v. Clevdand, 20 Fed. Rep. 165; Âmerkan Clay-Bird 
'Go. V. Ligowski Olay-Pigeon Co., 31 Fed. Rep. 466; Pentlarge v. PenÛarge, 
19 Fed. Rep. 817; and Sawyer v. Massey, 25 Fed. Rep. 144; and may be 
regarded as settled. The distinction between the two classes of cases 
would seem to be, however, that in the latter the plaintiff has elected to 
proceed under section 4918 for the single relief atforded by that section, 
and the défendant cannot compel him to litigate àny other issue. In the 
former dass of cases the plaintiff elects to raise the question of infringe- 
ment as well as interférence, and, having raised those issues, both of 
swhich are within the jurisdiction and cognizance of a court of equity, 
■-such a court will entertain a bill, which includes the entire controversy. 
As such has been the ruling and practice in the other courts where the 
■question has arisen, I think it better that theîr,' rulings and practice 
should be followed upon this question, and the demurrer overruled; par- 
ticularly as I bave been able to find no case to the contrary. 

In référence to the suggestion in défendants' brief that "the matter in 
the bill relating to the grounds for afa interférence is incompétent and 
insuflScient," the bill,' in my opiniôn,i;suflBcienti.y states the plaintiff's 
case in that respect. The demwrrer imust therefore be overruled. 
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'Thomas Huston Electric Co. v. Sperry Electric Co. 

(Circuit Court, N. D. Illinois. Novemter 10, 1890.) 

Patents for Intention — Infbingement — Pétition to bb Admitted as Pabtt De 
feît.dant. 

In a suit for the infringement of letters patent, the pétition of à third party to 
be permitted to défend, whioU allèges that petitionar makes and sells certain ma- 
chines wbich lie is informed ànd believes complainantclaims to be an infringement 
of the patent stied on, and that if successful in that case complainant inteuds to sue 
the petitioner for infringement, and that petitioner is advised and believes that 
there is no infringement, but which f ails to avër that petitioner's machines are 
identical with those made by défendant, or to show any privity with the latter, 
wculd, if granted, bave the eflect of rendering the proceeding multifarious by in- 
cluding in onë action différent infringements of one patent by différent persoos 
and différent machines, and must be denied. 

In Eqiiity. 

George P. Barton and Banning, Bannîng & Paysan, for petitioner. 

Offield, Towle d: Linthicum, for complainant. 

Blodgett, J. The Western Electric Company files a pétition in this 
case setting forth that petitioner is an Illinois corporation engaged in the 
business of manufacturing electric lamps and gênerai electric apparatus 
in the city of Chicago, and has a large business and a large amouiit of 
money invested in the samè; that, in due course of its business, petitioner 
makes and sells electric machines with "current regulators," which, as 
he is informed and believes, complainant claims are an infringement of 
its patent, No. 238,315, on which thijS suit is brought, and that peti- 
tioner is informed that, if successful in this case, complainant intends to 
sue petitioner on the use of machines niade by petitioner, on the ground 
that such machines are also an infringement of said patent; that peti- 
tioner has been advised and believes that the machines which it makés 
and sells are not an infringement of complainant's said patent. Where- 
fore petitioner prays that it be made a party défendant to this cause, and 
let in to défend the same, to which prayer complainant objects. It will 
be noticed that petitioner does not state or claim that the machines 
which it makes are identical in structure or mode of opération with thé 
machines made by défendant, nor is any fact stated showing that peti- 
tioner is in privity in any way with the défendant. The most that Can 
be inferred from the matters stated in the pétition is that petitioner bas 
a common interest with défendant in defeating this suit, because if suc- 
cessful in this suit complainant may sue the petitioner. It may be ac- 
cepted as one of the obvious rules of the law that a party who is wronged 
by an invasion of his rights is not bound to bring suit forredress of such 
wTong tmless he elects to do so, and, if he brings such suit, he is not 
obliged to sue ail the Wrcng-doers. Where the invasion of his rights has 
been perpetrated by more than one person, he may elect which of them, 
he will sue. Smith v: Rines, 2 Sum. 338; 2 Hill. Torts, 242. 

But to the direct point in volved in this pétition. Certainly a person 
whom the complainant has not elected to sue cannot intrude himself into 
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a suit brought against another, unless eomplainant could hâve sued Mm 
as one of the original tort-feasors. . B}' tb& showing of this pétition, if 
eomplainant had joined the petitioner as one of the défendants in this 
case, he would thereby,.have made his bill bad for multifariousness, be- 
cause it would bave attempted to include in oue action différent iufringe- 
merits of his patent by différent persons and différent machines. Stpry, 
Eq. PI. § 271 et seq. If petitioner should be made a défendant in this 
case contrary to the expressed wish of ihe eomplainant, it would largely 
increase the costs of the suit for the eomplainant, as it would expand 
the scope of the case beyoud the infïingement alleged against the défend- 
ant, into an inquiry as to whether petitioner's machine infringes the 
complainant's patent; and, if both machines should be found to infringe, 
it would involve a separate inquiry as to the damages for whicli each of 
tlie défendants was pafticularly liable, as there would be no pretext that 
the infringement was the joint act of the two défendants, — thus givinga 
range and scope of inquiry which the eomplainant did not intend or 
seek. The resuit of the suit might be practically two separate decrees 
for damages, and two separate injunctions, and two se[)arate exécutions 
for the collection of the damages awarded eomplainant. While the court 
ïjiay in this suit construe the Complainant's patent, and such construc- 
tion may be adhered to in subséquent suits against other persons, that 
would not détermine against petitioner the fact of infringement, which 
would be, after ail, the main question in the subséquent suit, if one 
should be brought against the présent petitioner. To let petitioner into 
this case w'ould, in efifect, he to hold that the eomplainant must join in 
the same suit ail persons who hâve infringed this patent, whether acting 
together or not; thus throwing défendants into relations they had never 
assumed towards each other, as well as compelling eomplainant to give 
to his suit a range of inquiry and judgment far beyond what he intended 
or wished. .The case made by this pétition differs widely from a case 
where a landlord is allowed to come in and delend a suit in ejectment 
against his tenant, and a case where a manufacturer of a machine is al- 
lowed to corne in and défend a suit brought against his agent or cus- 
tomer, on the ground that such machine infringes a patent held by plain- 
tifî or eomplainant. In such cases the landlord or manufacturer is in 
direct priyity with the person sued, and bas a direct interest in the event 
of the suit, while hère the petitioner has only an interest in one of the 
questions involved in the suit, but has no interest in the event, as the 
decree cannot conclude hira, and only afFects him remotely or argument- 
atively. It was stated on argument that the judge of the district, court 
of Minnesota allowed a party to come in as défendant in a suit in that 
district upon grounds similar to those stated in this pétition. No one 
certainly has a higher regard for the learning and uniform accuracy of 
that learned judge than myself, but, as no opinion bas ever been pub- 
lished in th^t case, I must assume that the order was made by reason 
of some spécial featurçs shown in that -case which do not appear in this. 
The motion to make petitioner a party is overruled, and the pétition 
dismissed.,: 
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Adee V. J. L. MoTT Iron-Work3. 
{Circuit Court, S. D. New York. April 31, 1891.) 

Patents por Inventions— Ikfriscjement. 

Letters patent No. 6,739, granted November 16, 1875, to James Foley, for an im- 
piQvemPnt in waste valves and overflows for basins and baths, which consists in 
briuging up the stand-pipe or outer pipe of the overflow thrôugli' the casing or slab 
coHtigQous to the basin or batb-tub, and securely attaching it, preferably by a screw 
connection, to a removable cap resting upon the outside of the casing or slab, are 
not infringed by the device made under letters patent No. 170,709, to William S. Carr, 
and No. 358,147" to John Demarest, by which the stand-pipe is provided vi'ith a screwr 
flange resting upou the top of the slab, but bas oacap oovering its upper enâ| as in 
tlie prior patent. 

In Equity. 

Arthur v. Briesen, for plaintiff. 

Francis Forbes, for défendant. 

Shipman, j. This is a bill in equity, which is founded upon the al- 
leged infringement of reissued letters patent No. 6,739, dated November 
16, 1875, to James Foley, for an improvement in waste valves and over- 
flow,s for basins and baths. The original patent was dated July 21, 
1874. The validity of this reissue and the patentability of the inven- 
tion were adjudicated in the suit of Adee v. Peck, which was tried by 
Judge VVallace. His opinion describes the invention so far as was 
necessary in a cause in which infringement was adraitted, and obviâtes 
the necessity of au extended description hère. Adee v. Peck, 42 Fed. 
Rep. 497. The vital question in this case is that of infringement. 
The patentée said in the spécification of the reissue that before his in- 
vention "valves had beeu made with a tubular stem, which formed an 
overflow for the water when the level of the saine rises above the upper 
end of the tubular stem. In some instances this tube and valve hâve 
been introduced in the bath itself, and in other instances in a fixed tube 
at the side of the bath or basin. When employed in the fixed tube ad- 
jacent to the basin it is diûficult to remove the valve and its tubular 
stem , because the slab of marble or wood usually covers the end of the sta- 
tionary screw, and there is a hole through the same for a rod that opér- 
âtes the valve and tubular stem. In conséquence of the diffieulty of re- 
moving the tube and valve for cleaning, this waste valve and overflow 
are objectionable, and but little used. My invention relates to an im- 
provement that is made for allowing the valve and overflow to be easily 
removed. , For this purpose the valve and its tubular stem is contimied 
up through the marble or wooden slab or table cpntiguous to the basin 
or bath, and provided with a removable cap, throiigh which the stem to 
the handle passes." The standing tube passes through the slab, and is 
furnished with a removable cap, preferably screwed tq the tube. A rod, 
with a handle at the upper end, passes through this cap, its lower end 
being connected by a bail with the tubular stem, which forms the over- 
flow pipe, within the standing tube. When the rod is raised and par- 
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tially revolved, it suspends the tubular stem and valve. The daim is 
as foUows: ! 

"The stand-pipe, /, of the bath or basin overflow, passing through the slab 
or table, b, and reCeiving at its upper end the removable cap, l, in combina- 
tion with the overflow pipe, o, valve, r, and means for suspending the valve 
and overflow pipe from the cap, subslantially as set forth." 

It thus appears from the spécification, and it is also stated by Judge 
Wallace, that the improvement réally made by Foley consisted "in 
bringing up the stand-pipe or outer pipe of the overflow through the 
casing or slab contiguous to the basin or bath-tub, and securejy attach- 
ing it, preferably by a screw connection, to a removable cap, resting 
upon the outside of the casing or slab." Fastening a removable cap to 
the upper end of the stand-pipe upon the outside of the casing for the 
purpose of readily exposing the pipe and conveniently removing the 
valve-stem and its parts for cleaning or repairs waS the important part 
of the improvement. If the defendant's device, which is made under 
ietters,, patent No. 170,709, to William. S. Carr, and No. 358,147, to 
John Demarest, assigner to the défendant, does not hâve the cap of the 
patent, there is no infringement. In this device the tubular valve-stem, 
which is thè overflow pipe, extends up to the handle by which it is lifted. 
The stand-pipe does not hâve a cap which covers itS uppèr end, but its 
inouth àbove the slab iâ provided with a screw fiange, which rests upon 
the tdjp' bf the slab. A nut around the stand-pipe clamps the under side 
bf thé slab. The contention between' the parties is whether this fiange 
is thé cap of the Foley patent. It rests upon the outside of the slab, is 
removable, and helps to feuppoirt -the stand-pipe to the slab, and i» 
deemed by the complaihaht to be directly within the terms of the pat- 
ent, and to be the patented improvement, The complainant insists that 
it is immatèrikl whether it does or does not entirely cover the upper end 
of the pipe. In the Foley patent the rod which lifts the stem and valve 
passes through the contràcted top of thé cap of the stand-pipe, and the stem 
of thé overflow pipe is giiided centrally by the cap . The valve-stem cannot 
bé liftéd oiit 'ùntil the Cap is removéd. In the defendant's device the so- 
càlied cap'îs sitliply a fiange around an open mou th. The upper part of the 
overflow. pipe is enlarged, so that it loosely ftHs the stand-pipe, and is 
lifted irjimediatel}' out of it for the purpose of cleaning, without disturb- 
ing any other part. The upper end of the stand-pipe is not covered or 
capped'in any proper sensé. The différence is not merely in the size of 
the holes in the respective caps, but is a différence in the principle of 
construction bf the two waste-valvés. In the Foley valve the valve-stem 
is intentionàlly coMned w;ithih thé' cap, which must be removed vvhen 
the valvé-stémistobé lifted out, while in the defendant's device the 
stand-pipé iâ ihteptioiiàïl'y' made with an open moUth, So that the valve- 
steni'can be instâhtly, reinovedi Theire is no infringement, and the bill 
ôhouid bô distnissed. 
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Brpsh Electric Cq. ■». New American Electrical Arc Light Co.. 

(Circuit Court, s. X». jyew ForTc. Àpril 14, 1891.) 

Patents pok Iiiventions— Eleotbic Lampb — Intbinobment, 

Letters patent No, 319,308, issued September 3, 1879, to Charles F. Braah for an 
improvement in electrio lamps, are valid, and cover àll fôrms of mechanism oon- 
Structed to separate two or Acre pairs or sets of carbons dissimultaneously or suc- 
cessively, se that tbe light is established between the njembers of but one pair or 
set at a t}me. FoUowlug BrushEUotrio Co. v. Western -Eîectrtc Light, etc., Co., 43 
Fed. Rep. 583, and Same v. FU WayneEleetrio Co., 44 Ped. Eep. 384. 

In EqUity. 

H. A. Seymour, for plaintiff. 

Hmner A. Nelson, for défendant. 

Shipman, J. This is a bill in equity to restrain the infringement of 
letters patent No. 219,208',' dated September 2, 1879, to Charles F. Brush 
for an improvement in electrio lamps. The défendant tqok no testimony, 
and did not appear at the hearing. The questions in the case seem to 
hâve been previously adjudicated, and to be fully stated in the opinion 
of Judge Gresham in Brush Ekctric Co. v. Ft. Wayne Electric lAght Co., 
40 Fed. Rep. 826 ; of Judge Brown, in Same v. Westeni Electric Light, etc. , 
Co., 43 Fed. Rep. 533; and of Judge Bi.odgett upon a motion for an 
injunction in Same v. Fï. M'ayne Electric Co., 44 Fed. Rep. 284. 

Let there be a decree for the complainant for an injunction and an ac- 
counting. 



The Isaac May. 

(Oisfrtct Court, N. D. New York. Àpril 24, 1891.) 

1. Salvagk — Amount. 

Where a steel propeller, which ig thoroughly equlpped with ail the modem appli- 
ances for extinguishing flres, saves in the day-time, and with little danger to hei- 
self or crew, a barge worth about $4,000, after about five howrs' labor, and then tows 
the barge into çort, without deviating from her course, an allowance of $1,000 for 
salvage is sufficient. 

2. Same-^Appoïihonj*e3jt. , 

In such case the salvage will be divided as foUows : To the owners, $335 ; to the 
master, $90 ; to the flrst mate, $50 ; to the chief engineer, i^ho took an active part 
in the work, $50; to the second mate, $40; to the second engineer, $25; and the bal- 
ance, of $430, equally among the rest of the crew, Iheir services being nearly equal. 

In Admiralty. 

George J. Sicard, for Lehigh Valley Transportation Company and James 
W. Todd, libelants. 

Josiah Cook, for Thomas Wynne, David Gibbs, and others, libelants. 
Benjamin H. Williains, for claimant. 
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CoxE, J. At about half-past 4 on the morning of July 16, 1890, the 
stèel propeller Saranac, owned by the libelant, tbe Lehigh Valley Trans- 
portation Company, discpvereri the steam lumber barge Isaac May on fire, 
at a point on Lake Erie about 100 miles W. S. W. from Buffalo. The May 
was wrapped in flames. Her crew had abandoned her, and she would 
hâve bùrned to the water's edge but for the assistance of the Sarânac. 
The latter was admirably equipped for such work, being provided with 
ail the modem appliances, and, after about five hours' labor, her master 
and crew succeeded in extinguishing the fiâmes. The Saranac was bound 
for Buffalo, and towed the May to that city. On the following day a 
libel for salvage was filed by the owners of the Saranac. Subsequently 
two libels and a pétition were filed on behalf of several members of the 
crew of the Saranac. The libels hâve been Consolidated and tried in one 
action. 

The testimony as to value is conflicting, but the impression left upon 
my mind, after taking everything into considération, is that the property 
saved w^s worth about the sum of $4,000., In view of the fact that the 
salvage service, though promptly and gallantly rendered, took place in 
the day-time, with very little danger to the Saranac or her crew, and that 
in towing the wreck to Buffalo she was not required to deviate from her 
course, it is thought $1,000 will be a libéral allowance for the entire 
service. , , , . 

It seems to be expected that the court will apportion this sum among 
the libelants upon the testimony already taken, without further proceed- 
ings before a commissioner. In my opinion the sum awarded should 
be divided as follows: To the owners, $325; to the master, $90; to the 
first mate, $50; to the chief engineer, who took an active part in extin- 
guishing the flames, $50; to the second mate, $40; and to the second 
engineer, $25. As ail of the crew participated in the salvage, and as 
their services were equally meritorious,' orinèarly so, the remaining sum 
of $420 should be evenly divided among them. The proof submitted 
does not warrant the court in discriminating in favor of a portion of the 
crew as against the rest, although it is apparent that some, at times, oc- 
cupied positions of greater hazard than others. 

It is thought that there is insufficient warrant for the assertion that the 
libelants should be deprived of costs, because the libels were prematufely 
or improperly filed. The libels fiJed by the seamen, however, should 
entitle thern to but one bill of costs. There should be a decree for the 
libelants as above stated. 
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Camprelle V. Balbach. 

(Circuit Court, S. D. New York. March 30, 1891.) 

1. Removal of Causes— CiTizENSHip— Pétition. 

Under the removal act of IbST, (34 St. TJ. S. .553,) which provides that certain 
actions may be removed from the state to the fédéral courts, "by the défendant or 
défendants therein, being non-residents of that state, " a removal oannot be had 
unless the pétition shows on its face that the défendant was a non-resident when 
the action was begun. 
8. Same— Motion to Remand— Afeidavits. 

On motion to remand, defects in the pétition for removal cannot be supplied by 
afildavits. 

At Law. On motion to remand. 
II. F. Lawrence, for plaintiff. 
S. MalletrPrevost, for défendant. 

Lacombe, Circuit Judge. This is a motion to remand. The action 
was begun in the superior court of the city of New York by the service 
of a summons on June 11, 1890. By reason of various motions to make 
the complaint more definite, and for bills of parti culars, and by exten- 
sions, the time to answer the complaint (or rather the amended complaint) 
did not expire until December 5th. The cause was removed into this 
court, December 4, 1890. The record in the state court showed that 
the controversy was one between citizens of différent states, such difïer- 
ence of eitizenship existing when the action was begun; and that the de- 
fendant was a non-resident of the state of New York when the pétition 
for removal was verified, December 4, 1890; but did not show that he 
was such non-resident when the action was begun. The removal act of 
1887 (chapter 373, 24 St. 552) provides that— 

"Any suit of a civil nature [pther than those involving a fédéral question] 
of wliicii tlie circuit courts of the United States are given jurisdiction [includ- 
ing controversies between citizens of différent states,] * * * brougiit in 
any state court, may be removed into tlie circuit courts of the United States 
* * * by the défendant or défendants therein, being non-residents of that 
state." 

The act does not éxprëssly state whether a défendant, in order to be 
entitled to removal, must show non-residence from the beginning of the 
action, or need show only non-residence atthe time of filing the pétition. 
Which construction shall be given to the language used in the act is the 
question presented on this motion. The précise point seems ne ver to 
hâve been decided. In Freeinan v. Butler, 39 Fed. Rep. 1, it was re- 
ferred to, but not disposed of; the pétition in that case not showù>g 
non-residence, even at the time of removal. Inasmuch as the removal 
act of 1887 manifestly shows that it was the purpose of congress to 
restrict the jurisdiction of the circuit courts, (Smith v. Lyon, 133 U. 
S. 319, 10 Sup. et. Rep. 303,) the interprétation apparently most 
in accord with the intention of congress is that which holds that the 
status of parties, so far as the right to removal is concerned, is to be 
v.46F.no.2— 6 
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settled by their condition at the time of thebeginningof tbe action. If, 
when the summons was served, the, state court had jurisdiction, and 
there was no right of removal to the fédéral court because the défendant 
was a résident of the state in the court of which he was sued, it can 
hardly be held that it was the intention of congress toallow such défend- 
ant to escape from the jurisdiction of the state court by changing his 
résidence after the commencement ôf the action. Such an interpréta- 
tion would allow a citizen and résident of the state of New York, sued in 
the courts of his own state by a citizen of another state, to drag his 
litigation into the fédéral courts by merely changing bis résidence, 
abandoning the courts of the state in which he wàs aëitizen, and which 
his adversary, though a citizen of another state, was willing to accept as 
the forum which should pass upon the justice of hisclaim. Itcertainly 
was not the intention of congress to incùmber thé calendar of the fédéral 
courts with such litigation, and, unless the removal act of 1887 is inter- 
preted as the plaintiff contends it should be, such a resuit is possible. 
The record, therefore, which was before the state court, did not on its 
face show that the cause was one removable to the fédéral court. 

The défendant, however, asks leave to file an affidaVit in aid of his 
pétition for removal, alleging that he was a non-resident of this state 
when the action was brought. This, however, he cannot do. The case 
must be determined by the record presented to the state court. Unless 
at ihé time the application for removal was made such record upon its 
face shows that tbe case was a removable one, it is not in law removed 
from the state courts. The jurisdiction of that court remains unaffected, 
and, under the act of congress, the jurisdiction of this court cannot at- 
tach until it becomes the duty of the state court to proceed no further. 
No such duty; of course, arises unless a case is made by the record pre- 
sented to the state court entitling the party to a removal. There is 
no précèdent, which authorizes an amendment to be made in tbe circuit 
court, by <\'hich grounds of jurisdiction may be made to appear, which 
were not presented to the state court on the motion for removal. The 
converse bas been expressly held repeatedly by the suprême court. 
Gameron v. Hodges, 127 Xf. S. 322, 8 Sup. Ct. Rep. 1154; Crehore v. 
Raitway Go., 131 U. S. 240, 9 Sup. Ct. Rep. 692; Jackson v. Allen, 132 
U. S. 34,, 10 Sup. Ct. Rep. .9. The motion to remand is granted. 
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LowEY ». Chicago, B. & Q. R. Co. 
(Circuit Court, D. Nébraska. May 6, 1891.) 

1. Removal ot Causes— FEDERAI Question — Intebstate Commerce Law. 

An action against an Interstate ccmmon carrier hy rail for damages caused by 
unjust discrimination in rates and charges against plaintift as a shipper over its 
road, and in affording other shippers better faoiiities, and for unlawfully demand- 
ing and receiving extoi"tionate rates f rom plaintift, is an action arising under the 
Interstate commerce aot, though not in ejtpress terms based on that act, and, 
though an action would lie for the same cause at ccmmon law, is removable under 
Aot Cong. March 3, 18S7, when the pétition for removal sets up défenses based on 
the interstate commerce act. 

2. Same. 

Thé plaintiff may be content to rost his case on the common-law liability of com- 
mun carriers, but he cannot thereby deprive the défendant, as a carrier of inter- 
state commei-ce, of any défense it bas under the , interstate commerce act. A case 
arises under a law of the United States, whenever that law is the basis of the right 
or privilège, or claim or protection, or défense, of the party, in whole or in part, by 
whom it is set up. It is enongh that there is a fédéral question in the case, whetber 
it is relied on by the plaintiff or the défendant. 
8. Same^Rsview. 

On a motion to romand, the court will not antlcipate the trial of the case by con- 
struing the act of congress and determining the rights of the parties thereunder. 
It cannot eliminate the fédéral question f rom the case by a prémature décision of 
it, and then remand the suit !upon the theory that it no longer involves a fédéral 
question. 

Àt Law. On motion to remand. 

John L. Wrbster, G. M. Lambertson, and John P. Maule, for plaintiff. 

AÎàrquelte, Deweese & Hall, for défendant. 

Cai,dwell, J. This is a suit at law, brought by the plaintiff against 
the défendant as an interstate common carrier by rai.1, upon three sepa- 
rate causes of action., The following is a brief summary of the facts con- 
stituting the causes of action: (1) That the défendant unjustly discrim- 
inated against the plaintiff in respect to rates and charges on shipments 
of grain from points in Nébraska to points in other states, by giving 
other shippers, who madè like shipments under similar circumstances 
and conditions, and from and to the same places and at the same time, 
lower rates and better advàntages, in respect to the number of cars, 
weight, and promptness in dispatch of shipment, than were given to the 
plaintiff. (2) That from 1884 to 1889 the plaintiff shipped over the de- 
fendant's road from Staplehurst and other points in Nébraska, to Chi- 
cago and other cities in the United States, large quantities of wheat and 
other grains, for the carriage of which the défendant "unlawfully. de- 
manded, charged, received, and exacted from the plaintiff a rate that 
was unjust, extortioiiate, and unreasonable." (3) That through the fault 
and négligence of the défendant, and its Connecting lines, agents, and 
employés, ail the grain shipped by the plaintiff was not delivered to the 
consignées. The aggregate amount of damages clainied by the plaintiff 
is $145,000. The suit was brought in the state court, where the défend- 
ant appeared, ànd in apt time filed an answer to the first cause of action, 
.and a pétition to remove the suit into this court, upon the ground that 
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it arises under the act of congress commoiily known as the "Interstate 
Commerce Act." The suit is not, in express terms,.based on that act. 
But the statement of the cause of action follows verj' closely the language 
of the act, and the complaint vvas undoubtedly framed to bring the case 
within its provisions. The first section of the act of March 3, 1887, dé- 
clares — 

"That the circuit courts of the United States shall hâve original cognizance, 
concurrent with the courts of the sevèral states, of ail suits of a civil nature, 
at coramon law or in equity, where the matter in dispute exceeds, exclusive 
of interest and costs, the sum or value of two tliousand dollars, and arising 
under the constitution or lavifs of the United States." 

And section 2 of the act provides — 
"That any suit of a civil nature, at law or in equity, arising under the con- 
stitution or Ihws of the United States, or treaties made, or which shall be 
made, under their authority, of which the circuit courts of the United States 
aregiven original juiisdiction by the preceding section, * * * may be 
removed by the détendant to the ciicuit court of the United States. " 

It will be observed that the first section gives the circuit courts orig- 
inal jurisdiction of ail suits arising under the constitution or laws of the 
United States, and by the provisions of the second section any suit of 
vchich the circuit court is given original jurisdiction by the first section 
may be removed by the défendant to the circuit court. If, then, this is 
a suit arising under a law of the United States, it is removable. That 
it is such a suit cannot be controverted. The Interstate commerce act 
déclares ail charges for transportation of passengers or property "shall be 
reasonable and just, and every unjust and unreasonable charge for such 
service is prohibited and declared to be unlawful." Unjust discrimina- 
tion is "prohibited and declared to be Unlawful;" and the giving of "any 
undue or unreasonable préférence or advantage'' to one shipper or local- 
ity over another is prohibited. The eighth section of the act déclares — 
"That in case any common carrier, subject to the provisions of this act, 
shall do, cause to be done, or permit to be done, any act, matter, or thing in 
this act proliibited ortleclared to be unlawfnl, or shall omit to do any act, 
matter, or thing in this act required to be done, such common carrier shall 
be liable to the person or persons injured thereby for the full amount of dain- 
Hges sustained in conséquence of any such viohition of the provisions of this 
act, togéther with a reasonable counsel or attorney's fee, to be fixed by the 
court in every case of recovery, which attorney's fee shall be taxed and col- 
lected as part of the cOsts in the case." 

The ninth section of the act pro vides — 
"That any person or persons claiming to be daraaged by any common car- 
rier, subject to the provisions of this act, may eitlier liiake complaint to the 
commission, as hereinafter provided for, or may bring suit in his or their ovvn 
behalf for the recovery of the damages for which such common carrier may 
be liable under the provisions of this act, in any district or circuit court of 
the United States of compétent jurisdiction." 

This suit is brought to recover from the défendant damages for acts 
which constitute a violation of the provisions of the interstate conmierce 
act. The suit, therefore, arises under that act, and might bave been 
originally brought in the circuit court. Tliis makes it a removable cause. 
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Notwithstanding the suit arises under a law of the United States, 
it would not be reraovable if the parties were at one as to the applica- 
tion and construction of that act, and the only controversy was over ques- 
tions of fact or of gênerai law. But the parties in the case are not agreed 
on the proper construction of the act. For the purpose of the transferof 
a cause, the pétition for removal performs the office of pleading. The pé- 
tition in this case complies with the rule, and sets out with unusual full- 
ness and particularity the facts aiid the provisions of the Interstate com- 
merce act which are relied upon as eonstituting a défense. ïhe pétition 
for removal, among other things, allèges that the défendant printed and 
posted up, for public inspection, schedules, showing the rates and fares 
and charges for the transportation of passengers and property, which it 
had established, as required by the sixth section of the act, and that the 
rates so established were just and reasonable, and were the rates charged 
the plaintifîand ail others, without any discrimination, and that in a 
suit or proceeding brought by the Lincoln Board of Trade, of which body 
the plaintiff was at the time a member, before the Interstate commerce 
commission, against the défendant, to test the justice and reasonableness 
of the defendant's schedule of rates and charges, that tribunal adjudged 
that they were just and reasonable. Upon thèse facts the défendant claims 
the question whether its schedule rates are reasonable and just is res ju- 
dicata; and that, if that be not so, the act makes the schedule rates law- 
ful until directly attacked and set aside; and, finally that under the act 
the schedule rates ave prima fade just and reasonable, and that whether 
they are so or not is a question arising under the act, and depending 
largely for its correct décision upon the construction of the varions pro- 
visions of the statute. A suit is removable when it clearly appears froai 
the record that its détermination will necessarily involve the construction 
of an act of congress the meaning of which is in dispute between the par- 
ties. Ail this clearh* appears from the record in this case. 

The construction of the act conteuded for by the défendant is not so 
fallacious or absurd as to warrant the court in treating it as an idle or 
false pretense. The court will indulge the presuraption that the pétition 
for removal was filed in good faith, and that the défendant, knowing the 
proverbial uncertainty of the law, is animated by a livel}' hope that its 
construction of the act may prevail. The court will not, on the motion 
tu remand, anticipate the trial of the case, and proceed to eonstrue the 
act of congress, and détermine the rights of the parties thereunder. It 
cannot eliminate the fédéral question from the case by a prématuré dé- 
cision of it, and then remand the suit on the theory that there is no 
longer a fédéral controversy in the case. It is said in argument that 
the suit cannot certainly be said to arise under the act of congress be- 
cause the odmplaint states a good cause of action at the common law. 
It must be conceded that the complaint would be good at common law. 
And it is trué that the provisions of thé Interstate commerce act prohib- 
iting unjust and unreasonable charges and unjust discrimination are 
merely cTeclaratory of the common law. 2 Redf. R. R. 95; Hutch. Carr. 
243, 302; Brown v. Pool, (lowa, 1890,) 46 N. W. Rep. 1069; Sœfiddv. 
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Edilmy Co., 43 Ohio St. 571, 3 N. E. Rep. 907. And the remédies 
afforded by the act of congress for such practices are cumulative, and 
not exclusive of the remédies existiug at cbmmon law. The act dé- 
clares that "nothing in this act contained shall in any way abridge or 
alter the remédies now existing at common law or by statute, but the 
provisions of this act are in addition to such remédies." The law would 
hâve been the same independently of this provision. The rule is that 
when a statnte gives a remedy in the affirmative, (without a négative ex- 
press or implied,) for a matter which was actionable at common law, 
this does not take away the common-law remedy, but the party may 
still sue at common law as well as upon the statute. Potter, Dwar. St. 
275, note 5. It is highly probable that in the progress of the case it 
■wiJl be found that, as to some of the plaintiff's causes of action, the stat- 
ute is in some respects more favorable to the plaintiff than the common 
law. And the learned counsel for the plaintiff enter no disclaimer of 
their intention to avail themselves of thèse statutory advantages on the 
trial of the cause. But if the plaintiff's case was based, in terms, on 
the common law alone, that fact would not affect the question of removal. 
The plaintiff may be content to rest his case on the common-law liability of 
common éarriers, but he cannot thereby deprive the défendant, as a car- 
rier of Interstate commerce, of any défense it bas under the act of con- 
gress, which Covers the ground of the common law, and much more. It 
is enough that there is a fédéral question in the case, whether it is relied on 
by the plaintiff or the défendant. A case arises under a law of the United 
States W'henever that law is the baais of the right or privilège, or claim 
or protection, or défense, of the party, in whole or in part, by whom it 
is set up. 'Tennessee v. Davis, 100 U. S. 257. The motion to remand 
is overruled. - ■ 



Babbott ». Tev^'esbuey. 
(Circuit Court, s. D. New iTork. March 33, 1891.) 

Equitt Jdmsbiotion— Remedt AT Law. 

A suit in equity for discovery and aocounting will not lie upon a oon tract to pay 
complainant commissions on certain sales tlie amounts of whicli are unknowu to- 
the complalnant, sinçe he has a plain, adéquate, and complète remedy at law. 

In Equity., 

Â. Dutchei; for complainant. 

S. S. Perry, for défendant. 

Lacombe, Circuit Judge. This action is brought upon an alleged oral 
agreement by which the défendant agreed to pay the complainant (pro- 
vided complainant would introduce défendant to the person or persons 
■who owned and controUed certain patents) a commission of 5 per cent, 
on the capital stock of any companies défendant might form, or cause to 
be fprmed, for the use of said patents; and, in case of the sale of said 
patents for any territory by défendant, 5 per cent, of the amount of such 
sales. The complainant further allèges that he did introduce défendant 
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lo the.personswho eoptrolled said patents; thaï through Ihem, and by 
nieans of such introduction, défendant purchased and obtained the right 
to use said patents, and in part sold the same, realizing thereforia large 
amount of money, (the précise amount of which is unknown,) and also 
caused to be organized a corporation for the use of said patents, with a 
capital stock of $250,000. The complainant demands his 5 per cent, 
upon thèse sums, and^,.averring that he has asked for an account which 
has been refused, prays for disoovery and for relief. The défendant has 
demurred, and thedemurrer must be sustaïned. The complainant has 
a plain, adéquate, and complète remedy at law, and therefore, under 
section 723; Eev. St. U. S., suit in equity cannot be sustained. Upon 
proof of his contract, and of the sale of the patent and the organization 
of the Company, he can at law recover the full amount of his claim. 
Such proof can be secured without the aid of a court of equity. If the 
défendant is within the hundred-mile limit, he can be subpœnaed as a 
witness, arid required by a duces tecum to produce his books and papers; 
if he is beyond that limit, his testimony may in like manner be taken 
under section 863, Id. Ail the facts within his knowledge may be thus 
proved as fuUy as they could be on an accounting. Moreover, under 
section 724, Id., he may be required to produce books or writings in his 
possession which contain évidence pertinent to the issue. 
Demurrer sustained. 



Hat-Swêat'Manuf'g Co. v. Waeing et al. 

(Circuit Court, S. D. Netv Tcyrk. March 31, 1891.) ■ 

Djsmissal of Bill — Answek Filed. 

A complainant is not entitled as of right to dismiss his biU after the answer is 
filed, settitig up that the license to use a patent upon which the suit is brought is 
fraudulent and void, and showingthat défendant is entitled to a deoree for its can- 
cellation. 

In Equity. 

John R. Bennett, for complainant. 

Wetmore & Jenner, for défendants. 

Lacombe, Circuit Judge. Should the défense set up by the défend- 
ants be lïiade out by the proof, they would be entitled to a decrée not 
simply denying complainant's right to money damages, or aii account- 
ing, but also de'claring the license upon which the suit is brought tb be 
fraudulent and voià, and directing ifs cancellation. The complainant is 
therefore, under the authorities, not entitled as of right to dismiss its 
own bill at this stage of the case. Electrical Accumulator Co. v. Brush 
Mearic Co., 4 4 Fed. Rep. 602; Steven» v. Raihoads, 4 Fed. Rep. 97. 
Nor, under ail the circumstances, should it be allpwed to do so. If com- 
plainant suflfers default, défendants inay take a decree dismissing the 
complaint, declaring the licenlse void, and directing its cancellaticMi; but 
such decree will, of course, show upon its fa<;e that ifciwas entered upon 
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default. Should the complainant be unwilling tô 'suffer default, the 
time to file briefs named in the former order is extended to and includ- 
ÎHg April 6th, and they need notbe printed. 



Ferguson et al. v. Dent et al. 
(Circuit Couru W. V. Tennessee. April 31, 1891.) 

1. COSTS— ATTdSsET's FeBS Oîf DfïPOSITIONS. 

On taxaliouof costs in an equity cause in the fédéral oaurt the feeof 13.50 on eaoh 
déposition taken and admilted in évidence on the hearing before the court i.s taxa- 
ble under section 824, Eev. St., in favor of the party recovering costs; and it is im- 
material before what oflELcer such déposition was taken, whether examiner, master, 
or otherwise. 

3. SaME— PuiNTED ReCOED. 

Where the record is printed in the circuit court, and paid for by a receiver under 
order of the court from funds in his hands, and such printed record is used on ap- 
peal in the suprême court withoUt further expense to the parties, héld, under the 
circnmstances of this case, that the expense of printing the record should be taxed 
in favor of the party recovering costs. 
3. Same — Receivek's Compensation'. 

Where a receiver is appointed at the instance of the plaintiff, and the ultimate dé- 
cision of the .case upon appeal, reversing the decree below, is adverse to him, the 
receiver's Commissions, paid out of the funds in his hands, will not be taxed as costs 
against the plaintiff, his appointment bcing regular and properly made in the case. 
That the plaintilî does not finally succeed in the litigation Is not the oriterion in de- 
termining the propriety, necessity, or legality of a receiver's appointment. 

In Equity. Motion to retax costs. 

T. B. Edgington, for plaintifl's. 

Poston & Foston and furley & Wright, for défendants. 

Hammond, J. , In this equity cause a decree was originally rendered 
for the plaintifl's on their bill and for costs. An appeal was taken, and 
the case was reversed in tbe suprême court, (10 Sup. Ct. Rep. 13,) with 
directions to dismiss the bill and render judgment for çosts against the 
plaintiffs and the surety on their prosecution bonds. The costs claimed 
for défendants are as lollows; 
Clerk's fées, paid by tlie receiver, - 
Marshal's " " " «< " - 

Examiner's •• •< « <> . . . . 

Master's " " " " " on printing record, 

Expense " " " '• " ' " " " 

Keceiver's commission, " " - - 

Docket fee on final hearing, - ?■ - . - 

Dobket " " 98 dépositions, - - 

Costs taxed in thé suprême court, - - - 

Clerk's fées since the appeal, 
Marslial's " " " ■ " - 
Costs paid by défendant oh Waliîer's déposition, 
Costs of transcript in Ue Fergusun, bankrupt, - - ■ , 

Making in ail claimed by défendants, -; - - 

Of which theclerk bas so taxed ail but receiver's fee, 

Leaving as the clerk's taxation, --■- . . $2,453 92 
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To this taxation ihe plaintififs make twô objections and the défendants 
one, as foUows: 

1. A docket fee of $2.50 has been taxed on eacb déposition "taken 
and admitted in évidence," amounting in ail to $245 on the 98 déposi- 
tions on file. Of thèse dépositions, 14 were taken outside this district; 
71 before examiners at Memphis, where the court is held; and the re- 
maining 13 in this city, before officers other than an examiner or mas- 
ter. For the plaintiffs, who are adjudged to pay costs, it is contended 
that thèse fées are not taxable upon dépositions taken within the juris- 
diction of the court before one of its examiners, and this objection goes 
to the above 71 dépositions so taken, but does not apply to the other 27. 
The record in this case shows that as a matter of fact each of the déposi- 
tions so taken before the master or an examiner were by written interroga- 
tories and written answers, just as dépositions are usually taken, and not 
" in narrative form," as insisted in the brief of counsel. The argument 
against the taxation of thèse fées is that the testimony so taken is simply 
the examination of the witness, and not bis déposition, and thaï, there- 
fore, such fee is not taxable, since the statute applies only to "déposi- 
tions." It is as foUows: "For each déposition taken and admitted as 
évidence in a cause, two dollars and fifty cents." Rev. St. § 824. Sec- 
tion 862 of the Revised Statutes provides that "the mode of taking proof 
in causes of equity and of admiralty and maritime jurisdiction shall be 
according to rules now or hereafter prescribed by the suprême court, 
except as herein specially provided." And the sections of the revision 
immediately foliowing prescribe the mode of taking dépositions de bene 
esse "in any civil cause depending in a circuit or district court," (Rev. St. 
§§ 863-865,) and under a dedimuspotestatem, "according to common usage;" 
and in perpetuam rei me^noriam, "according to the usages of chancery," 
(Id. §§ 866-870.) The original suprême court equity rule No. 67 pre- 
scribes how "commissions to take testimony may be taken ont * * * 
upon interrogatoriesfiled by the party taking ont the same. * * * if 
the parties shall so agrée, the testimony may be taken upon oral interrog- 
atories by the parties or their agents without filing any written interrog- 
atories." This rule was amended at the December ter m, 1854, by giv- 
ing the judge of the court authority "to vest in the clerk of said court 
gênerai power to name commissioners to take testimony." Later, at the 
December term of 1861, the rule was further amended by providing that 
"either party may give notice to the other that he desires the évidence 
to be adduced in the case to be taken orally, and thereupon ail the wit- 
nesses to be examined shall be examined before one of the examiners of 
the court; * * * and such examination shall take place in the prés- 
ence of the parties or their agents, by their counsel or solicitors, * * * 
and which shall be conducted as near as may be in the mode now used 
in comraon-law courts. The dépositions taken upon such oral examina- 
tion shall be taken down in writing by the examiner in the form of narra- 
tive, unless he détermines the examination shall be by question and an- 
swer in spécial instances. * * * When the examination of witnesses 
before the examiner is concluded, the original déposition, authenticated 
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by^ihe signature of thé examiner, 'shall b'éfràijsmitted by him to tho 
clei'k of the court. * * * Testimony may be taken on commission 
in thë tisilal way by interrogatories and cross-interrogatories." And,, 
finally, by a still subséquent amendment at the December term, 1869, 
of the suprême court, it was provided that, "where the évidence to be 
adduced in a cause is to be taken orally, * * * the court may, on. 
motion of either party, assign a timewithin which each party shall take 
his évidence." The statutes regulatiiig the taking of the written testimony 
of witnesses nowhere make any distinction between examinations and 
dépositions; nor does thisequity rule 67, as originally promalgated, use 
either word^ but speaks, as does the first amendment to it, of the proof 
simply as "testimony." Its principal amendment, made in 1861, pro- 
vides that "testimony" may be "taken orally," how the "examination" 
shall be conducted, and that the "dépositions taken upon such oral ex- 
amination shall be taken down in writing" in the manner indicated, and 
that at the close of the " examination " the " original déposition " shall be 
filed as provided; while in the last amendment the proof isonly referred 
to as "évidence" in a cause "taken orally." This rule nowhere calls the 
proof taken under its provisions an "examination," and this vvord, as 
used in it, always bas référence to the taking of proof, and never to the 
testimony after it bas been given by.the witness and reduced to writing. 
Equity rules 68 and 69 likewise refersolely to the taking of" testimony" 
in a cause "by déposition" under the statute, while rule 70, governing 
the taking of statutory deposMons de bene esse, provides for the appoint- 
ment of commissioners "to take the examination" upon notice of the 
time and place of taking the "testimony," and such dépositions arecon- 
ceded to be taxable with the attorney 's fee. The gênerai admiralty rules of 
the suprême court prescribe a référence to commissioners, who are granted 
ail the powers "usuaUy given to or exercised by masters in chancery in 
référence to them," (Sup. Ct. Admiralty Rule 44',) and. provides further 
for the taking of new proof on appeal "by déposition" before a commis- 
sioner or other ofKcer "authorized to take dépositions" under the statute 
"upon an oral examination tind cross-exaniination," unless the court 
"upon motion allow a commission to issue to take such déposition upon 
written interrogatories and cross-intert-ogatories," prescribing particularly 
the mode to be pursued "when such déposition shall be taken by oral 
examination." Admiralty Rules 49, 60, 52. In the rules of our circuit 
court (Ed. 1864) the written testimonj' of witnesses in cases at law and 
in equity is spoken of only as "dépositions." Rules 13, 14. Therefore, 
upon a careful ins[)ection of ail thèse rules, as well as of the statutes, 
there does not seem to be any such distinction between dépositions and 
examinations as counsebhere insistS' upon. 

Nor does the word "déposition," as used in this fee statute, (Rev. St. 
§ 824, sxipra,) appear by the décisions of the courts to be confinod in its 
meaning or application by anj' such limitations, or by the weightof au- 
thority, probaoly, restricted by any limitations whatever. In Stimpson 
V. Brooks, 3 Blatchf. 456, -^an equity case, decid«d by Judge Betts in 
1856, and ihe first décision, I think,- under this clause of the statute, 
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— the Word "deposîtîpu" was defined to be "a generic expression, embrac- 
ing ail written évidence verified by oath. * * * A 'déposition' is 
«vidence given by a witness under interrogatories, oral or written, and 
usually written down by an officiai person." In that case it was ruled 
that the docket fee oï $2.50 was not taxable upon ex parte affidavits used 
on a naotion for preliminary injunction. And in The Sallie P. Linder- 
man, 22 Fed. Rep. 557, 558, Judge Nixon, in defining "déposition," 
as used in this statut*;, says: 

"In its strict and apprbpriate sensé it is limited to the written testimony 
of a witness given in the course of a judicial proceeding, either at law or in 
«iauity." 

The only case eited by counsel against the taxation hère is Factory v. 
Corning, 7; Blatchf. 16, and the précise question before the court there 
was whether the fee was taxable upon oral testimony taken before the' 
master "on the accounting" before hini, and evidently after the finalde- 
cree settling the rights of the parties to the cause. Judge Nelson in dis- 
allowing the taxation says the statute "relates to testimony taken out of 
court, under authority which will entitle it to be read as évidence in 
court, and has no relation to oral testimony taken in court or before a 
master. It applies in cases at common law where dépositions are given 
in évidence upon the trial, and in suits in equity where dépositions are 
read at the hearing." The décision obviously was made not so much 
upon any distinction between dépositions taken before one officer, rather 
than another, as upon the idea that the statute confines thèse, as it does 
the other docket fee mentioned in it, to dépositions used "on a trial be- 
fore a jury," or "on a final hearing in equiiy or adrairalty." And other 
cases seem to bave held the sanie doctrine, as will be seen hereafter, 
though the statute as to thèse déposition docket fées contains no such 
limitation as to the time when or purpose for which they are "admitted 
in évidence in a cause," or "in the cause," as originally enacted. 10 St. 
U. S. 161. While in Dedekam v. Vose, 3 Blatchf. 77, it was held that 
upon the trial of an admiralty appeal in the circuit court thèse fées were 
not taxable there upon dépositions read from the district court transcript, 
{in which court they were taxable,) yet, upon dépositions taken for the 
«ircuit court after the appeal, they were taxable under the statute. In 
Jerman v. Stewnrt, 12 Fed. Rep. 271, where dépositions taken in the 
State court were used by agreement in a case at law hère, I held the 
fee taxable because the statute "does not mean that the déposition shall 
be formally taken, and the fées allowed only for sueh as are formally 
taken, but for those that are taken in any way and admitted in évidence. 
The use of the déposition on the trial is what enfitles the attorney to the 
fee." Archer v. Insurance Co., 31 Fed. Rep. 660; Wooster v. Handy, 23 
Fed. Rep. 49, 59, 63. In the admiralty cause of The Sallie P. Linder- 
man, supra, there had been a référence to a commissioner, upon which 
21 dépositions were taken and returned to the court with the commis- 
sioner's report, and "admitted in évidence by the judge in deciding the 
cause." The motion to retax costs was overruled, and the $2.50oneach 
déposition was allowed to proctor for the prevailing party. In Amer- 
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iean, etc., Co'. v.. Sheldon, 28 Fed. Rep. 217, a cause in equity, Judge 
Wheelee, while holding that dépositions taken in one case and used by 
agreement in olhers could be taxed but once, ruled that they were tax- 
able in the case in which they were in fact taken; and in Cahn v. Quny 
Wah Lung, Id. 396, the case was dismissed "without a submission or 
hearing,"and docketfees on the dépositions were disallowed solelyonthe 
ground that they were nof'admitted in évidence." To the sanie effectis 
Cahn V. Monroe, 29 Fed. Rep. 675, where, in a case at law, the court, 
after the jury was sworn, directed a verdict for défendant on theopening 
statement of plaintiff 's attorney, before the introduction of any proof, 
and accordingly disallowed thèse fées. And in Gffrse v. Parker, 36 Fed. 
Rep. 840, such was the ruling of the court on the taxation of costs, be- 
cause the successful party to the suit conducted his own litigation with- 
out the aid of counsel, and could not, therefore, be entitled to attorney's 
docket fées under the statute. 

The question whether thèse attorney's fées can be taxed upon déposi- 
tions unless admitted in évidence "on a trial" at law or "on a final hear- 
ing" in equity and admiralty is not hère presented for adjudication, as 
ail thèse dépositions were used in proof at the hearing, and taken foi 
that purpose, there being no référence or collatéral proceedings in the 
cause in which or for which any of this testimony was taken. The fol- 
lowing cases, in which such fées were disallowed upon that ground, do 
not, therefore, applj' hère: Strauss v. Meyer, 22 Fed. Rep. 467, where 
the dépositions were used in part upon motion for preliminary injunc- 
tion, and in part taken and used on référence to the master to ascertain 
damages; SpiU v. Celluloïd Manufg Co., 28 Fed. Rep. 870, where certain 
dépositions were taken to be used upon such référence, and others in a col- 
latéral proceeding in the cause for contempt of court; Dalzell v. The 
Daniel Kaine, 31 Fed. Rep. 747, where the testimony was taken before a 
commissioner appointed to make distribution of a fund in admiralty; 
Central Trmt Co. v. Wabash, etc., R. Co., 32 Fed. Rep. 684, and Missouri 
Pac. E. Co. V. Texas, etc., R. Co., 38 Fed. Rep. 776, 776, where, in suits 
for the foreclosure of a raiiroad mortgage, intervenors for damages caused 
by the receiver made proof by dépositions taken and used before the 
master upon a référence to him. In Tuck v. Olds, 29 Fed. Rep. 883, 
such fées were disallowed by Judge Severens in an equity case; but the 
report does not show whether the dépositions were taken to be used on 
the "final hearing" or otherwise in the cause. The court, in the opinion, 
says: 

"It is probable that the statutory provision was intended to provide for com- 
pensation In cases where dépositions are tal<en bene esse, and in such other 
cases, not withln tlje:sc0pe of the ordinary method of taking testimony in 
cases pending in the fédéral courts, as inay arise." 

But this décision was expressly overruled in Tngham v. Pierce, 37 Fed. 
Rep. 647, by an oral opinion of Judge Jackson, concurred in by Judge 
Severens, beoause the practice under a long-established iîiterprelation 
of the statute throughout this circuit has been to allow such fées; the 28 
dépositions in that case having been taken before notariés public under 
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a stipulation "that tbey should be treated as of the same force and effect 
as if taken under the sixty-seventh rule, before regularly appointed 
speckl examiners." In Jerman v. Stewart, 12 Eed. Rep. 271, 278, cited 
svpra, this court held such fées taxable on dépositions used on the trial, 
though taken elsewhere, because "this fee is not a part of the cost of tak- 
ing the déposition, but, like the docket fee, is an allowance to the attor- 
ney as i taxable costs for his professional services in the case." And, 
now, again, upon this review of ail the cases I hâve been able to find 
construing this provision of the statute, I still adhère to my opinion in 
Jerman v. Stewart, and cannot agrée with any dicta in the other cases 
cited tending to establish the principle that the mode or mannér of tak- 
ing the déposition, or the officer before whom it is taken, is to be treated 
as a criterion in determining the allowance of the $2.50 fee to the attor- 
ney, when the déposition is in fact admitted in évidence. The statute 
itself contains no limitation or condition. If it be urged that so broad 
a construction would allow the fées on dépositions taken to be used on 
références, motions for rehearing, or other proceedings in a cause than the 
final hearing, it is sufHcient to say that that question will be further ex- 
amined when presented hère for adjudication. The practice in this dis- 
trict, however, I may add, bas always been to tax such fées upon ail dép- 
ositions in any way used in the case. The testimony hère isall written, 
not in narrative, but by question and answer, counsel in every instance 
propounding the interrogatories to the witness through the ofScer in 
the usual way. The testimony of each witness is upon its face called 
a "déposition;" and the orders appointing the examiners empowered 
one of them "to take dépositions and proofs in the cause," and the other 
"to take the testimony of the witnesses," under the sixty-seventh rule 
in equity. The motion to retax or disallow thèse fées is therel'ore de- 
nied. 

2. At the hearing of this cause before the late Mr. Justice Mathews 
and Judge Hammond the following decree was made by the court: 

"On good cause shown * • * the masterin chancery is hereby ordered 
and directed to hâve the record in this cause printed, consisting of the plead- 
ings and proof in the cause. He will observe and follow the form and method 
of printiug the records in cases of appeals or writs of error to the suprême 
court o( the United States, so that copies of the printed record can be used In 
case of appeal in the cause. It is further ordeied, adjudged, and dectied that 
W. A. Wheatly pay the costs of said printing eut of any funds in his hands 
as receiver, or hereafter to corne into his hands as such. Said master in chan- 
cery will cause as many as forty copies of said record to be printed, to be <^Js- 
tributed under the direction of the court. * * * It is further ordered 
that therûaster prépare and print with the record an index of it." 

Under this order 40 copies of tire record were printed and indexed, 
making a volume of 836 pages in the exact style of type, paper, size, 
etc., as the records on appeal are printed in the suprême court, and the 
expense of the printing, paper, and binding, $829.62, with the master's 
fee, allowed in the case, $500, in ail $1,329.62, was paid by the receiver, 
and bas been taxed by the clerk as costs against plaintiffs, to which 
thëy object by this motion. After this a decree was rendered in this 
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court for complainants', and défendants to'ok the case by appèal to the 
BUprëme court. Of the 40 pricted copies 15 were distributed among 
counsel and the.judges of this court, and 25 copies were reserved, to be 
seiit to the clerk ofthe suprerae.court with theappeal, Iheprinted record 
itself being certified, together with a transcript of the subséquent proceed- 
ings in the cause. The master's.feè hère oolj' amounted to about two- 
thirds of what the clerk of the suprême court would hâve received for 
his services in having the mariuscript record printed at Washington, and 
the printing i^as done hère at about four-fifths of what it would hâve 
cost therei By au order made in the suprême court, {Dent y..Ferguêon, 
131 U. S. 397, 401, 9 Sup. Ct. Rep. 791 ,) thèse printed copies were used 
therewithout further èxpense. No fées were paid the clerk hère for 
«opying this portion of the record in the transcript for the suprême 
court. The actual savirig, therefore, in the proper costs of this appeal 
by the printing of this record hère was about the sum of $1,300; that 
is, if the record had not béen so printed, and the défendants had taken 
the case to the suprême court by appeal in the usual way, the necessary 
expense would bave been at least $2,600, instead of $1,329.62, the 
amount pàid by the receiver, and which would bave been recoverable as 
costs against the plaintiffs. 

The statutes prescribe the fee of the clerk for raaking such copy of a 
record, (Rev. St. § 828,) and that, upon appeal, a transcript, etc., "shall 
be transmitted to the suprême court." Rev. St. § 698. RuJe 8 of that 
court requires that "the clerk of the court: to which any writ of error may 
be directed shall niake returu of same by transmitting atrue copy of the 
record and of the asaignment of errors, and of ail the proceedings in the 
case, under his hand and the seal of the court;" and its rule 10 provides 
for the printing of records ou appeal, (25 copies in each case) the fées 
for which are prescribed by rule 24, raade under the authority of anact 
of congress approved March 3, 1883. Rule 24 of the suprême court 
also contains the provision that "in cases of reversai of any judgment or 
decree in this court costs shall be allowed to the plaintif! in error or 
appellant unless otherwise ordered by the court;" and rule 10 further 
provides that "in case of reversai, affirmance, or dismissal, with costs, 
the amount of the cost of printing the record and of the clerk's fee shall 
be taxed against the party against whom costs are given." Section 983 
of the Revised Statutes governing costs in the fédéral courts is as fol- 
io ws: 

"The bill of fées of the clerk, marshal, and attorney, and the amount paid 
printers and witnesses, and lawful fées for exeraplifliations and copies of pa- 
pers necessarily obtained for use on trials, in CHses wliere by Ihw costs are re- 
coverable in favor of ti)e prevaillng party, shall be taxed by a judge or clerk 
of the court, and be included in and lorm a portion of a judgment or decree 
against the losing party. Siich taxed bills shall be filed with the papers in 
the cause." 

The final decree of the suprême court in this case was "that the said 
défendants, Geo. G. Dent et al., recover against the said Isaac A. FergUr 
son et al. $135.15 for their costs herein expended, and bave exécution 
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therefor;" and that the cause be remanded to this court, "with direc- 
tion to dismiss the bill with costs;" the decree hère upon the mandate 
being that défendants reeover from plaintifFs "the eosts of the United 
States suprême court, together with the costs of this court." The original 
decree hère, from whioh the appeal was taken, gave judgment a^ainst 
défendants for "ail the costs of this cause, including the costs which 
plaintiffs hav« already paid or which hâve been or may be paid through 
the receiver herein, or which otherwise hâve accrued in tho case;" and 
this decree further provided that"out of the funds in the hands of the 
receiver the officers of the court, including the examiner, for taking tes- 
timony, and the master, shall be paid their légal fées not already paid 
by the parties themselves; but this shall not include docket and dépo- 
sition fées taxed to counsel for plaintifl's until the other officers are first 
paid, but the same shall afterwards be paid." Thèse latter were not, 
however, paid by the receiver, though counsel for plaintiffs, while the 
case was pending in the suprême court, by pétition tiled hère, asked a 
decree for their payment, which was not granted; but substantially ail 
the other costs up to the date of the appeal were paid by him. While 
it maj- be doubtful if this sum for printing the record would hâve been 
taxable as costs in the event that no appeal had been taken, in the ab- 
sence of any rule of this court authorizing such printing, such as exista 
in other districts in the circuit, {Jordan v. Woollen Co., 3 Cliff. 239; Den- 
nis V. Eddy, 12 Blatchf. 195; Spaulding v. Tucker, 2 Sawy.50,) yet, un- 
der the circunistanees of this case, it is clear it should uow be so taxed. 
The very terms of the order under which the record was printed show 
that it wals the intention of the court that the printed record should be 
used on the appeal in case one was taken. Counsel for plaintiffs insists 
that this order was made "by the consent and approval of ail parties at 
the time;" but in its form it was not a consent decree, and there is no 
agreement whatever in the record pertaining to the inatter, and nothing 
whioh can properly be considered, except the order itself. Besides, had 
the order been one made by consent upon its face, with nothing raore, 
that fact siraply would not affect the rights of the parties on a question 
of taxation of costs, probably. It is also urged that because the re- 
ceiver was directed by the court to pay the expense of printing the rec- 
ord, without anj' réservation as to who should ultiinately bear the bur- 
den of the expenditure, it was an adjudication by the court that the 
amount was to be considered aimply as a part of the receiver's expansés, 
not subsequently taxable as costs in any event. It will be observed that 
the order upon the receiver only embraces "the costs of said printing," 
which might not include the master's fee which the receiver was directed 
by a subséquent order to pay; besides, it was the costs of the printing, 
not cost or expense which is named in the order, if stress is to be placed 
upon the word. But if the mère fact that the court ordered this expense 
to be paid by the receiver was such an adjudication as contended for, 
then the, final decree in the cause, which directed him to pay ail the 
unpaid fées of the court officers, (which, in the aggregate, were substan- 
tially ail the costs accrued in the cause at that time,) was equally an ad- 
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judication that ail those items were to be thus finally settled; and the 
resuit would be that the judgment for costs in this voluminous record 
would be in efFect only for such costs as hâve accrued hère since the ap- 
peal was taken, together with the costs of the suprême court. Of course 
a ruling so emasculating the costs of a case will not be made except upon 
the plainest reasons apparent in the record, and upon well-established 
rules of law. "Where a party is entitled to his costs, but it has not 
been decided who ought ultimately to bear them, payment is often di- 
rected to be made out of a fund in court, or by one of the parties to the 
proceeding, and without préjudice to the question how the same shall 
ultimately be borne. The absence, however, of thèse words or words of 
a like meaning from an order directing payment of costs out of a fund 
in court does not necessarily imply that the court has decided that the 
fund out of which the costs are paid is that which must ultimately bear 
them." 2 Daniell, Ch. Pr. 1409, 1410, 1433. I do not think any 
of thèse orders directing the payment of fées, costs, etc., by the receiver 
were at ail intended to adjudge any question of costs whatever in the 
case, nor that their légal effect is such an adjudication. Questions of 
costs ordinarily do not properly arise before the taxation, and are not 
determined by a court in advance, without allowing parties an oppor- 
tunity to be heard. The reasons urged by plaintiffs to the correctness 
of the clerk's taxation of this item are not, therefore, sufïicient, in my 
judgment, to support their motion to retax or disallow the same, and it 
is accordingly overruled. 

3. At the commencement of this litigation a receiver was appointed 
at the instance of the plaintiffs. His settlement with the court has been 
accepted as correct by the parties as to the compensation retained by 
him and otherwise. From his reports it appears that he has been paid 
for his services as receiver the sum of $2,731.60, being 10 per cent, 
commissions on the gross collections of rent. The défendants claim that 
this amount should be taxed as costs against the plaintiffs, but the clerk 
did not so tax it, and the défendants by their motion ask the allowance 
of this item in their favor. The bill was originally filed to obtain pos- 
session of certain valuable real estate in Memphis, to caneel the muni- 
ments of title in défendants as clouds upon that of plaintiffs, and esLab- 
lish the title therein to themselves. The receiver, in his settlement, has 
paid over to défendants the balance of the funds in his hands. In sup- 
port of défendants' motion counsel cite and rely upon two cases. In 
one — Lockhart v. Gee, 3 Tenu. Ch. 332 — the bill was filed to enibrce a 
vendor's lien, and a receiver was appointed to coUect the rents on the 
land up to the date of its sale, on the appréhension by plaintiff" and the 
court that the proceeds of such sale would not be sufficient to satisfy the 
lien. Under the Tennessee décisions, however, such a vendor has right 
to satisfaction only out of the land, and is never entitled to a receiver to 
coUect rents. Per Coopee, J. : 

"Having no right to a receiver, the complainant is, of course, liable to the 
défendants for ail the conséquences of having had one appointed. The costs 
of the receivership, ineluding the compensation of the receiver, must there- 
fore be paid by the complainant." 
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îhat is, while the plainliff was entitled to recover în the action, he 
was not in law, at any stage of the proceeding, entitled to a receiver 
upon the face of his bill, the appointaient being erroneous of itself, with- 
out référence to the ultimate rights of the parties to the suit, or their dé- 
termination by the court; in other words, the court in that case had no 
jurisdiction to appoint a receiver. The case of French v. Gifford, 30 
lowa, 148, was a suit by certain stockholders of a savings bank against 
its ofScers and directors, and the receiver was appointed at the time the 
bill was filed, motion was promptly made to discharge him, which the 
court below denied, and from that decree alone this appeal was taken, 
leaving the case pending upon ail other questions and upon its merits. 
It was held in the appellate court, both upon principle and under the 
provisions of the lowa Code, that the receiver's appointment was errone- 
ous; that the bill upon its face showed that plaintiffs were not and could 
not be entitled to a receiver; and the action of the court below was re- 
versed. This case is stated because necessary to a proper understand- 
ing of what was reaUy decided in French v. Gifford, 31 lowa, 428, the 
only other authority cited for défendants hère. From a taxation of the 
receiver's costs this second appeal was taken, and it was ruled that of 
his compensation one-third should be paid out of the funds in his hands, 
and the other two-thirds taxed as costs against the plaintiffs in the ac- 
tion. In the décision, and in answer to the argument, supported by au- 
thority ^^hat receivers were invariably paid out of the fund, Millee, J., 
speaking for the court, says: 

"Upon an examination of the cases it will be found that in every case there 
was no question inaiie as to tlie legality or propriety of the appointment of the 
receiver; that in each case the receiver closed up the business, and settled his 
accounts in pursiiance of his appointment. * * * We thinlt it would be 
an uiijust and inéquitable rule if in ail cases the receiver should be entitled to 
his compensation from the fund in his hands, without référence to the legal- 
ity of his appointment." 

Subsequently, in a case whose facts strikingly resemble those of the 
one at bar, like questions again came before that court in Radford v. 
Folsom, 55 lowa, 276, 7 N. W. Rep. 604, in which French v. Gifford, su- 
pra, was urged upon the court. It was an action to quiet title and re- 
cover possession of lands, and a receiver was appointed to collect rents, 
pay taxes, and discharge incumbrances. Plaintiff clairaed title under 
a deed which the court held to be a mortgage, finding a large sum due 
plaintiff, and granting défendants the right to redeem the land upon 
paying same, title to vest in plaintiff in case of failure to so pay. The 
receiver, as hère, made settlement with the court, paying balance in his 
hands over to défendants. The opinion holding the appointment of the 
receiver proper uses this language; 

"The mère faetfjthat the court found, and so decreed, tfant the plaintiff and 
défendants sustained the rt^lations of mortgagee and mortgiigors, does not de- 
manda différent conclusion. * * * ïhe receiver was duly appointed in 
the exercise of the lawful jurisdiction of the court," and "discharged the du- 
ties presented. until the case was flnally decided, and the rights of the parties 
settled, and an order made disposingof the balance of thefunds in the receiv- 
v.46F.no.2 — 7 
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ér'shands. * * * Tt is believed that the authorities uniformiyhold tliat 
when no question is Hiade as to the legality and propriety of the appointment 
of the receiver; and hehas closedup the business in pursuance of liis appoint- 
ment, his compensation sliould be paid from tlie funds in liis hands." 

In Beckwith v. Carroll, 66 Alk. 12, (cited for plaintiffs,) the receiver 
was àppointed to gather and dispose of crops from ]and leased to part- 
ners, (the original parties plaintiff and défendant in the cause,) and the 
owner of the land by pétition subsèquently becanie a complainant. The 
fund was insufficient to pay the rent; but llie receiver's conipensation 
was ordered to be paid out of i't, and the land-owner appealed. Held 
no errqr, Manning, J,, in the opinion of the court, saying: 

"Wlien it becomes the duty of a court of equity to take property under its 
own cliaige throiigh'a receiver, the property becomes chargeàble with the nec- 
essary expense incurred in taking eare of and saving it, including the àllow- 
ance to the receiver for his services." 

Such is unquestionably the well-settled law, and a citation of author- 
ity in support of it would séem to be needless. No case to the contrary 
bas been cited by counsel, nor any in support of their position, except 
those heretofore noticed; and it is believed that not one décision can be 
found holding that the proper expenses of a receiver or. his compensa- 
tion shall be taxed as costs against tne losing party where his appoint- 
ment was proper and légal, and made by a court in the exercise of its 
t'ndbubted jurisdiction, and where the fund in his hands is sufficient 
to pay same. Nor doçs the legality or propriety of his appointment dé- 
pend at àll upon the evént of the suit; because.it is .ultiraately deter- 
mined that plaintiff' in, an action is not entitled to recover or tO the re- 
lief he seeks, non constat that the action of the court or the conduct of 
the parties in the appointment of a receiver bas been irregular, im- 
proper, erroneous, or unnecessary. But, under the circumstances of this 
case, the défendants ought not, in any event, to be held entitled to the 
relief they seesk by this motion, and a proper and sound exercise of the 
discrétion inhérent in a: court of equity over the matter of costs shoi.ld 
not aid them. The property in dispute at the institution of this suit 
was overburdened with back taxes in the sum of nearly $7,000 due the 
city, county, apd state. Suits for the sale of much of it for such taxes 
were pending in the state courts. Its sanitary condition was extremely 
bad, and proceedings for the condemnation of portions of it were on that 
accountthreatened, and, perhaps, in some instances already comraenced; 
and there was great danger of the property being wholly lost to whom- 
ever it should be eventually adjudged to belong, unless taken in charge 
of and protected.and preserved by the court. The services of the re- 
ceiver bave been in the highest degree satisfactory to the court and the 
parties. He bas kept the property intact, put it in as good sanitary con- 
dition as. was possible, kept it insured and repaired, paid oflf or dis- 
charged alL the past due and current taxes, and paid most of the costs 
of this expensive litigation, besides paying the défendants (including 
amounts to their counsel) some $6,000 or more; and upon the argxmient 
it was stated at the bar that this receiver is now in possession of the 
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property, as the agent of défendants, under the same rate of compensa- 
tion, allowed him as receiver. The motion of défendants is therefore 
denied, and the taxation of the clerk is in a]l respects affirmed. 

The reasoning upon which the foregoing conclusions bave been reached 
render it unnecessary to consider the question discussed at the hearing, 
whether the provisions of section 983, Rev. St., quoted heretoforein 
this opinion, are an inflexible limitation upon the fédéral equity courts 
in the matter of cost taxation. Trustées v. Greenough, 105 U. S. 527; 
Banking Co. v. Petius, 113 U. S. 116, 5 Sup. Ct. Rep. 387; Lottery Co._ 
V. CZarfc, 16 Fed. Rep. 20; Goyw. Ferkins, 13 Fed. Rep. 111, and notes; 
Spaulding.v. Tucker, 2, Sawy. 50; Gunther v. Insurance Co., 10 Fed. Rep. 
830. Nor, for the same reason, bas it been deenied material for the pur- 
poses of this case to.discuss the well-recognized distinction of costs "as 
between party and party," and those as between "party and solicitor." 

Jacksom, J., concurs. 



Chapmax ?;. Keindei. et al. 
(Circuit Court, D. Waêhinqton, W. D. March t4,1891.) 

Public Land— Coxtested Esthy— Injunctiox. 

Where the complainant claiins ownership of land by mesne conveyancea from 
one who originally entered it, and to whom the register and receiver of the land- 
oiHce executed a receipt and certiflcate of purchaae, and more thao seven years 
aflerwards the land was entered as a timber clalm, and the register and receiver, 
having perraitted this second application to be iiled, propose to permit a contest, 
and hâve notifled complainant to show cause why the tirst entry should not be can- 
celed, an injunction will not be granted to restrain such contest, in the absence of 
any évidence of an intent to act unf airly or unlavvf uUy. 

In Equity. 

W. S. Beebe, for complainant. 

P. G. Suliivan, Asst. U. S. Atty., and D. J. Crowley, for défendants. 

Hanford, j. The object of this suit is to obtain an injunction to pre- 
vent the défendants Geoghegan and Swetlaiid, who respectively hold the 
offices of register and receiver of the United States district land-office at 
Vancouver, from proceeding in a contest case instituted by the défendant 
Keindel, by which said défendant is endeavoring to secure title from the 
United States to a certain tract of public land, which was, on the 14th 
day of August, 1883, entered and paid for at said land-office, under the 
provisions of the act of congress of June 3, 1878, providing for the sale 
of timber land in certain states and in Washington Territory . The pkin- 
tiff claims to bave acquired ownership of said land in good faith, by vir- 
tue of certain mesne conveyances, from one Flynn, who originally entered 
the sanie at said land-office, and to whom the register aitd receiver exe- 
cuted and delivered a receipt and certiflcate of purchase. In October, 
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1890, the défendant Keindel inade application at said land-office to pur- 
chase the same tract as tiraber land under the same' act of cbngrôss. 
Notwithstanding the prior entry by Flynn, the register and receiver al- 
lowed this second app]iça,tion to be filed, and propose to permit Kein- 
del to come in, more than seven years after allowing the first entry, and 
institute a contest; and hâve appointed March 16, 1891, as the day for 
hearing said contest and taking testimony to ascertain whether there are 
any grounds for canceling the first entry, and hâve notified the plaintiff 
to that effect, requiring him to appear at that time with his witnesses at 
the land-office at Vancouver to show cause why said entry should not be 
canceled; and the bill allèges that they threaten and intend to proceed 
with such contest, and to cancel said entry on the records of said land- 
office. The plaintilf eontends that he will be harassed by said contest 
in the land-ofRce, and will be compelled, in order to défend his rights 
in the premises, to sufïer a loss of time, and incur a large expense; and 
that the register and receiver, after accepting the proofs and the money 
tendered by Flynn, and allowing his entry, and issuing to him a receipt 
and certificate therefor, hâve exhausted ail po ,ver conferred on them by 
law; and that in said contest proceedings they are unwarrantably assum- 
ing to act in an officiai capacity, without authority of law or eolor of right; 
and he eontends that for his protection against the injury about to be 
donc him a court of equity should grant relief by restraining said officers 
from proceeding in such unlawful manner. 

The appeal hère made to the conscience of the court is a strong one. 
I consider the practice of the land department in delaying the issuance 
of patents for years after allowing entries of the public lands, and then 
permitting Etrangers, merely for their own gain, and individual selfish 
purposes, to institute contests for the setting aside of entries once al- 
lowed, as tending rather to invite and encourage the commission of 
frauds and perjuries than as a check to such evils. I am constrained, 
however, to hold that it would be an unwarrantable assumption of power 
for this court to control the action of the officers of the land department 
in the manner requested by the plaintiff. There may be sufficient rea- 
sons for an investigation as to the entry under which the plaintiff claims, 
and the officers of the government to whom is intrusted the administra- 
tion of the laws relating to the sale and disposition of the public lands 
hâve the right to make such investigation, and should be allowed to do 
so without obstructions or hindrances being placed in the way by the 
courts, even if there should be no apparent reason for such investigation. 
A mère investigation is not in itself an interférence with any of the 
plaintiflf's rights. He is not obliged to attend at the time of hearing the 
proofs, nor to produce évidence in his own behalf, nor to incur any ex- 
pense, if hedoes not choose to do so. If by law the register and receiver 
are empowered to détermine any question afï'ecting the validity of the 
entry made by Flynn, certainly the court should not interfère with them 
in the exercise of such power. The court will iiot assume that they 
bave prejudged the case, or that they will act unfairly. If, in the facts 
of the case, there exist any substantial and valid gïounds for canceling 
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the entry, then there as a way by which it may be canceled in accord- 
ance with law and equity. If the officers cannot themselves adjudge 
and finally détermine the niatter, they can cause proper proceedings to 
be instituted, in the proper forum; and, until compelled to do otherwise, 
the court will assume that the plaintifï will not be deprived of any in- 
terest he now bas in the land, otherwise than by a proper and légal 
method. The fact that the ofEicers hâve given notice of their intended 
investigation precludes the idea of any intention on their part to act in 
an unfair or unlawful manner, and the présent application for a restrain- 
ing order is at least prématuré. If, after an investigation, Ihe officers 
should attempt to place obstacles in the plaintiff's way, to prevent him 
from perfecting his title to the land, byallowinganotherpartyto enter it, 
and so acquire a colorable right to the land, and a standing to harass and 
annoy plaintiff by litigation, then a question may arise which at this stage 
of the proceedings cannot with propriety be passed upon. The question 
whether officers of the land department can in any case lawfuUy cancel 
an entry, once allowed, is very serions and important, and it bas been 
ably argued by counsel in this case. The same question is involved in 
other cases which bave been argued before me, and are now under ad- 
visement, in which its décision is necessary to the détermination of the 
rights of the parties. It is not necessary, however, for me to pass upon 
the question now, as I must, in any event, for the reasons already stated, 
refuse to grant the plaintiff's présent application for a resiraining order. 
Let an order be entered accordingly, but with leave to renew the appli- 
cation upon a Ëuppleraental bill or further showing, if there shall be 
cause for doing so. 



American Loan & Trust Co. v. East & West R. Co. of Alabama et 
al, (Jersey City Iron Co., Intervenor.) 

(Circuit Court, N. D. Alabama, S. D. April 30, 1891.) 

Kailboad Moetgage — Pokeci-osure— Pkiokities— Suppi.y Liens. 

A (iebt created for materialsfor original construction of a portion of a railroad 
more than six months before the appointment of a receiver in proceedings for the 
foreclosure of a mortgage is not vvithin the rule authorizing the court to provide 
f or arrears due for operating expenses of the road out of the net income of the 
property, and in the absence of a showingthat there had been adiversion of current 
funds or income which should hâve been applied to the payment of the daim for 
such materials, will not be given a priority over the rights of the mortgage cred- 
itors. 

In Equity. On report of master. 
Webh & Tillman, for intervenor. 
R. L. Foivler, for complainants. 
A. T. London, for receiver. 
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Pardee, J. The Jersey Gity Irori Company filed an intervention in 
this case, alleging that the défendant railroad company was indebted to 
it for certain frogs and switches furnished prier to the original appoint- 
ment of a receivèr, and usèd in the construction of the railroad be- 
tween Broken Arrow and Pell City. Intervenor claimed to be entitled 
to be paid as a preferred créditer out of any funds which might come 
into the handsiof the receivèr of the said corporation. The relief asked 
was for a référence to a master, and, upon the coming in of his report, 
for an order :upon the receivèr to pay said claim out of the first of any 
raoneys which may corne to his hands as such receivèr. The pétition of 
•intervention was referred to the spécial master " to take évidence: and 
report the façts, and, if the claim of the said petitioner shall be found 
under the évidence to be a valid claim agaiust the East & West Railroad 
Company of Alabama, then to what extent the same is a lien upon the 
property in the possession of the court or upon the earnings thereof." 
After hearing parties and oblaining the évidence the spécial master filed 
a report, giving a full considération of the entire case, considqring it 
in ail its aspects, to the effeet "that the claim of the Jersey City Iron 
Company for $396.00 is valid against the East & West Railroad Com- 
pany of Alabama, with interest from September 6, 1887, at eight per 
cent., and should be paid to the intervenor out of any surplus that 
may remain after paying the preferred debts of said railroad company; 
but that the intervenor has ho lien, either by contract, law, or order of 
the court, on the earnings of the said railroad company in the hands of 
the receivèr, or on the property of said company, or upon any funds 
that may arise from the sale thereof." This report was filed August 5, 
1890. No exceptions appear to bave been tiled to the said report. 
Thereafter, on the 27 th September following, counsel for the intervenor, 
for the receivèr, and for the complainant filed a consent to the efl'ect 
that the claim and pétition of the Jersey City Iron Company may be 
submitted upon the report of the spécial master for décision of the court, 
stipulating that each of the counsel may submit in référence thereto 
briefs thereon. From this statement of the case it will be seen that the 
cause is submitted to the court upon the report of the spécial master, with- 
out any exceptions of any kind being made thereto. Unless the court is 
called upon to pass upon a case without any pleadings, it would seem that 
there is nothing to be donc saveto enter an order homologating the mas- 
ter's report as one which is satislàctory to ail parties in the case. I 
find, however, in the briefs filed a contention which, I suppose, is in- 
tended to be submitted to the court. Counsel for intervenor contends 
that on the admitted facts of the case, particularly upon the admission 
that the frogs and switches sued for were not only used in the construc- 
tion of the road, but were necessary for such construction, and without 
them the said extension could not bave been completed or made fit for 
use, intervenor is entitled to be paid for thèse frogs and switches by the 
receivèr out of the net income and earnings of the road. By "the net 
income," it is expressly stated, is intended to be meant ail over and 
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above operating expenses. There is nothing in the report of the raastér 
or in any évidence submitted to the court which shows that there is 
any net inconie arising from the opération of the property over and 
above operating expenses. It is a i'act, however, well known to the 
court, that ail the net inconie over and above operating expenses is 
prima fade subject to the lien of eomplainant's mortgage, and hâs been 
particularly pledged by the court, with the eomplainant's- consent, for 
the payment of receiver's certificates, which hâve been issued in largw 
amounts in this case. Counsel for intervenor seems to rely mainly upoii 
the case of Fosdick v. Schall, 99 U. S. 235, and the line of cases there- 
after following, as holding that "debts contracted by a railroad corpora- 
tion as a necessary part of the operating expenses, or for labor and sup- 
plies, or for necessary equipments or improvements of the mortgaged 
property, are privileged debts, entitled to be paid out of the current in- 
conie if a mortgage trustée takes possession, or if a receiver is appointed 
in a ibreclosure suit." In Haie v. Frost, Id. 389, it is held that the net 
earnings of the railroad while in possession of the court and operated by 
its receiver are not necessarily and exclusively the property of the mort- 
gagees, but are subjeot to the disposai of the chancellor in payment of 
claims which hâve superior equities, if such shall be found to exist. 
The court, in applying this rule in that case, only allowed for the pay- 
ment of supplies to the machinery department, furnished before the ap- 
pointment of a receiver, and rejected that part of the account which was 
for material for construction purposes, as not based on any spécial equity . 
MiUenherger v. Raûway Co., 106 U. S. 287, 1 Sup. Ct. Rep. 140, décides: 
"Aeourthas the power to create claims through a receiver in a suit for 
the foreclosure of a railroad mortgage whicli sliall tafce precedence of the 
lien of the mortgage. It may, Iherefore, provide that the receiver shall pay 
the arrears due for operating expenses for a period in the past not exceed- 
ing ninety days, aiid pay indebtedness not exceeding $10,000, to other Connect- 
ing lines for raaterials and repairs and for ticket and treight balances, a part 
of which had been incuned more than ninety days before the order appoint- 
ing him was mnde, and purchase rolling stock, and buikl six miles of road 
and a bridgé, part of the main line ot the road, and making such expenditures 
a lien prior to the lien of the raortgages." 

But it must be noticed that the original construction dealt with was 
subséquent to the receivership. In Trust Co. v. Souther, 107 U. S. 591, 
2 Sup. Ct. Eep. 295, the court, so far as it allowed for the payment of 
permanent improvements and original construction, dealt entirely with 
debts contracted by the receiver and during the receivership unuer the 
authority of the court. Unimi Trust Co. v. Illinois, etc., Ry. Co., 117 U. 
S. 462, 6 Sup. Ct. Rep. 809, is to the same effect. The case of Burnham 
v. Bowen, 111 U. S. 776, 4 Sup. Ct. Rep. 675, was a case in which the 
court was dealing with diversion of income for the improvement of the 
property by the trustées in possession, or by a receiver, and holds in 
such cases that the debts for operating expenses should be paid, if nec- 
essary, out of the corpus of the property; and in that case the court was 
careful to déclare thaf'neither in Fosdick v. Schnli, or Huidekoper v. Loco- 
motive Works, 99 U. S. 258, did they décide that the income of a rail- 
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road in the hands of a receiver for the beneBt of mortgage creditors who 
had a lien under their mortgage can be taken away from them and used 
to pay the gênerai creditors of tlie railroad." Finally, in tiie case of 
Wood V. D&posit Oo., 128 U. S. 421, 9 Sup. Ct. Rep. 131, the suprême 
court expressly déclares that "the doctrine of Fosdick v. SchaU, is appli- 
cable whoUy to debts incurred for operating expenses, and does not ap- 
ply where itis a question of original construction; and, further, that it 
only applies where there is a diversion of the income of a going concern 
from the parties to which that income is equitably and primarily devoted." 
It does not appear from the record in this case, nor otherwise, that prior 
to the receivership there was any diversion of current earnings or funds 
which should hâve been applied to the payment of intervenor's claim , to 
the payment of interest on the bonded debt, or any diversion whatever 
of any earnings of the property which should hâve been applied to the 
payment of intervenor's claim. The debt is conceded to be one for orig- 
inal construction. The intervenor can take nothing under the doctrine 
of Fosdick V, Schall. In the order appointing a receiver in the main 
case no réservation whatever was made for any creditors of the railroad 
Company, except for wages and running expenses incurred by said 
Company in operating said railroad within three months next preceding 
the date of the order. It is probable that, following the case of Haie 
V. Frost, supra, the court could now order application of net income to 
payment of intervenor's claim if the court could now find tliat in equity 
such claim was superior to claims of complaiuants and others. In 
the case of Easton v. Railway Co., 38 Fed. Rep. 12, which was a case 
where it was sought to charge the income arising during a foreclosure 
suit, and while the property was operated by a receiver, with the pay- 
ment of a liability incurred by the railway company prior to the receiv- 
ership on a contract for the carriage of goods, the circuit judge now pre- 
siding, in discussing the case, said: "In ail the cases that I liave exam- 
ined, where debts arising before the receivership hâve been allowed as 
prior in equity to the daim of the bondholder on the earnings of the re- 
ceivership, the underlying principle is that the debt when incurred op- 
erated in a direct way to the advantage of the mortgage holders;" and, 
citing this, counsel for intervenor bas laid great stress on the admitted 
fact that the frogs and switches furnished by intervenor were not only 
used in the construction of the railroad, but were necessary for such con- 
struction, claiming thus a clear case where the debt incurred operated in 
a direct way to the advantage of the mortgage holders. In the dictum 
quoted the judge could not hâve intended to déclare as a rule that ail 
debts incurred by a railroad company prior to foreclosure of mortgage 
bonds, which operated in a direct way to the advantage of the mortgage 
holders, should be allowed as prior in equity to the claim of such mort- 
gage holders on the earnings of the railroad during the receivership. 
Such a rule would be too broad to be sustained by the adjudged cases. 
It would practically give an équitable lien for ail debts incurred in the 
construction of railroads, for in every case it would be easy to show that 
the debt operated in a direct way to the benefit of the mortgaged prop- 
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erty, and therefore to tlie benefit of the mortgage holders. The gener- 
ally recognized rule is that original construction creditors hâve no supe- 
rior equity, and there is no reason why an exception should be made in 
favor of intervenor who sold material for gênerai construction relying on 
the crédit of the railroad company, and this more than six months prior 
to an}' receivership. On the case as submitted no other decree can be 
entered than one approving and confirming the master's report, declaring 
that the Jersey City Iron Company is entitled to be paid $396, with in- 
terest froin September 6, 1887, at 8 per cent., out of any surplus that 
may remain aiter paying the preferred debts of the railroad company; 
declaring further that the intervenor has no lien on the earnings of said 
railroad company in the hands of the receiver, or on the property of said 
company, or on any fund that may arise frora the sale thereof. 



Akdebson V. Mackat. 
{Circuit Court, S. D. New York. April 27, 1891.) 

DiSCOVERT— PRACTICE— EXAMINATION OF PLAINTIFF. 

A plaintiff may, in an action at law in a fédéral court, obtain an order for the 
examination of the défendant, to enable the plaintiff to frame his complaint, 
where such an order is provided for by the state Code of Procédure. 

At Law. 

Smith & Perkins, for complainant. 

Roht. H. Griffin, for défendant. 

Lacombe, Circuit Judge. The décision in Ex parte Fisk, 113 U. S. 
713, 5 Sup. et. Rep. 724, does not cover an examination of a défend- 
ant to enable plaintiff to frame a complaint, nor do any of the other 
cases cited hold that such an examination cannot be held in a fédéral 
court, in an action at law, when it could be had in the state court under 
state practice. The reason for reversing the décision of this court as- 
signed in Ex parte Fisk, viz., that the fédéral statutes had specially pro- 
vided a différent mode of taking testimony to be used on the triaf, does. 
not apply in this case, where no such différent mode has been specially 
provided. The order may stand, but the examination must be confined: 
strictly to an inquiry whether the défendant purchased any stock of the- 
company personally, or vv-hether he had any interest in any stock pur- 
chased by others, or exercised any control over them or not. 
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Hat-Sweat Manuf'g Co. v. Wartng et al. 
: (Circuit Court, S. D. New York. April 13, 1891.) 

Patents tob Inventions— Lioense — Eotalties— FitAUD. 

Where the patentée of a hat-swëmt appliance inducas a hat manu factu ring" Com- 
pany to accÊpt, a license to use the patent uflder représentations that other 'lat man- 
ufacturers are paying the, sehedule i-ates for royalties, wlien in fact tiiey au-e oi^ 
payiDg one-half of those rates, tlie cotnpaliy se iraposed upon is not liable foTtBB 
royalties agreed to be paid, and may hâve the license canoeled. 

At Law. 

John R. Benneit, for complaiuant. 

Weinwre & Jenner, for défendants. 

Lacombe, Circuit Judge. Although the testimony is volumînous, 
this seems to be an exceedingly plam case. That before the exécution 
and delivery of the written license upon which the suit is brought the 
complainant by its agents represented to the défendant Waring that the 
leading hat manufacturers (who composed the organization known as 
"The Associated Hat Manufacturers") had paid up their back royalties, 
and had agreed to take licenses, and were paying royalties thereunder at 
the rates specified in the license to the défendants, is indisputably proved 
by the complainant's priuted circular, and bythe written certificate, 
signed, when the license was delivered, by Van Gelder, as its manager. 
So far as there is any conflict between the witnesses Van Gelder and 
Waring as to any more detailed représentations, thèse documents fuUy 
contirm the testimony of the latter, and discrédit that of the former; but 
it is not necessary to strike any balance between the testimony of thèse 
two witnesses. The undisputed évidence of thèse documents proves the 
making of the représentations above set forth. The défendant Waring, 
who acted for the défendant corporation in obtaining the license, testifîes 
that thèse représentations induced him to give up fighting the patent, 
and to accept the license. To the processes of his own mind he is un- 
doubtedly the best witness, and there is no good reason shown for dis- 
•crediting his statement. On the contrary, in view of the consensus of tes- 
timony that in the business of hat manufacture compétition is sharp, 
and success dépendent upon small savings in the cost of production, it 
might almost be admitted without further proof that représentations as 
to what the use of complainant's patented articles cost rival manufact- 
urers were inaterial. Waring's testimony that he relied upon them is 
therefore reasonable, and there is no good reason why it should not be 
believed. Upon the proof it seems reasonably certain that the statement 
that rival manufacturers had paid up their back royalties was untrue, 
but it is not necessary to so hold in order to dispose of this case, The 
other représentation, viz., that they had paid and were paying for cur- 
rent royalties the schedule rates, is shown to be false by the indisputable 
évidence of the agreement between the complainant and the 15 or 20 
leading manufacturers who signed it, and by tbeacts of the parties 



PBICB r. JOLIET STEKI/ CO. 107 

thereto. It is shown conclusively that at the very tirae the représenta- 
tions were made and the license taken by défendants the favored licensees 
were paying the schedule rates with one hand and receiving 50 percent, 
thereof back again froin the complainant with the other, through a tort- 
uous and carefully disguised channel. Défendants inay take a decree 
canceling the license and dismissing the bill. 



Peicb et al. v. Joliet Steel Co. 
(Circuit Court, N. D. Illinois. May, 1891.) 

Infkingement or Patents — Lâches. 

An unexplained aelay of seven and a half years in bringing suit for infrînge- 
pient ol a patent will depiiive complainants of the rigiittoapreliminary injunctiou, 
and perbaps to an acco'unt; but, inasmuch as it would be inéquitable to allow in- 
fringenp.fint to ccïtinue in the future, a coart of equity will entertain juiisdiction to 
grant an injunction notwithstanding such lâches. 

In Equity. 

Samuel A. Duncan and Horace S. Oakley, for complainants. 
Prussing, Hutchins & Goodrich, Banning & Banning & Payson, and E. 
N. Dkkerson, for défendant. 

Geesham, J. The bill was filed October 30, 1890, and it avers that 
on the 2d day of May, 1^76, letters patent 176,996 were doly issned to 
John M. Price and William Lewis for an original invention therein de- 
scribed; that on February 25, 1883, Lewis died intestate, and, on the 
13th of April following, Louisa Lewis and Margaret Lewis qualified as 
his Personal représentatives; that on April 1, 1890, the surviving pat- 
entée and the personal représentatives of Lewis, by a proper instrument, 
assigned the patent to the complainants, together with ail rights of ac- 
tion for past infringements; that the complainants are still theownersof 
the patent; that it is valid, of great value, and has been generally re- 
spected by the public; "that the défendant, well knowing the premise» 
and the rights secured to the inventors and patentées of the said inven- 
tion aforesaid and of your orators, but conspiring with others and con- 
triving to injure the said patentées, John M. Price and William Lewis,, 
and your orators, and deprive them of the benefits and advantages which: 
might and other wise would accrue to them, the said patentées and your 
orators, from the said invention and improvement, since the grant of 
said letters patent has made or caused to be made and used, and now 
uses, within the city of Joliet, 111., and elsewhere, a rolling-mill, for the 
rolling of steel or iron rails, embodying the principles of construction 
and of opération set forth in said letters patent, and covered by the sev- 
eral claims thereof, and that this manufacture and use on the part of the 
défendant has been without the license or authority of the said John M. 
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Price and William Lewis, or the administratrices of the said William 
Lewis, and without tlie license or authority of thèse, your orators, or ei- 
ther of them, but in disregard and défiance of tlie said patentées and 
your orators' rights in the premises, and in infringement of the said 
letters patent, and to the great injury of the said patentées and your or- 
ators, and damage to their rights." The bill also avers that the défend- 
ant, by its unlawful use of the invention, has derived large gains and 
profits, which should and would hâve been received by the patentées and 
the Personal représentatives of Lewis, and since the date of the assign- 
ment, by thecomplainants; that the défendant is prepared to continue its 
unlawful acts, and avows its purpose to do so. The bill prays for an 
injunction and an account. The défendant deniurs, on the ground that 
the long delay in bringing the suit deprives the complainants of stand- 
ing in a court of equity. It is urged in support of the demurrer that 
the bill shows the défendant was infringing as ea,rly as February 25, 
1883, when Lewis died, and that the trespass continued until October 
30, 1890, (the date of the filing of the bill,) a period of seven and a 
half years. The complainants' counsel concèdes this to be a correct con- 
struction of the bill, and it will be treated accordingly. This unex- 
plained delay in bringing suit is sufficient to deprive the complainants 
of the right to a preliminary injunction, and perhaps to an account. Is 
it fatal to their right to ail other relief? The demurrer admits that the 
complainants own the patent; that it is valid and for a valuable inven- 
tion; that the public has generally respected it; that the défendant has 
derived large gains by unlawful infringement and is prepared and ex- 
pects to continue the trespass during the remainder of the life of the 
patent. Assuming that the complainants and their predecessors in own- 
ership were guilty of lâches in asserting their right to the invention, in- 
fringement under no claim of right is admitted, and it would be inéqui- 
table to allow it to continue during the remaining two years of the pat- 
ent. An injunction would stop the trespass, and prevent a multiplicity 
of actions at law, which would be expensive and aft'ord inadéquate relief. 
In McLean v. Fleming, 96 U. S. 245, which was a suit for infringement of 
a trade-mark and an account, the court said: ''Equity courts will notin 
gênerai refuse an injunction on account of delay in seeking relief, when 
the proof of infringement is clear, even though the delay may be such 
as to preclude the party froni any right to an account for past profits." 
Demurrer overruled. 
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Rocker Spring Co. î/. Flinn, (six cases.) 
(Circuit Court, N'. D. Ohio, E. D. 1891.) 

1. Patents for Inventions— Anticipation. 

Letters patent No. SSi.OAS, issued to ConnoUy Deoember 7, 1886, No. 347,472, is- 
sued to Beiersdorf & Bunker Septèiûber 27, 1881, No. 313,439, issuêd to KennaMarch 
8, 1885, No. 334,102, issued to Bunker Jannary 12, 1886, No. 884,845, issued to Bunker 
January 12, 1886, apd No. 273,630, issued to Stevens March 6, 1888, the principal feature 
of each of which is tUe use of spiral or coil springs to connect the base and rocking 
part of a platform rocking-chair, located at opposite sides of the chair center, aad in 
the center of the oscillation of the chair-seat, sind rigidly connected to said parts, are 
not àntioipated by springs manufactured under letters patent to John Flinn, 339,- 
754, issued April 5, 1881, or No. 345,673, issued July 20, 1886, which were attached 
only at one place on the base rail and rocker of the chair, and were not rigld and 
firm, but were long and weak, and would not hold the upper and lower rocker to an 
alignaient, and to the use of which guides and stops and other appliances were 
necessary. Thèse objections and noises, sudden Jerks, a wobbling motion, and the 
sensé of insecurity caused thereby, combined to make the use of the springs lim- 
ited, and they cannot be regarded as anticipating the ConnoUy invention, which 
was generally accepted and used. 

3. Same. 

The use of such coil or spiral springs is not anticipated by the use for a sim- 

ilar piirpose of steel springs made of fiât sheet steel of varions thicknesses and 

strength, attached to the base and rocker so as to receive a tortional spring 

action, and operate with a twist against itself, giving the chair a jerky twisting 

movement, unpleasant to the occupant. 

In Equity. Bills for inf ringement of letters patent. 
Banning, Bawning & Paysan, (M. D. & L. L. Leggett, of counsel), for 
complainant. 

Henry 0. Ranney and Henry McKinney, for défendant. 

EicKS, J. The complainant has filed six bills in equity under six 
difïerent letters patent owned by it, and of which the défendant is charged 
with infringement. The complainant asks for a decree for perpétuai in- 
junction, but waives any accounting as to profit and damages. The sev- 
eral patents sued upon, and the différent claims which it is charged the 
défendant' infringes, are as follows: 

First, the ConnoUy patent of December 7, 1886, This patent is nuin- 
bered 354,043, and was originally applied for on July 30, 1880. A 
provisional application was made on March 23, 1885, which entitles it on 
the record to date back to the date or time of the original filiiig. There 
are two claims in this patent, as follows: 

"(1) ïhecombination in a chair of a seat having rockers secured to its un- 
der side, a base having a lower support for said rockers, and two spiral springs 
rigidly connected to said parts, rtespectively, and located and secured at oppo- 
site sides of the chair center, and constituting the connection between the 
seat and base parts of the chair, for holding the rockers and their lower sup- 
port in alignment and proper relative position, substantially as described. 

" (2) The combination in a chair of a seat having rockers secured to its un- 
der side, a base having a lower support for said rockers, and two spiral 
springs rigidly connected to said parts, respectively, and located and dt-scribed 
at opposite sidés of the chair center, and in the center of oscillation of the 
chair-seat, and constituting the connection between the seat and base parts 
of the chair for holding the rockers ând their lower support in alignment and 
proper relative position, substantially as described." 
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The défendant îs charged with infringing both thèse daims. 

The patent sued upon in the other case is the Biersdorf & Bunker 
ipatent, of September 27, 1881, numbered 247,472. Application for 
this patent was filed November 15, 1880, but ai'ter application of Con- 
nolly. It bas only one claim, to-wit: 

"In a platform rocking-chair, the conabination, with the base rail, A, A, 
prime, and rockers, B, B, prime, jresting upon such base rails, of the broad 
and stifï spiral spring, C, 0, prime, connected rigidly with such base rails and 
rockers, aiid being both deflectéd and extended when the chair is rocked, such 
springs belng Oppositely coiléd, and controlling wholly the movement and po- 
sition of tlie rockers aud of the base rails, substantially as described and 
sliown." 

The next patent sued on is the Kenna patent, of March 3, 1885, num- 
bered 313,429. This patent contains five claims, but infringement is 
only charged of the first, second, and third. Without quoting thèse 
three claims in full, I refer to the brief synopsis thereof of complainant's 
counsel in their brief, in which they describe the claims to be that "thé 
spring called for bas end portions of the wire extended beyond the sid& 
of the spring, and connectors for securing the extended end portions di- 
rectly to the respective parts of the chair." In the third claim the con- 
nectors are called "bracket plates," while in the first and Second claims 
the broader terni "connectors" is used. Of course, thegreater includes 
.the lesser; the bracket plates are connectors. Thèse connectors hold the 
respective ends of the spring at several points, so that they are rigidly 
and securely attached to the rocker and base rails, of the chair. 

The next patent is the Bunker patent of January 12, 1886, numbered 
334,102. This patent, contains four, claims, but infringement is only 
charged of the first and fourth, which are as follows: 

"(1) A bracket for platform rocking-chair attaehments, comprising two- 
parts, one attached to a coil spring. and the other to the appropriate portions 
of the chair; the tvyb when in, opération being secufed or fastened together 
by one interlockîng with or into the other at the side of the spring, substan- 
tially as described." 

"(4) A bracket for platform rocking-chair attaehments comprising two- 
parts, one tobe rigidly attached 'to the chair, and the other rigidly to the coil 
spring, the twp to be rigidly coiinécted together by one interlocking with or 
into the other, îtnd to be heid in their proper relative positions when in use 
by the drawihg tension of the spring, whereby, by mèans of the rigid attaeh- 
ments of tlieir ends, the springs are fléxed or bent by the rocking of the chair, 
substantially as described." 

The next patent sued upon is the Bunker patent of January 12, 1886,. 
■numbered 834j345. Infringement of both claims iè charged. Thèse 
claims are as follows: ' 

"(1) A bracket for platforiii rpcking-chair att^chmeiits.liaving sjdeand 
middle projections for securing oiae^ndof the spring, and.at least one of said 
projections having a shoulder, and being adapted tobe inserted between the 
coils of the spring, said shoulder being on the ins.ide of, tliç end coil when the- 
spring is in place, whereby the spring is held in place, and prevented from. 
being drawn, away from the rockers and base rails of the chair, substantially. 
as described. 
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"(2) A bracketfor platform rocking-çhair attachments, having side pro- 
jeetiops to paitially embrace or eneircle the aides of the end coil oî the spring 
to a biiddle projection, thepiiddle projection having a sHoulder, and being 
adapted to be inserted betwêen tlie ehd coils of the spring,' saidshoulder be- 
ing on the inside of the end coil whert tiie spring is in {)lace, whereby the 
spring is held in place and rigjdly attached to the upperarid lower parts of the 
chair, respectively, substantially as described." 

Tbe next patent is the Stevens patent of March 6, 1883, numbered 
273,630. This patent bas six claims, but infringement is only charged 
of tbe sixth, which is as follows: 

"(6) The combination, snbstahtially as'Shôwn and described, with the base 
and roeking portions of a basé rockirig-chair, with flexible stops Connecting 
the two, and arranged in the rear of a vertical line of rest or centerof motion 
of the roching-chair, and in front of the point where gravity would overturn 
the chair backwaid, positively limiting the backward and forward movements 
of the roeking portion, and preventing the overturning thereof, as specified." 

Tbe défendant has answered in eacb case, and dénies that the letters 
patent sued on are valid, because tbe patentée named therein is net tbe 
inventor, nor the assignée of the inventor; that said invention has been 
in comrnon use by the public for more than five years prier to the is- 
suing of said letters patent, or the filing of tbe application therefor; that 
said invention is not new, novel, or useful; and dénies infringement. 
He further says that the springs sold by him are manufactured and put 
on the market by virtue of letters patent duly issued to him by the 
United States under date of April 5, 1881, and numbered 239,754, the 
application therefor having been filed on the 26th day of April, 1880; 
and also by virtue of certain other letters patent duly issued and granted 
to him by tbe proper ofïicers of said government under date of July 20, 
1886, and numbered 345,678, ail of which letters tbe défendant exhibits 
to the court. The défendant further claims that he is tbe sole and origi- 
nal inventor of the invention and articles named and descrioed in said 
letters patent, respectively. 

The contention as to priority of tbe invention between the Connollys 
and the défendant relate to the spiral spring covered by the claims set 
forth in complainant's patent numbered 364,043, and the springs ex- 
hibited by défendant, especially Exhibits 5 and 11. The complainant's 
spring was first made and used on a tilting office-chair, in the fall of 
1876, in the offices of tbe Connollys in Philadelphia, Pa. A tracing 
drawing of this chair with tbe spring attached is exhibited to the dép- 
osition of Thomas ConnoUy, and identified by him and Joseph B. Con- 
noUy as a correct représentation of the original chair and spring as made 
by thein. They are corroborated in this testimonj' by the évidence o.'' 
Clayton W. Nichols, wbo identifies' the drawing as a correct repre^- 
sentation pf a chair made by the tirm with which he was connecter, 
Hutchinson, Nichols & Co., of Philadelphia, for the Connolly Bros. b« 
tween July and December, 1876. He fixed the time definitely by 
charges made on their original account-books in the months of August 
and September, 1876. A copy of thèse charges, item by item, is giyen 
in Mr. Nichols' testimoiiy. He saw the chair in usé in Connolly'sofl&ce 
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frequently after those dates. The Connolly Bros, continued riiaking ex- 
periments and improvements in this spring until about July 30, 1880, 
^Yhen their invention was perfected, and application was made forletters 
patent numbered 354,043. In their application the applicants state 
what constitutes their real invention. I quote as folio ws: 

"The esseutial idea or feature of our invention being the Connecting to- 
gether and holding in proper position of the seat and basé parts of a chair 
hayiug rockers secured to the under side of ils seat part, and a base having a 
lower support therefor, by two spiral springs located at opposite sides of the 
chair center. We, of course, do not wish to be understood as limiting our- 
selves to spécial fortns or détails of construction, or in any way as waiving 
the use of proper équivalents." 

The défendant contends that this invention was anticipated by varions 
forms of spiral springs in comraon use before the Connolly invention. 
Heoffered in évidence exhibits of nine différent forms of such springs, ail 
claimed to hâve been in prior use. The évidence of such use is confined 
to the testimony of the défendant and a foreman in his employ in Phila- 
delphia in 1876. The original springs then claimed to hâve been used 
are not produced. Springs of similar construction and use are produced, 
and which it is claimed are duplicates. Proof of use of Exhibits 5 and 
11 experimentally is offered, but proof of use of No. 12 is wanting. 
Even conceding that the springs exhibited performéd ail the functions 
claimed for them, the proof of use and application to the purposes 
claimed for them is not as satisfactory as the law requires. Thedelend- 
ant did net show that activity and earnest purposë to put thèse springs 
in use, and to demonstrate to the public their utility, that is conmion 
and natural to inventors who feel that they hâve conceived something 
new and useful. The most that is claimed by the witnesses is that some 
of thèse springs were used and applied on rockers repaired and put in 
use in a, tew places in Philadelphia. The times and places, and the per- 
sons by whom the}' were so used, are very indefinite. A few of thèse 
springs were kept on hand ready for sale. The évidence shows that 
some sales were actually made, but there is nothing to show that the de- 
fendant had sufficient confidence in thèse springs to âttach them to new 
rockers, and place them upon the market and push their sale. He did 
not seem to hâve confidence in the utility of his invention. There is no 
évidence that ît was accepted or adopted by the public in gênerai use. 
In fact, the whole testimony in the case shows that during thèse months 
the défendant was experimeriting with thèse springs, and endeavoring to 
perfect an invention. But the invention does not appear to hâve been 
completed by the défendant. The springs were not applied and used 
and put upon the market, claiïning for them that they would meet the 
usés for which they were invented. The objections to the defendant's 
springs were obvions: They were attached at only one place on the base 
rail and rocker of the chair, and were not rigid and firm. The springs 
were long and weak. The wire was not stiff enough, and the springs 
were not sufïiciently well attached to hold the upper and lower rockers to 
an alignmént. Guides and stops and other objectionable appliances were 
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necessary to make the use of thèse springs even possible. Noises, sud- 
den jerks, a wobbling motion to the chair, a weakness and want of sensé 
of security and safety on the part of the occupant ail combined to make 
the use of this spring very limited. In truth, the springs as used were 
not capable of accomplishing ail the useful results claimed in the patent, 
and cannot, therefore, be claimed as having anticipated the Connolly in- 
vention. On the olher hand, the Connolly invention seems to hâve 
been generally accepted and used. Its utility was shown by such gên- 
erai use and adoption. Platform chairs soon became popular. The tes- 
timony of a large number of manufacturers of furniture, offered by the 
complainant, shows clearly the objections to the old springs, and the 
gênerai acceptance by the public, and the advantages recognized in, the 
new springs. The pnma/ade case of invention made by the letters pat- 
ent bas thus been strengthened and broadened by the testimony of com- 
plainant's expert witnesses and the manufacturers, who testified as to the 
practical results following the use of the springs as claimed in the patent. 
This gênerai acceptance by those best qualified to judge of the utility of 
the invention strengthens the claim that a patentable invention is cov- 
ered by the letters sued ou, and, where there is doubt whether the in- 
vention really existe as claimed, this fact ought to turn the scale. 

The défense i, based, not only on the anticipatory character of the 
springs used and made by défendant of the various kinds exhibited, 
and which défense, for the various reasons above given, was held to 
be established, but it is next claimed that défendant manufactured bis 
springs by virtue of letters patent numbered 239,754, and numbered 
345,678. Exhibits 6, 7, and 8 are offered as springs covered by pat- 
ent numbered 239,754. Thèse are steel springs, made of fiât sheet steel 
of various thicknesses and strength. They are attached to the rockers 
and base, and given a torsional spring action. This spring opérâtes 
on a twist against itself. While the spiral spring opérâtes on a straight 
line, tilt, or draw, the action of the flat spring is a constant strain on the 
métal in use. The spiral spring bas a regular yield. The two springs 
belong to différent classes. But the flat spring has not been successful. 
It gave a jerky, twisting movement to the chair, not pleasant to the oc- 
cupant. The strain on the métal caused by the constant motion of the 
chair soon made the spring brittle, and it was liable to snap and break. 

I do not think thèse springs contain the invention shown in the Con- 
nolly patent numbered 354,043. The spring covered by patent num- 
bered 345,678 is in many respects like the other exhibits filed by the 
défendant, and without the features added since the date of complain- 
aut's invention may fairly be held to come within the reasons hereinbe- 
fore given for finding that it is not rigidly attached at more than one 
point, and does not perform the same functions as the spring covered 
by the invention under No. 354,043. T am therefore of the opinion 
that complainant is entitled to a decree sustaining the validity of its pat- 
ent in «ach of the six cases hereinbefore cited, and finding that there is 
an infringement of the first and second claims of patent numbered 354,- 
043, of the single claira of patent numbered 247,472, of the first, sec- 
v.46F.no.2— 8 
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oud, and" third claims of patent. numbered 313,429, bf thé first and 
fourth daims of patent numbered: 334,102, of the first and second' elaims 
of patent numbered 334,345, and bf the sixth daim of patent numbered 
273,630; and, complainant having waived a decree for profits and dam- 
ages, a perpétuai injunctiou may issue against the défendant, restrain- 
ing him as prayed in the several bills. 



National Typographic Co. et al. v. New York Typogkaph Go. et al. 
(Circuit Court, S. D. New YorX Maroh 11, 1891;) 

1. Patents for Invenjsoîts— Type-Sbttino Machine— Infhixgement. 

Letters patent No. 317,838, for the combination, in a maijhme for producing print- 
, ing bars, of a séries of iudependent matrices, representing 'single cliaracters, hold- 
ers for such matrices, a séries ot finger^lifeys representing ttie respective cliarac- 
ters, intermediate mechanism to assemble the matrices in line, and a "casting mech- 
anism to co-operate,with the assembled matrltes, so as to produce a line of type set 
in a solid bar, is infringed by a machine in wtiich each of the mechanisms perforais 
the same function as in the patented machine, though there are différences in the 
mechanisms of the inf ringing machine tending to simpliûity and improvement. 
3. Same — Injunction— Présomption of Validitt. 

The fact that said patent bas been unquestioned for nearly six years, during 
which timethe machines hâve been in the market, and over $1,000,000 has been in- 
vested in manufaeturing them, is sutBcient to fortify the presumption of the valid- 
ity of the patent, thougii there has been no previous adjudication thereon. 
3. Same— Evidence. 

A preliminary injunction wlll net begranted to restrain alleged infringements 
of a patent in which there is a disclaimer of what is covered by another applica- 
tion, vFhere a copy of such other application is not produoed, so that the court eau 
ascertain the extent of the disclaimer. 

In Equity. On motion for injunction. 

Betts, Atterbury, Hyde & Betts, for complainant. 

Kerr & Curtis, for défendants Hall, Starring & Van Wormer. 

Lowrey., Stone & Auerhach, for Press Pub. Co. 

Lacombe, Circuit Judge. That the machines manufactured and sold 
by the défendants may be lighter, smaller, cheaper, more easil}' oper- 
ated, and more efficient; that they may be a decided improvement on 
the Mergenthaler machine, and may, as such, commend themselves more 
readily to the public; that they are themselves patented, and that, if 
put in ope'Q competitiQn with the earljer machines, they would prove 
more attractive to purchasers and users,— each of which points is pressed 
with great force by the défendants, — tis wholly immaterial, if thé com- 
plainants' main contention is asound one, viz;: That the Mergenthaler 
"linotype?'i« covered by a fouildation patent; that it embodies a combi- 
nation wholly new in the printing art, which marks the first great step 
in advance taken for over 400 years, and which, though susceptiblcy as 
ail new foundation inventions are, of subséquent improvement, has yet 
denionstrated jtg ability, practically and efficiently, toiperform the work 
which it was designed to do. If,; upon the case now présented, it àp- 
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pears'that Mergenthaler is a pioneer invéntor, he is to bé secured the 
fruits of what he iivvented alnd covered by his patent, even as against a 
subséquent inventer, who, though he may hâve greatly improved it, 
stiil uses the original invention which. liés at the foundation of the art. 
See cases cited in notes to section 894, Rob. Pat. Three patents are de- 
clared upon,(Nos. 313,224, 317,828, and 345,525,) but this motion for 
prehminary injunction is based solely upon the second and third. As 
to t'oe third, (No. 345,525,) there is a disclaimer of what is covered by 
another application of the saiBC inventer, which application is not in évi- 
dence, and is now in interférence in the patent-office with some third 
person. Sucli application, which would limit with exactness the meas- 
ure of thé disclaimer, is a proper matter for considération by the court, 
when interpreting the patent; and inasmuch as the complainant, who 
presumably could do so, does not furnish a copy of such application, 
the motion for preliminary injunction under that patent should be de- 
nied. The décision of this motion, therefore, hinges upon the second 
patent. The claini relied upon is as foUows: 

"(1) In a inacliine for prodncing printing bars, tliecombination of a séries 
of indepentiétit' matrices, eiiclv representing a single cliaracter, or tvvo or more 
characters, to appear together, holders or magazines for said matrices, a séries 
of finger-lieys.represonting the respective cliaraeters, intermediate meclianism, 
substantlally as described, to assemble tlie matrices in line, and a casting 
ineelianisni, substantially as described, to co-operate with tlie assembled mat- 
rices." 

The product of the combination of machinery described in the pat- 
ent, and thUs ckimed, is a line of type cast in a solid bar, presenting 
on its printing edge aUy combination of letters and printer's marks 
which the operator may désire, produced automatically. By its use a 
great change is introduced iuto the printer's art, whereby the type-set- 
ting of single types is dispensed with; and the matter is set up from 
"slugs" or "bars," each containing, hot a single letternol- a single word, 
but any conceivable combination of words and figures. That such a 
change' in the art is almost revolutionary seerns to bé practically con- 
Ceded; the défendants insistingj however, that the merit of the inven- 
tion, which effected it must be shared so largely with others, earlier in 
the fifcld, that Mergenthaler càn, at most, claim but an extremely small 
part of it for himself. Upon the papers, however, it appears that Mer- 
genthaler was the first many who uuited in a single machine the instru- 
mentalities, which, by means Of the opération of finger-keys, assembled, 
from magazines Or holders, independent disconneeted matrices, each 
■bearing;a single character, càrrîéd each individual ch'aracter independ- 
ently, dne by one, to a comn'ion composing point, where they were 
placCd in line, and were thereupon brought in contact with and closed 
the face Of a mould, df the exact length of a predetermined line, into 
which mould, by the subséquent opération of the same machine, molten 
métal was injected and a cast taken, which cast eonsists of a line bar 
of type-nietaî; having on its' printing edge any desired comlnnation of 
•Characters, and which is r^adyasit leaves the macliine for imposition on 
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the form. Some sùch combination was required to solve à problem, 
with which inventors in the field of the printer's art had struggled for 
years, and there ia not found in any of the earlier patents and inethods, 
which hâve been put in évidence by the défendants anything which 
fairly anticipâtes it. Some of the advantages secured by the Mergen- 
thaler machine had existed separately before, but ail of them could not 
and did :not exist, until some one made the combination which lies at 
the foundation of that machine. When that was once made, the way 
was open for a new departure in the printer's art. The défendants 
themselves, in the circular which they issue recommending their own 
machine to the public, enumerate, as among the benefits secured by it, 
the getting rid of the disadvantage due to individual type, with its dan- 
gers of "squabbling," the abandonment of single type as the unit, with- 
out having to provide the too large cases required when "logotypes" are 
used, the avoidance of the necessity of keeping a large stock of type, the 
adoption of the line bar, cast automatically from assembled matrices, as 
the unit of composition, and the securing of a "new dress " every day. 
Thèse same results, however, are ail achieved by Mergenthaler's inven- 
tion, which, moreover, is not a mère paper machine, but one practically 
operative. The patent which covers it may therefore be fairly consid- 
ered a foundation patent, and its claim should be broadly construed. 
When thus construed, infringement seems plain. Though there are 
différences in the form and structure of the intermediate mechanism, 
tending to simplicity and perhaps improvement, and in the form of the 
casting mechanism, still each of thèse mechanisms, as it is embodied 
in the défendants' machine, performs the same function as the corre- 
sponding mechanism in the Mergenthaler machine, in substantially the 
same way, and they are combined to produce the same resuit. The com- 
bination which is covered by the claim is the same in both. 

The question remains whether the prima fade presumption of the pat- 
ent has been sufficiently fortified by proof of public acquiescence, there 
being no prior adjudication in its favor. The patent bears date May 12, 
1885. Since that time over a rnillion dollars bave been invested in the 
purchase of factories, the érection of plants, and the development of 
the machinery in ail its mechanical détails. Machines embodying the 
invention bave been manufactured and set to work, principally in the 
offices of varions newspapers of large circulation. Most of thèse news- 
papers, it is contended, belong to a syndicate, which is in some way in- 
terested in the patent, and their machines were purchased at a price, 
which gave no financial profit to the stockholders of the corporation 
which owns the patent. But it does not appear that the use of thosa 
machines were merely expérimental, nor that they were ofl'ered oiily to 
such papers. On the contrary, the complainant corporations hâve a p- 
parently endeavored to advertise and promote the sale of their ma- 
chines, both hère and abroad. In 1889, and again in 1890, a machine 
of Mergenthaler's attracted^he notice of the Franklin Institute, which is 
claimed to be a scientific society of high standing, and which awarded 
two medals in récognition of its ingenuity. Certainly there is no reason 
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to suppose that that branch of the printing art, which has occasion 
to use such machines has for years been ignorant of the fact that an in- 
vention, of the character described, was claimed by Mcrgenthaler, vvas 
being put into practical use, and -was offered to the pubHc; but, although 
such invention met a public need, was manifestly of great utility, ap- 
parently solved a problem that had been waiting solution for hundreds 
of years, and seemed destined to work a révolution in the methods of 
composition for the press, no one undertook to trespass upon the rights 
secured bj^ the claims of the patent, until the défendants' machine was 
put upon the niarket, within a i'ew months past. The coniplainants gave 
due warning, by written notice to the défendants, (or to those having a 
common iuterest withthem,) that any attempt to manufacture and sell 
machines such as that of the défendants' would be resisted in the courts, 
and promptly upon the exhibition of such machines for sale hère this 
suit was begun. There is sutïicient to fortify the presumption of the pat- 
ent, especially as there seems so little real question about either its 
validity or the infringement of the claim, above quoted, by défendants' 
machine. The motion to vacate the service of process upon défendants 
Ford Starring and Frank L. Hall is granted. An injunction restraining 
his individual action only may issue against the défendant Van Wormer. 
Injunction against the use of the Rogers machine may also issue against 
the défendant the Press Pubiishing Company. 



Truax V. Detweii.ek. 
{Circuit Court, S. D. New York. Maroh 37, 1891.) 

Patents roB Inventions— Isjunction — Practice. 

In a suit for infringement of a patent a decree granting a perpétuai injunction 
was entered by default. Aftorwards a second patent was issued for an invention 
similar to complainant's, and the défendant began to manufacture articles linder 
such, second patent. HeM, that the court would net on motion déclare défendant 
guilty of violating the injunction, complainant's remedy being to bring a. néw suit. 

In Equity. Motion for attaehment for alleged violation of injunction. 

Livingston Gifford, for complainant, cited: 

Thomson v. Wooster, 114 U. S. 114, 5 Sup. Ct. Kep. 788; Goodyear v. Evans, 
6 Blatelif. 121; Morse Fountain Pen Co. v. Esterhrook Steel Ptn Manufg 
Co., 3 Fish.Pat. Cas. 515; Cook v. Ernest, 5 Pish.Pat. Cas. 396; McComh v. 
Ernest, 1 Woods, 195; Minneapolis Marvester Works v . McCormick Harvest- 
ing-Mach. Co., 28 Fed. Rep. 565; Vuleanite Co. v. Gardner, 4 Fish. Pat. Cas. 
224; Collignon v. Hayes, 8 Fed. Rep. 912 ; Atlantic Giant Fowder Co. v. Ditt- 
mar Powder Manufg Co., 9 Fed. Rep. 316 ; Cantrell v. Wallick, 117 U. S. 689, 
6 Sup. Ct. Rep. 970; Clough v. Manufacturing Co., 106 U. S. 178, 1 Sup. Ct. 
Rep. 188, 198; SickeU v. Borden, 4 Blatchf. 20; Burr v. Kimbark, 29 Fed. 
Rep. 432; Matthews v. Spangenberg, 15 Fed. Rep. 813; Wetherîll v. Zinc Co., 
1 Ban. & A. 106; Craig v. Fisher, 2 Sawy. 345; Hamiltun v. Simons, 6 
Biss. 77. 
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R. B. MtiMaker, for défendant, cited: 

Wirty. Brown, 30 Fed. Rep. 187; Onderdonk v. Fatining, 2 Ped. îlep. 568 r 
Buerk v. ImJiaeuser, 2 Ban. & A. 465; Drill Co. v. 8impson, 39 Fed. Rep. 
284; AUis V. StoweU, 19 O. G. 727; Liddle v. Corj^, 7 Blatehf. 1; BirdsaU v. 
Manufacturing Co., 2 Ban. & A. 619; Smith \ . Halkyard, 19 Fed. Rep. 602; 
Fetter v.Newhall, 20 Fed. Rep. 113; Hammerschlag v. Qarrett, 10 Fed. Rep. 
479; Celluloïd Manuf g Co. v. Chrolithian Cvllar & Cuff Co., 24 Fed. Rep. 
585; Yale Lonk Manvfg Co.\. Soovill Mamif'g Co., 15 î*ed. Rep. 342;. 
Temple Pump Co. v. Qoss, etc., Manuf ^ g Co., 31 Fed. Itep. 292: Refrigerating 
Co. V. Eastman, 11 Fed. Rep. 902; Higby v. Rubber Co., 18 Fed. Rep. 601. 

Lacombe, Circuit Judge. The complainant is the owner of patent No. 
424,944, issuedApril 8, 1890, to one Allen, i'or an instrument (a pump)' 
for the transfusion of blood. Heretofore action was brought against the 
défendant, Detweiler, aud another, who were making and seliing pumps 
identical in ail respects with those described in the patent. They did 
not défend. Decree was entered by default, and final injunction issued. 
■ Subsequently, on January 13, 1891, a patent (No. 444,690) was issued 
for a surgical pump similar to complainant's, the différence between the 
two instruments being but slight. The défendant has since the injunc- 
tion sold: pumps manufaetured under the latter patent, and the com- 
plainant insista that this constitutes an infringement of the patent and 
a violation of the injunction, and aaks either for an attachment for con- 
tempt, or for an order declaring the partioular pump now sold by défend- 
ant to be covered by the injunction. Upon the argument the motion 
for attachment was not pressed, the weight of authority being clearly 
against it, where the new article is covered by a later patent. The claims 
of the first patent are very broad, and if the}' are to be considered as 
valid in their entirety, the defendant's new pump is an infringement. 
He insists, hqwever, that the first patent cannot be sustained in view of 
the prior state of the art, uniess its claims are limited to the particular 
structure • therein described, and that his pump does not infringe the 
claims, if thus lihîited. He submits earlier patents, and offérs testi- 
mony as to the prior state of the art. The complainant, on the other 
hand, insists that the decree sustains the patent just as it stands, and 
that the défendant must aecept that construction. The authorities cited 
by the complainant in support of his contention are ail cases where the 
patent had been construed by the court, after argument, and that con- 
struction resulted in a decree reviewable in the maniier provided by law. 
Hère the patent has never been construed by thé court at ail. If it is 
to be now construed on this motion for an order declaring the new pump 
to, be covered by the injunction, such construction will be arrived at 
without the taking of testimony in the usual way by oral exaraination, 
direct and cross, and without the opportunity for review. No doubt it 
might be sent to a master to take proof at the fobt of the original de- 
cree, and vipon his return a further decree might be niade; but such 
practice would be more awkward, and probably no more expeditious, 
thao a trial under a n^w biH. To.the proiposition that by a failure ta 
waste the time of the court in a litigation practically hopeless, because 
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the infringing article is identical with that covered by a patent which is 
valid if its daims are narrowly constrviêd, the. défendant is eut off, for 
ail time, from dealingin other articles, which would perhaps not infringe, 
if the patent were construed after a full présentation of the state of the 
art, this court cannot accède. Buerk v. rmhaeuaer, 2 Ban. & A. 465; 
Drill Co. V. Simpson, 39 Fed. Rep. 284; Higby v. Rubber Co., 18 Fed. 
Ilep. 601. And prima fade the issuing of the later patent is évidence 
that there is sôme substantial différence between the articles made un- 
der the two' patents. . Onderdonk v. Fanning, 2 Fed. Rep. 568. The 
complainant may make out a case strong enough to entitle him to a pre- 
liminary injunction if he were bringing a new suit, but it does not fol- 
lowthat, underthepractice, he is therefore entitled to the order now ap- 
plied for. As to the purnps represented by Exhibit Le Noël Pump No. 
2 the ïnotion is therefore denied. Coniplainant, however, may take an 
order referrilig it to a master to examine the défendant and such other 
witnesses as may be produced, touching any sales of pnmps like Ex- 
hibit Bogus Allen Pump, niade by hira since he knevv of the issuing 
of the injunction. 



The Fern Holme. 
■ BowRiXG V. Providence Washington Ins. Co. 

(District Court, S. D. New York. May 39, 1891.) 
Makine Insdjunce— Valukd Policï on Hull— Managino Owner— Issura:<ce on Ap- 

VASCES— ISSUUABLE INTEKEST. 

Respondents issued a 12-month8 policy for $5,000 on huU and boiler of the steam- 
shipP., valued at $100,000. Twenty-two other compatiles issued other policies of 
like ténor, making in ail $100,000 insurance. The managing owners being under 
advances for upivards of £6,000, owed to them by the ship's owners in the ship'a 
business, took out at Lloyds, for the joint beneflt of ail the owners, three additional 
policies " on advances "for £5,750, as the probable average for the year. The ship 
was totally lost, and, ail the policies having been paid in full except that of the re- 
spondeijts, making upwards of $100,000 paid in ail, the latter resisted payment, on 
the ground that the libelants were estopped by the valued policy from recovering 
more than the agreed value of the ship. . It appeared that the entire insurance was 
not in excess of the actual value of the ship. Held, (1) that the managing owners 
in possession had an équitable, if not a maritime, lien on the ship, and an insurable 
interest in the ship, and in her continued life, in respect to their advances; (2) 
that this interest was a différent subjectmatter of insurance from the policies on 
hull and machinéry; (3) that the intent of the policies "on advances," and of the 
payment of them, was to insure that différent interest, and that the amount paid 
thereon by the underwriters could not be offset by the respondents as a défense. 

At Law. , 

Canvers & Kirlin, for lihelant. 

Wing, Shoudy & Putnam, for respondents. 

Brown, J. On the 16th of February, 1888, the défendant issued a 
marine policy of insurance upon the steam-ship Fern Holme, insuring 
her for one year from February 20, 1888, in the sum of $5,000, on ac- 
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count of whom it raay concern, the huU, etc., being valued at $75,000, 
and the niachinery, etc., at $25,000. On the 9th of July, 1888, she 
was wreeked on the coast of Newfoundland, and became a total loss. 
Twenty-three other companies and associations had insured the hull and 
machinery upon the same valuation, making in ail £20,000 insurance 
on hull and machinery, ail of which, save the respondents' policy, has 
been paid. The respondents resist payment on the ground that the libel- 
ants effected additional insurance upon their interest in the vessel, upon 
which they hâve already recovered in ail upwards of $100,000, whereby 
the full agreed value of the hull and machinery, it is said, has been 
made good to them; that, under the name of "advances," the libelants 
insured their same interest as owners with other underwriters, and re- 
ceived thereon upwards of $27,000, whereby they had overinsured their 
interest in the steamer, and had been already paid in excess of its agreed 
value; and that the respondents had tendered back to the libelants the 
premium paid on the policy in suit, which tender was refused. It is 
not denied that in an action on a valued policy the défendant may show 
in défense that the insured has already received the agreed value stated 
in the policy sued on from other insurers of the same identical interest. 
Bruce v. Jones, 1 Hurl. & G. 769; Griswold v. Insurance Co., 3 Blatchf. 
231; Howard v. Scribner, 5 Hill, 298; Insurance Ass^i v. Armstrong, L. 
R. 5 Q. B. 244. The policies on advances above referred to were effected 
at Lloyds,— one for £2,600, February 17, 1888, a second for £1,500 on 
the same date, and a third for £1,650 on February 20th. Each of thèse 
policies was'procured by Hine Bros., as managing owners of the ship, 
and for the benefit of ail the owners. They ran for 12 months from 
February 20, 1888, and were ail in the follovving form: 

"Upon any kinds of goods and merchandises, and aiso upon the body, 
tackle, apparel, ordinance, munition, artillery, boat, and otlier furniture, of 
and in the good ship or vessel called the 'FeraHolme, ' (s.,) whereof is master 
under God for this présent voyage * * *, or whosoever else shall go for 
master in the said ship, or by whalsoever other name or names the same ship 
or tlie master tliereof is or sliall be named or called, beginning the adventure, 
upon the said goods and merchandises, from the loading tliereof on board the 
said ship, * * * upon the said ship, * * * and shall so continue 
and endure, during lier abode there upon the said ship. And, further, 
until the said ship, with ail her ordnance, tackle, apparel, and goods and 
merchandises whatsoever, shall be arrivée! at * * *, upon the said ship, 
until she hath moored at anchor twenty-four hours in good safety, and 
upon the goods and merchandise until the same shall be there discharged and 
safely landed. And it shall be lawful for the said sbip, in this voyage, 
to proceed and sail to, and touch and stay at, any ports or places whatsoever, 
* * * without préjudice to this insurance. The said ship, goods and 
merchandises, for so much as concerns the assured by agreement between 
the assured and assurers in this policy, are and shall be valued at [the fore- 
going being in prlnted form, and the following in writing] £2,600 on ad- 
vances, being only ayainst the riisk of total loss of the vessel, oonstructive or 
other wise." 

A mémorandum attached to the policies provided that in the event of 
loss the policies should be deemed sufficient proof of interest. The ag- 
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gregate of thèse three valued policies on advances was £5,750. Hine 
Bros., as managing ownera, transacted the business of the ship, and kept 
with her a running account, in which the amounts due them fluctuated 
largely from time to time. At the time the policies on advances vvere 
effected, the amo^mt owing Hine Bros, for advances was £6,791. Ils. 
lOd.; at the time of the loss £3,346. 3s. 8d. Mr. Hine deposed that 
the "sum of £5,750 was insured on the assumption that that figure 
would about average the advances risked over the 12 months." He 
further stated that the value of the steani-ship was £25,000, and that 
the ship-owners always had a risk considerably greater than the Insur- 
ance effected. "The advances," he says, "were not made subject to ma- 
rine risks, but were to be repaid by the part owners in any event;" but, 
"as the vessel was not fully insured on her hull, machinery, etc., my 
firm, as managing owners, determined to cover a line on advances, so 
that thèse moneys would not be entirely lost to them should the vessel 
be lost by marine risk. On a sale of the steam-ship, the amount of said 
advances would be deducted from the proceeds before distribution among 
the owners." Besides the above insurance, there was one other policy 
on freight for 12 months, valued at £3,500. AU thèse additional poli- 
cies were paid before the commencement of this suit. 

The évidence shows that the freight on the current voyage at the time 
of the loss, and the charter money for the return voyage, were greater 
than the valued freight insured. This is plainly a distinct subject, hav- 
ing nothing to do with the insurance of the hull and machinery, and 
need not be further considered. 

The respondents contend that the policies "on advances" are, in légal 
effect, a further insurance on hull and machinery; that the subject in- 
sured and the interests are in reality precisely the same in the two classes 
of policies; and that the libelants are, therefore, estopped Irom making 
any further claim upon any of the insurers alter they hâve received the 
full agreed value of the ship, viz., $100,000, which it is admitted the 
libelants hâve received. If, however, the subject of insurance is not the 
same in the two classes of policies, if the parties did not intend to insure 
the same identical interest, or if the payment "on advances" was not in- 
tended to be a payment on account of the hull and machinery insured 
in the other policies, then there is no ground for any such estoppel as is 
claimed, and the respondent can dérive no advantage from the payments. 
Burnand v. Rodocanachi, L. R. 7 Aj)p. 333; Howard v. Scribner, supra. 

1. On comparing the policies themselves, it is plain that the respond- 
ents' policy, and the others like it which make up the $100,000, are 
simply insurances upon the hull and machinery, which are valued in 
ail alike at $75,000 and $25,000, respectively . The other three policies 
on advances, so called, although so incongruous in their reading as to go 
far to justify Mr. Justice Buller's remark in Brough v. Whitmore, 4 
Term R. 210, that a marine policy bas "always been considered in courts 
of law as an absurd and incohérent instrument," do yet, by thèse very 
incongruities, and by their departure from the simple form of the other 
policies, strongly indicate that they did not contemplate insurance of 
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the same subject-fnatter as the former. The former insured the hull 
and machinery alone; the latter were upo» "any kinds of goods, mer- 
chandises, andalsoupon the hull," etc. ; butin the written portions stated 
to be "on advances." The valuation in the former is $100,000 on hull 
and machinery; in the three latter, £2,600, £1,500, and £1,650, re- 
spectively, "on advances." It is notcredible thatany of the parties sup- 
posed that they were valuing the ship and merchandise at thèse sraall 
sums. Construed in that way, moreover, the policies would be prac- 
tically worthless, in vieW of the othef insurance already effected on the- 
hull for $100,000. Upon such incongruities in the forms of policies, 
the rule is to give greater weight to the written portions. Marsh. Ins. 
248. The fair inference, I think, from thèse policies themselves, would 
therefore be that they were intended to insure valued advances to the 
amounts stated in connection with the business of the ship or her cargo 
during the year follovving; just as in the policy "on freight," precisely 
the same printed form is used, and the same mode adopted of stating 
the value of "ship and goods" as "3,500 pounds on freight, chartered 
or otherwise." 

It is urged that Hine Bros, had no "advances" on the ship and goods 
in the légal and technical sensé; that is to say, no lien upon them. This 
does not strictly appear on the proofs. But if the intent was to insure 
their actual advances, and the underwriters knew it, and paid accord- 
ingly, it is immaterial after payment whether there was any lien or not, 
or whether the policies were legally enforceable. If the policies were 
void, then surely the subject-rnatter was not the same as the respond- 
ents' policy, which is confessedly valid. If it was either a wager policy 
or a gift, the respondents cannot take any advantage from it. Burnand 
V. RodoomacM, L. R. 7 App. 333. If the libelants had no ownership 
nor lien nor rights connected with the ship or goods in respect of their 
advances, they could not perhaps enforce a policy "on ship and goods" 
for lack of apt words showing an insurable interest, in the absence of 
some further stipulation. Mintum v. Inmrance Ch., 2 Allen, 86; /?i-siH'- 
ance Co. v. Baring, 20 Wall. 159, 163; Hancox v. Insurance Co., 3 Sum. 
132. But no question of that kind arises hère, because the policies 
themselves provided bj^ a spécial mémorandum that the issuing of the 
policy should be deemed snfficient proof of interest, and because Hine 
Bros, were in fact part owners, and because the insurers hâve paid the 
policies without raising any such question. 

The inquiry, therefore, returns, what was the subject intended to be 
insured and paid for by the policies on advances? Upon this point I 
find nothing in the testimony to indicate that it was anything différent 
from what it purports to be on the face of the policies, namely, the act- 
ual advances of Hine BroS. in the business of the Ship. Whether thèse 
advances were a lien or not, they were a debt for which the owners were 
liable, and the loss of the ship would by so rauch diminish the availa- 
ble means of payment. In the business of the ship, moreover, Hine 
Bros, found their own business and their own profits, which by the loss 
of the ship would be pro tanto destroyed. The profits of the ship's bus- 
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îness also for thç carrent year, which passed Ihrough their hands, would 
be a further security to Hine Bros, for their claims. Theiradvances, 
and their business relations wilh the ship, gave them, therefore, a spe- 
■cific interest in the life of the ship quite distinct from their part owner- 
ship in the hull and machinery. And ail thèse interests to which the 
advances were attached, and on which they depended, were through apt 
words a proper subject of Insurance, as uiuch as freight, or profits, or 
commissions, or the life of a debtorin a life insurance poliey in favor of 
a creditor; or a debt of ship-owners arising from their ship's négligent 
•collision with another ship now usually insured against in marine poli- 
cies. Hancox y. Insurance Co., mpra; Wilsonv. Jones, L. R. 2 Exch. 
139; Hoopery. Robirvion, 98 U. S. 528. Whether the words chosen to 
express this intent were. sufBcient to withstand sharp légal criticism is 
now immaterial, since the polieies hâve been paid. In my judgment, 
Hine Bros, being managing ovvners in possession, had sueh an équitable 
lien on ship, cargo, or freight, as the case rnight be, for their advances, 
even if they had no maritime lien, as to give them an insurable intere.st 
for such advances, which was covered by this poliey, within the author- 
ity of the case laist cited. Abb. Shipp. flOT; Story, Partn. § 443. The 
intent both of the poliey and of the payment is further made clear by 
Mr. Hine's testiinony, where he says that, "as the vessel was not fully 
insured ou hull and machinery, my firm, as managing owners, deter- 
mined to cover a lipe on advances, so that those moneys would not be 
entirely lost to them should the vessel be lost by a marine risk." It 
thus appears that, .though the reason they effected the insurance on ad- 
vances waa because the insurance on the hull was less than the ship's 
value, it was intended to insure the advances, as such, not the hull 
and machinery; so that if the ship were lost, the owners, by this addi- 
tional insurance on advances, might be fully indemnified. The insur- 
ance of "advances," which the owners would in any event be obliged to 
pay, operated indirectly to their benefit, by extinguishing their debt pro 
tanto, as much as further insurance of hull and machinery would bave 
donc. But this circumstance does not make the two modes of insurance 
identical, or the subject-matter in fact the same. If the additional in- 
surance had been upon the hull and machinery, it might hâve been un- 
availing and worthless. The intention was no doubt to cover what was 
not covered in the prior polieies, but the intent was to cover it by means 
of insurance on advances only. This method of insurance seems to hâve 
long been in common use at Lloyds. Mr. Hine deposed that he had 
been for the past 30 years a marine insurance agent; that for 13 years 
he personally conducted such business at Liverpool, as well as at Mary- 
port; and that during bis whole expérience, which was a large one, he 
never knew until the présent instance of any case where the question was 
raised as to insurance on hull and machinery having anything whatever 
to do with insurance effected on advances, with the "policy-proof-of-in- 
terest" clause in the poliey; and that "it is an acknowledged custom in 
England for such advances to be made bj' managing owners of steam- 
ships, and to hâve such advances covered by insurance, as was done in 
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the présent case, and such policies are never considered in any way tô 
affect policies on huU and machinery . " It was compétent for Hine Bros. , 
as managing owners in possession, to insure this debt. On payinent by 
the underwriters, the money went priniarily to pay Hine Bros. Inci- 
dentally, it inured equally to the benefit of the other part owners. So 
long as such policies are not taken out in excess of the actual value of 
theship, there is no interest liable to be injuriously aff'ected by them, 
nor do they violate any gênerai public policy. Had Hine Bros, effeeted 
thèse policies for their own interest only, as creditors, it would hardly 
be conténded that the respondents could hâve any benefit from them, 
though the underwriters, who paid the advances, might be subrogated 
pro tanto as creditors of the other part owners for the payment of their 
share of the debt. How is the case altered by the fact, which appears 
in the testimony of Mr. Hine, that the Insurance was designed indirectly 
for the benefit of ail the part owners, through an extinguishmentof their 
debt pro tanto, so as to prevent any équitable subrogation? That in no 
way coucerns the respondents. Had the policies not been valued, pos- 
sibly the amount recoverable on them by Hine Bros, might hâve been 
reduced to the proportion actually owed them by the other part owners; 
but after payment this again is immaterial. 

The case differs essentially from that of money raised upon bottomry of 
the ship after the insurance is effeeted, for in that case there is, in légal ef- 
fect, a transfer of a part interest in the vessel to the bottomry créditer; and 
the owners, through the receipt of advances on bottomry, which is a spe- 
cies of insurance, receive a part of the value ofthe vesssl, which in caseof 
loss they are not liable to repay. In such a case, therefore, the bottomry 
opérâtes as an actual diminution by so much of the owners' interest in the 
vessel. For that reason, such subséquent advances on bottomry are de- 
ducted from previous valued insurance on the ship, though prier bottomry 
is not deducted. Watson v. Inmrance Co. , 3 Wash. CCI. In the présent 
case the facts are otherwise. There was no diminution of the owners' inter- 
est at any time. The advances that were insured the owners were bound 
to pay, whether the vessel was lost or not. The subséquent policy on ad- 
vances made no change in the relation of the owners to the respondents, 
or as respects the libelants' interest in the hull and machinery which the 
respondents insured. The advances were a debt really owed to Hine 
Bros. This debt belonged to the business of the ship, and was so inti- 
mately connected with the ship and her future life and earnings as to be 
a proper subject of insurance. It was this that the policy on advances 
was designed to insure, and for which the payment was made by the 
underwriters; and, as this violated no policy of the law through any ex- 
cess in amount, worked no injury to the défendants, and was designed 
to opérate primarily as an extinguishment of a debt to Hine Bros., it 
was, in my judgment, wholly independent of the subject-matter of the 
respondents' policy, and constitutes no défense to this libel. Decree for 
libelant, with costs. 
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Shoe et al. V. Low Mode Iron Co. of Virginia et al. 
{District CmiTt, S. D. New York. May i, 1891.) 

QeNEEAL AVEBA&E — VOLtJNTABT BTRANDING — TSIO BBNBFIT — ToEK-AnTWBBP RtTLBS. 

The Bchoôner T., drawing 9 f6et of water^ and loaded with iron, in the gale of Sep- 
tember, 1889, after parting her kedge and starboard anchor iuside the. Delaware 
breakwater, drifted in the trough of the sea, her port anchor not holding, till 
within 350 yards of the outer bar, near Le-Wes, when the master, to save life, eut the 
cable, and let the vessel run head on to the shore. She grounded on the outer bar, 
broached to, and became a total loss ; but the cargo was partly saved. Upon a libel 
filed to recover upon a gênerai average bond against the owners of the cargo, It ap- 
pearing that when the cable: was slipped the vessel would hâve drifted on the bar 
substantially in the same place within flve minutes ; that there was no reasonable 
probability that she would hâve sunk bef ore reaching the bar, if the cable had not 
been eut; and that its only effect waa to drive her upon the bar one or two min- 
utes earlier ; and that the object in çutting the cable was not to save the vessel or 
cargo, and that in fact it was of no beneflt to either, — ?ield,that no claim of gênerai 
average arose, without référence to York-Antworp rule 5. 

In Adiniralty. Libel to recover upon a gênerai average bond. 
Wing, Shovdy & Putnam, for li bêlants. 
Sydney Chubb, for respondents. 

Brown, J. In the great gale of September 8, 9, and 10, 1889, some 
30 vessels, which had taken refuge from the storm inside of the Dela- 
ware breakwater, went ashore between the breakwater and Lewes; among 
them, the libelants' schooner Major W. H. Tantum. The libelants claim 
that the case is one of voluntary stranding. The vessel proved a total 
loss, but the cargo was partially saved. A bond having been given by 
the cargo-owner to pay any amount found due on gênerai average, this 
libel was filed to recover $2,939.03, the amount charged against the 
cargo by the average adjusters. So much of the cargo as was recovered 
by the salvors was forwarded to its destination. After the libel was 
filed a deposit was made by the respondents with the libelants' proctors 
of $1,850 and costs, which was received under a stipulation that the de- 
posit should be deemed équivalent to the payment of so much money 
into court, not as gênerai average, but as the whole expense for which 
the cargo was chargeable for salvage and for forwarding to the consignées. 
The respondents contend that the case is not one for any gênerai average 
charge, and, after much considération, I am of opinion that this conten- 
tion should be upheld, on the groundthat the facts, as I must find them 
upon the évidence, do not show (1) any voluntary act designed for the 
benefit of ship and cargo; nor (2) any such substantial sacrifice of the ship 
or benefit to the cargo as is necessary to sustain a gênerai average charge. 
The main facts are as folio ws: The schooner hauled inside the break- 
water, and came to anchor on September 8th, about three-quarters of a 
mile from the place of stranding. The wind was north-east, and in- 
creased in violence until the lOth. The schooner meantime had drifted 
somewhat to leeward, although the starboard and port anchors and the 
kedge had been successively put out with ail available cable. At 6 a. 
M. on the lOth the kedge parted, and the vessel drifted further to lee- 
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ward until about 8 or 8:30 a. m., when she brought up again on the 
port and starboard anchorg. ; ■ At .4 Pi m. the starboard chain parted, 
upon which the vessel's stem swung to the westward, and she lay in the 
trough of the séa drifting towards the beachj the port anchor not hold- 
ing sufficiently to keep her head to the wind. In this situation the seas 
at times broke over her, and filletî her decks with water^ so that thé 
çabin doors had to be keptclosed,buttbeinen were able to pass forward 
àlid aft> if while in that condition the hatches shoùld hâve been bro- 
ken inby the seas, as she was loaded *ith; iron, she would hâve soon 
fiUçd and sUnk if she had hot driîtpd ashore. ' Capt. Rudolph says that 
■'if the hatches got off she would not live five minutes." But her hatches 
were not startéd,,a,nd shé Was already within five minutes of the bar. 
Nothing on deck was broken, but she was very near the outer bar; and 
if she grounded there, broadside to the:.èças, as she was then going, there 
was great danger that all'on board would- be lost. The master, therefore, 
for the purpose of saving life, and with no other motive, determined to 
slip the cable of the remaining anchor. This wàs speediiy done inthree 
fathoms of water, and the helm being put hard a-starboard, the vessel 
without canvas paid off to the southward, and in a few moments was 
blown upon the outer bar head on, wliere she grounded fast, after broach- 
ing to with head to the eastward, and became a total loss. Some 20 
other light-draught vessels, in going ashore, passed over the outer bar, 
and ran high up on the beachsome 200 yards further in, most of which 
were afterwàrds got off. A iëwothers grounded outside of theTantum. 
The master got aboard of a llghter draught vessel the same night, as she 
passed close to the stem of the Tantum in ruuning over the bar. The 
rest of thé crew were rescued from the Tantum the next morning. The 
master testified that he slipjied his cable about half way from the ligbt 
to thé place of grounding, which would be a half mile from the latter. 
But hé buoyed the cable at the time it was slipped, and the testimony 
of the persons who afterwàrds recovered it leaves no doubt that it was 
not ovei' 200 or 250 yards from the place where the Tantum grounded. 
This serions error, if not intentional misre présentation, on a most im- 
portant point detracts greatly from the weight to be given to the master's 
testimony in other respects. In running ashore it was no doubt the ob- 
ject of the master to get as far as possible up the beach, and ior this pur- 
pose he would naturally hâve set ail possible canvas. None was set be- 
«ause, as he says, theré was not time to set any, which shows that the 
intei-val between slipping the cable and grounding was very short. It is 
further évident that at the time when the cable was slipped the anchor 
was of littlé or no use, and that the schooner was drifting ashore fast. 
If the anchor had held, the vessel's head, as the master himself testifies, 
would bave been kept more to the wind, and not bave fallen off to the 
westward in the trough of the sea. Mr. Hammond, one of the libelants' 
witnesses, in answering an inquiryas to the justification of the master in 
slipping the cable under such circumstances, testified: "But the vessel 
that would be thwart-hawsed swinging to anchor and chain, she would 
havé to be dragging very (ast that she cau't make the wind." As the 
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Tantum at the time when the cable was slipped was not over 250 yards 
from the place of grounding, and was drifting ashore very fast, the nec- 
essary inference of fact is (unless there was danger of instant sinking, 
which cannot be admitted for the reasons stated below) that, had the 
cable not been slipped, she would hâve gronnded in four or five minutes 
substantially in the sanié place, under the sanie conditions, and with 
the same resuit to the cargo; and that Ihe only effect of slipping the ca- 
ble, no canvas being set, was to let her drift upon the bar perhaps a 
couple of minutes earlier than she would otherwise hâve done, and with 
head to the eastward instead of tothe westward; an act, therefore, wholly 
without benefit to the cargo. This view accords entirely with the mas- 
ter's testimony as to his purpose in slipping the anchor; for he novvhere 
States in thè direct examination or cross-exaniination that his objectwas 
to save either the vesâel or the cargo, or that he supposed his act could 
make any différence as regards the safety of either. The only object he 
States Was to save their lives. When the small chain parted he said to 
the mate: 

" We hâve got to do something. We will drown hère. Question. You mean 
the starboard anchor? Answer. Yes; by ourgettingintothe ti'ough of thesea, 
I was afraid of her foundering there, and drowning ail hands. I buoyed the 
anclior, and sUpped the chain myself. Q. Why did you at that tirae slip the 
chain? A. Why, tosaveour lives. * * * Ç. feupposingyou had remained, 
and the chain had lield, what do you think would hâve been the efft^ct? A. 
Well, wé would liavefoiindered right there. * * * $. Inyourjudgment, 
was it faèSt, then, to slip the chain? A. Yes, sir. * * * Ç. You vvery 
dragtring so fast it [the remaining anchor] would not holdyou up, — you were 
dragging broadside on? A. Yes, sir. " 

The master's protest contains the following; 

" At 4 p. M. the chain of the small anchor parted. The mountainous seas 
that were running were breaking on board; the vessel, being unmanageable, got 
into the trough.of the sea, and commenced to founder." 

By the latter expression he says he meant that "her decks were full of 
water, and would hâve washed the houses ofî if we had stopped there;" 
which is a totally différent thing. To thèse surmises of the rnaster as to 
what might hâve happened, as he now states them, I cannot give much 
weight, because of his évident exaggerations, and because his testimony 
is not consistent or intelligible' as it stands. How could the vessel "stop '' 
in 18 feet of water unless the anchor should hold? And in that case, as 
he himself says, she would hâve come head to the wind; and then she would 
hâve ridden safely, as before. The only danger, as he himself states it, 
was from drifting in the trough of the sea, and her approach to the shore. 
There is no suggestion of any danger from the seas while her anchor held. 
If her anchor should hâve held, and she should hâve "stopped there," 
i. e., in three fàthoms of water, — she would not hâve been in any immé- 
diate danger, and would doubtless hâve ridden out the storm. The évi- 
dence quoted, therefore, proves nothing to the purpose. The vessel did 
not "begin to founder" before the cable was slipped, as the protest inti- 
mâtes. None of the hatches were in fact broken, washed ofï, or started,, 
before grounding; and she did not "stop" till she reached the outer bar„ 



128 FEDERAL EEPORTEE , Vol. 46. 

Ihoiigh that was then very near. I cannot find any consistent interpré- 
tation for this part of the captain's testimony, as it stands. What he 
meant probably was that if the vessel stopped by grounding in that vi- 
cinity — i. e., on the outer bar, broadside to the seas — ail would proba- 
bly lose their lives; and he therefore eut the cable in order to run the 
vessel ashore head on, and, if possible, over the outer bar to the beach 
bej'ond. He did not succeed in either. The vessel grounded where he 
fearod she would ground, and broached to precisely as she would hâve 
done two or three minutes later if the cable had not been eut. His tes- 
timony on this subject is so conditioned and qualified that I cannot find 
that when he slipped the cable there was the smallest probability that 
the vessel would founder just where she then was, or before she would 
hâve reached the bar, or that the master thought so. Up to that mo- 
ment not a thing on deck had been carried away or broken; nor was 
the danger any other than that she might stop and founder, broadside to 
the sea, on the outer bar, which was then very near, and would be very 
soon reached. That danger was imminent and pressing. To save life the 
master rightly did ail he could to avert it by trying, though unsuccess- 
fully, to run over the bar. His act proved of no use to ship or cargo. 

Such facts do not give rise to any claim of gênerai average. The three 
necessary éléments of motive, sacrifice, and benefit to cargo are alike 
wanting. The adjudications in the fédéral courts of this country, which 
are most favorable to a gênerai average, fall far short of sustaining it in 
a case like this. In the cases most nearly analogous, viz., those of The 
Julia, {Gaze v. Reilly,) 3 Wash. C. C. 298; The W. Swis, (Sims v. Gurney,) 
4 Bin. 513; The Brutus, (Barnard v. Adams,) 10 How. 270; The Star- 
of Hope, 9 Wall. 203; and The Vemon, (Sturgess v. Gary,) 2 Curt. 59, — 
the vessels were deliberately run ashore iinder sail for the purpose of sav- 
ing the cargo, and the ship also, if possible. The Brutus and the Sims 
were thus run several miles after their cables had parted. And in the 
case of The Hope, (Insurance Go. v. Asby,) 13 Pet. 332, the spécial verdict 
found that the vessel was run ashore "for the safety of the crew and the 
préservation of the vessel and cargo." The Brutus and the Vemon were 
sailed away from rocks to strand upon an even beach. In the case of 
The Oneim, {Rathhone v. Fowler,) 6 Blatchf. 294, 12 Wall. 102, the ship 
was run upon an uneven shore, and exposed to greater péril by straining, 
for the sake of saving the cargo. In ail thèse cases there was great bene- 
fit to the cargo through the sacrifice of the ship, and such was the pur- 
pose of the stranding. In The Star of Hope, 9 Wall. 232, Mr. Justice 
Cliffoed says: 

"Undoubtedly the sacrifice must be voluntary, and must hâve been in- 
tended as a means of saving the remainiug property of the adveiiture and the 
lives of those on board; and unless such was the purpose of the act, it gives 
no claim to contribution." 

And the vrhole ground and equity of gênerai average rest upon sub- 
stantial benefit to what is saved. Hère the voluntary act was of no bene- 
fit to the ship or cargo. The law of this country, as laid down in the 
case of Barnard v. Adams, supra, is doubtless more libéral than that of 
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lïiost countries in favor of gênerai average in cases of voluntary stranding. 
The weight of opinion among men interested in maritime affairs as to tlie 
best practical rule on this subject lias doubtlesâ been embodied in the 
York-Antwerp rules, which for a quarter of a century hâve disallowed a 
gênerai average upon a voluntary stranding where at the time when the 
stranding was determined on the vessel must in any event hâve been 
lost. This rule, (5,) as revised in the conférence of 1890, is as follows: 
"When ashipis intentionally runon shore, and the circiimstaneesaresuch 
that, if tliat course were net adopted she would inevitably sink, or drive on 
siiore or on rocks, no loss or damage caused to the ship, cargo, and freight, or 
any of them, by such intentional running on shore sliall be made good as gên- 
erai average. But in ail other cases where a ship is intentionally run on shore 
for the common safety the conséquent loss or damage shall be allowed as 
gênerai average." 

This rule accords largely with the continental law. See Valroger, 
Droit Mar. §§ 2220, 2223; 4 Desjardins, Droit Mar. §§ 978-1004; 6 Eev. 
Inter. Droit Mar. pp. 340, 352. Though ourown law is différent, noth- 
ing in it sustains a gênerai average except upon a voluntary sacrifice de- 
signed for and resulting in substantial benefit. For the lack of thèse élé- 
ments the libelants are entitled to recover no more than provided by the 
stipulation, and the respondents are entitled to the subséquent costs. 



Snow et al. v. 850 Tons of Mahogany and Ceîdar.^ 

(District Court, S. D. New York. April 24, 1891.) 

Chabter-Partt — "Deeault" of Chauterek — Construction — Violation oi' Custom 
Laws — Clearakce Revoked — Demurrage — Détention. 

The charter of a brig provided that "for each and every day's détention by de- 
f ault of the charterers, $30 per day should be paid " as demurrage. The brig loaded 
mahogany and cedar at Laguna, Mexico, and v^hen completely loaded, was delayed 
67 days by the action of the customs authorities of the port, who compelled the un- 
loading and remeasurement of the cargo on the charge of smuggling, and attempted 
under-statement of cargo, and non-payment of full export duties by the charterers. 
Though the difHculty mainly grew out of what proved to be an erroneous construc- 
tion of the Mexican law by the customs ofïicers, yet the évidence showed that the 
charterers had net paid the proper amount of duties, though the error was small, 
and had not stated to the offlcers the known measurement of the cargo. Held, that 
the charterers were bound to do ail th at belonged to them to get a proper clearanoe, 
and the détention was by their default, wlthin the terms of the charter contract. 
In a suit by the ship-owners against the cargo to recover freight and demurrage 
under the oharter-party, it was therefore lield, that the libelants were entitled to 
recover. 

In Admiralty^. Suit to recover freight and demurrage. 
Carter éc Ledyard, {Mr. Balkam, of counsel,) for claimants. 
Wing, Shoudy & Putnam, for libelants. 

BRovi^N, J. The above libel was filed to recover $3,271.01 freight, 
and $2,010 demurrage, for 67 days' détention of the brig Caroline 

• Reported by Edward G. Benediet, Bsq., of the New York bar. 
v.46F.no.2— 9 
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Grày at Laguna, Mexico. The cargo in question, consisting of mahog- 
aiiy and cedar, was loaded on the brig at Laguna, under a charter to 
Messrs., Bulnes Bros., by the terms of which the brig was to hâve for 
loading, in Mexico, 26 days, Sundays excepted. The charter provided 
that, "for each and every day's détention by default of the charterers, 
$30 per day should be paid" as demurrage. The brig was loaded within 
the specified lay-days by the charterers, who were owners of the cargo; 
a bill of lading therefor, prepared by the charterers, was signed and de- 
livered by the master, and clearance papers for the ship were dehvered 
to him by the charterers on Saturday, the ISth of April. On the same 
day the captai n applied for a pilot, and was told none could go till the 
next moming, when, upon renewed application, he was informed that 
the departure of the vessel was prohibited by the customs authorities. 
On returning.to his vessel he found two customs officers on board in 
charge of the ship. The cargo was subject to an export duty on both the 
mahogany and the cedar. The charterers had made an entry at the cus- 
tom-house for the cargo, and had paid certain duties. The departure 
of the vessel was stopped upon the charge of smuggling, and attempted 
fraudulent under-statement of cargo, and non-payment of the full lawful 
duties by the charterers, and the cargo was ordered to be unloaded for 
the purpose of remeasurement, whereby the vessel was delayed until 
.June 26th, when she sailed with her cargo on board, which was subse- 
quently delivered to the consignées in New York. In the case of Davis 
V. Pendergast, 16 Blatchf. 565, the demurrage clause was, in effect, like the 
présent, in providing that demurrage should be paid for any détention 
"by default of the charterers," 45 running days being allowed in loading 
and discharging. Chief Justice Waite there held that "détention, by 
reason pf any of the risks assumed by the respondents, places them in 
default, within the nieaning of the charter." And in Rumball v. Puig, 
34 Fed. Rep. 665, it was held that a clause in the charter sirailarly 
worded was designed to "bind the charterer for the neglect of any duty 
required of him to enable the vessel to sail." It was the duty of the 
charterers in this case to enter the goods properly at the custom-house, 
and to pay the propèr amount of duties. They did not do so, although, 
as it turned out, the error on their part was but small. The difBculty, 
for the most part, grew out of what proves to hâve been an erroneous 
construction of the Mexican law by the local officers of the customs at 
Laguna as to the proper mode of ascertaining the duties paj^able on ma- 
hogany; the officers claiming that it was by measurement of the mahog- 
any itself, while the shippers claimed it was according to the tonnage 
capacity of the ship. In the controversy that arose on this point, the 
charterers were vindicated; but this covered only the duties upon the 
mahogany, although that was the principal part of the cargo. As re- 
spects the cedar, the charterers were wrong, the duties being payable 
upon the measurement of the wood; and the amount shipped was found 
on remeasurement to be nearly double the quantity entered, and on 
which duties had been paid. Upon two trials growing out of this mat- 
ter in the administrative courts of Mexico, the charterers were acquitted 
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in the criminal suit that charged smuggling, fraud, and conspiracy; but 
in the other they were held civilly liable for the payment of a certain 
amount of double duties as a penalty for infringing the law, which 
amount, without further appeal, was paid by the charterers. The de- 
cree in the latter suit declared that they had "attempted to évade in part 
the payment of the fiscal duties." 

Upon thèse facts, I deera it unnecessary to consider many of the dé- 
tails presented in the elaborate and able brief of counsel. I must tind 
that the entry and payment of duties were in part incorrect and insufS- 
cient. To that extent the action of the customs officiais was jnstified by 
the event. The manifest, and the payment of duties, as respects the 
mahogany, were wrong, becanse less than the ship's measurement, de- 
ducting the cedar; and the duties paid on the cedar were confessedly too 
small. The évidence leaves no doubt that the charterers knew the meas- 
urement of ail the wood shipped, since the bill of lading, made out by 
them, States the measurement very nearly correctly. If the difïiculty as 
to the mahogany arose primarily from the erroneous construction of the 
law by the officiais, it must be iuferred that the charterers were willing 
to profit by the orror, since they did not conimunicate to the oflicials 
their own measurement of the mahogany, when entry and payment ac- 
cording to measurement were demanded, but accepted and paid duties 
upon a subséquent very low officiai measurement, which the charterers 
must bave known, I think, to be grossly incorrect. Payment or deposit 
of duties in the beginning, according to their own measurement, would 
hâve avoided ail trouble. It was evidently the original concealraent of 
the charterers' own measurement, and the subséquent disclosure of it by 
the bill of lading, that led the officiais to unload and remeasure the cargo, 
and this caused the delay. The plain error as to the cedar, though 
small, was also in itself more than a technical violation of the law, and 
placed the charterers in default. The vessel had nothing to do with ail 
this, and was in no way responsible for it. The charterers were bound, 
not merely to get a clearance for the cargo, right or wrong, but to do at 
least ail that belonged to them to do to get a proper clearance. The 
clearance they obtained was justly Hable to be revokcd, and was revoked, 
and the vessel was stopped, because the charterers did not make a true 
and correct manifest, nor pay or tender sufficieut duties. The détention 
that grew out of this failure was therefore a détention by their default, 
within the terms of the charter coutract. It is said that if the master 
had departed instantly, when the clearance papers were given him in the 
forenoon of Saturday the 13th, the vessel would hâve escaped seizure, 
and the delay hâve been thus avoided. The master testified that he did 
not obtain his papers until about 4 o'clock in the afternoon, and then 
applied for a pilot, and was told that he could not hâve one that night, 
hut could bave one the next morning, and early the next morning the 
vessel was seized, as above stated. T-he interval of a few hours, from 
about 10 to 4 at most, even if the charterers are correct as to the time when 
the clearance papers were sent to the ship, is quite too small to hold the 
ship in fault for the subséquent détention. In no sensé was it the proxi- 
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mate cause. The interval was in fact no more than a reasonable time for 
the master to produce the clearance papers before the American consul at 
the port of Laguna, pursuant to section 4309, Rev. St. U. S., in order 
to obtain the ship's papers to enable her to sail. The subséquent pro- 
duction by the master of his copy of the bill of lading before the con- 
sul, pursuant to his request, for the inspection of the customs officers, 
was no breach of an}^ obligation to the charterers, however great may 
bave been the discrepancy thereby disclosed between the tons loaded 
and the amount stated in the entry, of which the master was ignorant. 
Decree for the libelant for the homeward freight, as claimed, with de- 
murrage during the delay at the charter rates, with costs. 



The Brooklyn.' 

The Gloucester. 

Empire Wakehouse. Co., Limited, v. The Brooklyn. 

Same V. The Gloucester. 

{District Court, S. D. New York. April 15, 1891.) 

WhARFINGERS— CONTRACT ÏOR DOOK PRIVILEGES — IXCLUDES WhARFA&E CUSTOM. 

A contract by a wharfinger to furnish "dock privilèges" for "the unloading of a 
cargo of iron from barges and for reloading and removing the cargo by trucks " 
from the wharf includes the wharfage charges for giving the vessel a berth along- 
side the v?harf, as well as the charges for space on the dock occupied by cargo, and 
controls any custom to the contrary. 

In Admiralty. Suits for wharfage. 
Frederick W. Hinrichs, for libelant. 
Goodrich, Deady & Goodrich, for respondents. 

Brown, J. The libels in the abovetwo cases were filed to recover for 
"wharfage" at différent times during the months of January, February, 
and March, 1890, while the above-named lighters were discharging at 
libelant's dock, at the Waverly stores, -Brooklyn. The cases hâve been 
submitted upon an agreed statement of facts, from which it appears, in 
addition to the above, that both lighters were chartered by the claim- 
ants to A. & P. Roberts & Co., of Philadelphia, for carrying structural 
iron to said dock, and that the wharfage claimed in the libels was for 
the time during which they were engaged in unloading there; that the 
libelant had previously, by a written contract with Roberts & Co., 
"rented" to the latter "dock privilèges at Waverly stores for the unload- 
ing from barges of elevated railroad structural iron, and for the reload- 

•Reported by Edward G. Benedict, Esq., of the New York bar. 
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i% and removing the same by trucks through said property, at the daily 
rental or sura of $5 for each and every day, beginning with the day on 
which the first of said iron was landed;" that the iron brought by thèse 
lighters was the iron referred to in said contract; and that Roberts & Co. 
had paid the libelants in full the stipulated priée of five dollars per day 
for the whole period for which wharfage is now claimed against the light- 
ers. The libelant contends that the "dock privilèges" bargained for and 
paid for did net include any wharfage charge for ihe berthing of the ves- 
sel along-side the dock while unloading, but only the use of the dock in 
receiving the iron from the lighters and in reloading it on trucks and 
carting it away. The libelant reserves in the submission "the right 
to prove that, irrespective of the statute, it has been the gênerai custom 
in the port of New York to charge for berthing the vessel, and also for 
rent for space occupied by the cargo on dock," if the court holds such 
évidence compétent under objection. The lighters were both chartered 
by Roberts & Co. , who unloaded the iron on their account. If the berth- 
ing of the vessel while unloading is included in the contract, as the con- 
tract priée has been paid in full, there can be no lien on the vessel, since 
the vessel owes nothing that remains unpaid. The Woodland, 104 U. S. 
181; Woodruffv. Havemeyer, 106 N. Y. 129, 12 N. E. Rep. 628. The 
charges for wharfage in this port are regulated by statute. Laws 1875, 
p. 482, c. 405. The exaction of any greater sum than allowed is made 
pénal, (liaws 1879, p. 234, c. 168,) though this does not apply to keep- 
ing or storing cargo, {Woodruffv. Havemeyer, supra.) The terms "dock- 
age" and "wharfage" are synonymous. They are used interchangeably, 
as the last cited statute shows. Wharfage or dockage is a charge ibr the 
use of a wharf or dock. It may accrue from the use of the dock in 
mooring for the purposes of protection and safety only. The George E. 
Berry, 25 Fed. Rep. 780. But in this port such a charge is ordinarily 
for the purpose of loading or unloading cargo on the dock, and that in- 
cludes necessarily a berth for the vessel, and a place of deposit for the 
cargo. The statute recognizes this by making a différence in the rate 
chargeable while a vessel is lying along-side the wharf and unloading, 
and the rate chargeable while not unloading, but made fast outside of 
another vessel, the latter charge being only half the former. To prevent 
incumbrances upon the wharf and its use for storage purposes, the stat- 
ute further authorizes a charge of five cents a ton per day for goods or 
materials left on the wharf more than 24 hours alter the discharge is 
completed. Thèse provisions, with the imposition of a penalty for ex- 
acting any greater sum than preseribed, clearly agrée with immémorial 
practice, and show that the charge for "wharfage" when unloading in- 
cludes the use of the dock for that purpose. No proof of custom could 
avail to reverse this évident statutory provision. The terms of this con- 
tract bave the same import. What is granted is "dock privilèges," both 
for "unloading from barges" and for "reloading and removal by trucks." 
There could be no unloading without a vessel to unload from, and that 
vessel must hâve her berth in order to unload. The "dock privilèges 
for unloading," therefore, necessarily include the use of the perpendicu- 
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lar side of the dock as a berth for the vessel, as much as the use of the 
horizontal surface where lier cargo is deposited. The libelant sues for 
the full prescribed wharfage rate, though Roberts & Co. hâve paid the 
contract price in iuU. If the libels were sustained, and the vessels 
obliged to pay thèse full rates, as thatwould include the use of the wharf 
as a place of deposit dnring discharge and up to 24 hours afterwards, ail 
that would reniain for the agreeraent to operate upon would be the use 
of the dock as a place for keeping the iron after the lapse of 24 hours. 
The language of the agreement is not consistent with such a construction. 
On the contrary, it expressly states that the five dollars per day is to 
begin to run from the day when the first of said iron is landed, — i. e., 
before the discharge is even completed. The terms of the agreement ev- 
idently import a stipulated price per day as a substitute for the statutory 
provisions, both for a berth while unloading and for the use of the wharf 
■for more than 24 hours after the discharge, in case Roberts & Co. should 
find it désirable to use it longer. The custom alleged, if proved, would 
not change the meaning of the contract, nor the évident meaning qî the 
statu te. Libels dismissed, with costs. 



The Jersey City."- 
DoYi^E V. The Jersey City. 

(District Court, S. D. New York. May 4, 1891.) 

NegI/IGenoe — Personal Injuiît— Fall THKonon Hatchwat — Dut¥ to Chahterer's 
Men. 

Libelsnt was a stevedore, employed by charterers of part of the steam-ship 
J. C. to çut up a refrigerator in the hold. On leavlng work at midnight, he lell 
down the hatchway, and libeled the vessel for injuries thereby reoeived, olaiming 
fault in that the hatch v, aa not covered, and lights maintained about the opening. 
The évidence showed that it is not customary to cover the hatchways until the cargo 
is in. The open hatoh was linown to the libelant, and was the customary opening. 
The charterers supplied lights to the workmen. When libelant fell, one was burn- 
ing within six feet of the hatch. Held, that the ship was not under any duty to 
supply lights or to cover the hatches for the charterers' men, nor was libelant's 
fall due to the lack of light, but to his own négligence. The libel was therefore 
dismissed. 

In Admiralty. Suit to recover damages for personal injuries. 
H. H. Shook, for libelant. 
Convers & Kirlin, for claimant. 

Beown, J. The libelant was employed as a carpenter by the charter- 
ers of certain space on board the steam-.«hip Jersey City, as one of agang 
of about 15 men, in putting up a refrigerator between decks abreast of 
No. 1 hatch. He began work at noon of February 10, 1890, and on 
quitting work at midnight, when about to ascend the ladder, he fell 

'Reported by Edward &. Benedict, Esq., of the New York bar. 
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through the open hatch at the foot of the ladder into the lowet hold. 
His thigh was brokeii by the fall, and this libel is filed to recover dam- 
ages. The alleged faults of the ship are that the hatch was not kept 
coveî'ed, and that lights were not maintained about the opening. The 
évidence shows that it is not customary on ship-board to cover the 
hatches between-decks while the vessel is in port until her cargo is 
loaded. The way to the Vjetween-decks was by a ladder that ran l'rom 
the forward side of the upper hatchway perpendicularly down to the 
coamings of the forward side of the hatch below. The ladder was in the 
middle of that side, and about five feet from each corner. Stevedores 
were at work upon the cargo during the day, and had been going up and 
down by the same ladder into the hold below, so that that part of ihe 
hatch which was at the foot of the ladder was keptuncovered, inaccord- 
ance with the usual practice. The only proper way of going to the 
ladder was i'rom the deck immediately in front of the hatch. The libel- 
ant testifies that at midnight, on quitting work, he went to the side of 
the hatch near where he had been working, raised his foot to step upon 
covers which he supposed to be there, and at the same titne reached for- 
ward for the ladder, but fell down the hatch, because no cover was there 
to step on. He says also that it was dark, because the lights were ex- 
tinguished, as had been ordered. From other testimony, however, in- 
cluding some of the libelant's own witnesses, it is quite certain that there 
had been no covers at the foot of the ladder at any time during the day. 
The libelant, when he came down at noon, when he went up at6 o'clock 
for supper, and when he came down again to work at 7 P. M., must hâve 
seen and known that there were no covers there. To repeated inquiries 
of the court, he would not say that at either of thèse three times he had 
stepped upon any covers in going down or going up the ladder; and it 
is plain that he had not. One of his own witnesses also testified that, 
instead of stepping in from the side of the hatch, he stepped upon the 
corner, and, as the ladder was five feet from the corner of the hatch, it is 
incredible that he should bave stepped up from the side of the hatch 
where h<i was working, and at the same time reached out his hands for 
the ladder. Each of the workmen during the evening had been sup- 
plied with one or two candies. When the libelant fell, only a part of 
the candies had been extinguished, and one was burning within 6 feet 
of the hatch. 

From thèse facts it is évident that the libelant's fall was owing to his 
own négligence alone. He knew perfectly the proper means of access to 
the ladder, and that there were no covers at the foot, and that he could 
properly approach the ladder in only one way, viz., the way he had 
gone three times. At midnight he was among the first to start to go up. 
It is likely that in his haste he stepped upon the corner, and rashly in- 
tended to walk upon the coamings to tlie ladder, instead of keeping on 
deck. Whether this be so or not, there was no fault in the ship towards 
him. In fact he was not in the employ of the ship at ail, nor perlbrm- 
ing any work for her benefit. He was at work for the charterers, who 
were erecting a refrigerator on their own account, and at their own ex- 
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pense. The workmen were supplied with ail necessary lights by the 
charterers. The ship was not under any duty to supply lights or to 
cover the hatches merely for the use of the charterers' men, nor was the 
libelant's fall in fact owing to any lack of light. The open hatch was 
fuUy known to him, it was the customary opening, and the only eare 
necessary to avoid it was such ordinary care as ail who work on ship- 
board are expected to exercise. The Sir Garnet Wolseley, 41 Fed. Eep. 
896. If they do not take such care, it is at their own risk. 
Libel dismissed. 



The J. C. Rich.' 
Scott v. The J. C. Rich. 

{District Court, S. D. Alahama. February 18, 1891,) 

1. Maritime Lien — State Statute. 

ïhe liens declared by state statute are enforoeable in admiralty only if attached 
to contracta maritime in their nature. 

2. Same — Construction of Vessel. 

A contract for the building and equipment of a vessel is non-maritime in its nat- 
ure, and a lien therelor created by state statute is not enforceable in admiralty. 

In Admiralty. Libel in rem. 

FiUam, Torrey & Hanaw and J. I. Clemmons, for claimants. 

W. D. McKinstry and L. II. Failh, for libelant. 

TouLMiN, J. This suit is brought by libelant to recover a sum of 
money claimed to be due him for work and labor done as ship carpenter 
under a contract with the owner of said tug. The proof shows that the 
work was done on the vessel in completing her construction, and render- 
ing her fit for the uses for which she was designed. It shows that the 
tug, when partly constructed, was launched and sunk for préservation; 
that she was then without shoe, rudder, engine, stem-plate, house, steer- 
ing-gear, bunks, or boilers; that she remained in this condition some 
considérable time, was subsequently raised, and libelant contracted to do 
certain necessary carpenter's work to complète her. She was not enrolled 
and licensed and finished as a complète vessel, as originally designed, 
until after libelant's work on her. The proof further shows that froni 
the laying of her keel she was destined to become a steam-tug, was suita- 
ble for nothing else, was never completed for any other use, and had not 
been used for the purposes of commerce and navigation until after the 
work done on her by the libelant. What the libelant did, therefore, 
must be held to hâve been done in the original construction of the vessel. 
In order to the existence of the admiralty jurisdiction in this court, the 

•Reported by Peter J. Hamilton, Escj., of the Mobile bar. 
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claim must be maritime in its nature, and the lien raust exist either un- 
der the admiralty or the local law. The jurisdiction of the admiralty 
dépends in contract on the maritime character of the contract. The Pacif- 
ic, 9 Fed. Rep. 120; The De Lesseps, 17 Fed. Rep. 460; î%e Glenmont, 
32 Fed. Rep. 703; The Royal George, 1 Woods, 290; TheMadnd, 40 Fed. 
Rep. 677. A contract for the building and equipment of a vessel is es- 
sentially non-maritime. Authorities cited supra, and Roach v. Chapman, 
22 How. 129; Ferry Co. v. Beers, 20 How. 393; Edwards v. Elliott, 21 
Wall. 532. The work, being done in the original construction of the 
vessel, is not maritime in its nature, and does not give riseto a maritime 
contract. Nor can it be made so by the state statute, the only effect of 
which is to attach a lien to a contract originally maritime in nature, and 
not to make a contract maritime which is not so originally. So the cases 
cited hâve expressly adjudged. 

The libel in this case must be dismissed, and it is so ordered. 



The Charles Hebard, etc. 

Lyoxs et al. v. The Charles Hebard, etc. 

(District Court, E. D. Miohigan. February 18, 1891.) 

1. CoTXisiON— Négligent Towage. 

The tug A., with two schooners in tow, was ascending the St. Clair. She was 
just passing a raft 1,800 feet long and 350 feet wide, foUowed ai some distance by 
the steamer H., with three schooners in tow. Passing signais were exchanged that 
the tows shonld go starboard to starboard. 'the A. hugged the American shore so 
closely that upon the approach of the H., or almost immedlately afterwards, she 
and her tow were grounded. The H., having been advised fnrther up the stream 
of the présence of the raft, was running very siowly, and, after rounding the corner 
of the raft, and running along-side near enough to touch it, received a hail f rom the 
flrst schooner that her tow-lines were in danger of f ouling with the raft, and checked 
her speed further, and her tow, loosing steerage-way, was swept by the current 
into collision with the tgw of the A. Held, that the H. was at f ault in permittinj:^ 
her tow to lose the necessary steerage-way. 

3. Same — Inévitable Accident. 

An inscrutable cause of collision will not be assumed because the f ault of navî 
gation does not appear by the proof, if the physical conditions be suoh that the. 
lairly repel the suggestion of inévitable accident and indioate some unknown bai 
management as the real cause of the injury. 

In Admiralty. 

The tug American Eagle, with two schooners in tow, was ascending 
the St. Clair river just below the lower end of the south-east bend. A 
raft 1,800 feet long and about 250 feet wide, in tow of a tug, was de- 
scending the same bend, followed some distance above by the steamer 
Charles Hebard, with three schooners in tow. The tows were ail at- 
tached by Unes about 500 feet long, each. Above the bend the Hebard 
was notified by a passing steamer to look out for a raft below. She was 
then under full headway, but soon after this notice checked her speed 
somewhat. The night was clear, and the wind from the eastward, but 
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not of disturbing force. The position of the vaft in the river was a mat- 
ter of dispute, and the people in charge of it not being found as wit- 
nesses, the conflict is one between the parties to the suit. The testi- 
mony of the ascending tow placed the raft some 1,500 or 2,000 feet 
further down the bend than that of the descending tovv. The Amer- 
ican Eagle testified that the raft iay diagonally across the river, with the 
alter end so near to the American shore that he could not safely pass it 
without endangering bis schooners; whereupon he pushed the bow of 
bis tug against it, and shoved that end of the raft further out into the 
.river, with the starboard corner just about mid-stream, but lapping to- 
wards the American shore, and by this means the raft passed clearof liis 
tow, but very near to them. But in executing this maneuver he was so 
crowded that he was almost upûn the American shore, which he had 
hugged as closel}' as possible ail the way up the raft. Just as he was 
completing the maneuver of shoving the raft out of his way, the Hebard 
appeared, and he signaled her that there was danger, which signal the 
Hebard denied hearing, however. Passing signais vvere exchanged that 
the tows should go starboard to starboard, and the American Eagle, 
crowding doser to the American shore upon seeing the Hebard approach, 
and putting herwheel to starboard, ran upon the bank and grounded, as 
did her schooners. The Hebard and her firstschooner passed quite near 
to the American Eagle, and still nearer to her first and second schoon- 
ers, but the second schooner of the Hebard came into collision with the 
first schooner of the American Eagle with a glancing blow, possil)! j^ with- 
out more than touching, and, taking foui of her anchor tore it from its 
fastenings and carried away its chain, tore out the cat-head and part of 
the railings, after which she came into collision with the second schooner 
of the American Eagle, with which she became entangled, and was held 
fast until morning. The third schooner of the Hebard's tow came into 
more violent collision with the first schooner of the American Eagle's tow, 
and, fouling with her, was likewise held fast until morning. The testi- 
mony of the Hebard places the raft higher up the river and the Amer- 
ican Eagle and her tow still lower down and passing along-side the raft, 
wlien she first came into view. The Hebard saw the raft 400 or 500 feet 
:ahead of her, and immediately checked her speed for the second time. 
The raft was close to the Canadian shore, holding well up against it, with 
its rear end about mid-stream. The space between it and Canadian shore 
was so narrow that he could see the water only a ship's length ahead, 
and, having determined to pass to the starboard of the raft, he signaled 
the American Eagle and her tow that he would go starboard to starboard 
with him. Rounding the corner of the raft, he passed near enough to 
touch, and went ahead, close along-side the raft;; but receiving a bail 
from his first schooner that her tow-lines were in danger of fouling with 
the raft, he checked again for the third time, and brought the révolutions 
of the engine to about 20 per minute, after which he went ahead stronger 
until the collision and the parting of himself and his first schooner from 
the other two, the tow-line having been cast loose by that schooner when 
she observed the collision. The Hebard's testimony is that the Ameri- 
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can Eagle and her tow were afloat, and moving up, and they thought 
outward, at least as to the schooners, at the time they rounded the raft; 
but it is a coneeded fact that the proof shows quite conclusively that 
if the American Eagle and her tow were not aground at the moment of 
collision, the grounding and collision were almost simultaneous, and the 
fact of the grounding and its place of occurrence was fixed by the situa- 
tion the next day, when the vessels were separated. The owners of the 
schooners in tow of the American Eagle filed this libel for damages against 
the Hebard. 

Moore & Oanfield, for libelants. 

H. D. Goulder, for respondent. 

Hammokd, J., Cafter stating thefacts as ahove.) The decree în this case 
must be for the libelants, with costs, and the usual référence will be 
made to ascertain the damages. The court cannot see any fault on the 
part of the tug American Eagle or the vessels in her tow contributing to 
this collision in the least degree. The only fault imputed is that she 
did not stop below until the raft had passed out of the way, or until 
the Hebard had cleared it. This is équivalent to a demand on the part 
of the Hebard for the right of way upon about half of the river, with 
ample room, aceording to the testimony, for two such tows to pass be- 
tween the raft and the American shore of the St. Clair river, at the 
south-east bend. By the Hebard's testimony the raft was so near to the 
Canadian shore when she rounded it that she could see but little waler 
between them, and it was impossible for her to take that side of the raft; 
also that she kept within a very few feet of the raft on that side next 
the American shore. If this be so, she had the most abundant room 
and water — more than 250 feet — for the joint navigation of herself and 
the American Eagle and her tow on that side the raft. The most ordi- 
nary skill would hâve accomplished such a passage, although ail the 
witnesses say the présence of the raft and the nature of the bend made 
it necessary to be careful, and call it "close." The experts say that 
there should hâve been no difficulty in such a situation. It is there- 
fore preposterous to demand that the up-going tow should stop and 
give the whole space to the Hebard and her tow coming down. Whether 
the American Eagle and her tow were aground, as they say, on the Amer- 
ican shore, or were moving up, as the Hebard people say, at the time 
the latter appeared upon the scène, the former could not be in fault, for 
nobody dénies that they were hugging the American shore desperately, 
in order to keep out of the way, whether of the raft or the Hebard i» 
immaterial. If the Hebard's story be true, she was doing this to keep 
out of her way; if the American Eagle's story be true, then, out of the 
way of the raft; but howsoever this be, she could, in that situation, be 
in no fault. Having the right to be there, she was doing the best she 
could to give ail possible room to the Hebard and the raft. The court 
finds her without fault. 

The mère happening of the collision, in such a case, would seem to 
throw the blâme on the Hebard, in the absence of any showing by her 
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of a cause for which she was not responsible in the sensé that it was un- 
avoidable by her. But it is urged that the case of Tlie Worthington, 19 
Fed. Rep. 836, imposes on the libelant the duty of locating the fault of 
the Hebard by proof that shall convince the court that the force causing 
the collision came of her négligence; otherwise, it is said the fault is in- 
scrutable, the accident inévitable, and that the libel must be therefore 
dismissed. It does not seem to the court that that case is entirely ap- 
plicable to this, though apparently so nearly alike. There the court 
found that neither vessel was in fault; saying that the colliding vessel 
had removed by proof the presumption of fault on her part arising from 
the fact of collision, the victim being without fault. Undoubtedly this 
presumption is, even at common law, not always conclusive, possibly not 
even always prima fade; or ratheritmay besaid that the presumption of 
négligence does not arise inevitably from the bare happening of a collision. 
It dépends upon the circumstances of any case, and mostlargely on the 
nature of the injury itself, as indicating the cause of it to hâve been the 
négligence of the défendant, although the précise physical causation may 
be obscure, or possibly inscrutable. I do not uuderstand the case to hold 
that the actual cause must be made apparent, and not left in doubt, as 
a cause producing the physical opération of forces that inflict the injury. 
So we are thrown back on the inquiry of fact as to négligence upon the 
just measure of the probative value of the accident itself in its relation to 
the circumstances shown to be attending it. Given the fact that the in- 
jured vessel is seen to be without fault, or even without a suspicion of 
any; given the fact that there were nearly 300 feet of open water between 
the edge of the raft and the American shore; given the fact that there 
was no force in the sweep of the current or no obstacle in the trend of 
the bend that was not always in that bend and that current, if not in 
ail bends and ail currents; given the fact that there was no hindranoe 
in the wind or light, nothing in any of the éléments that ordinary skill 
in navigation should not always anticipate at that tirne and place, and 
under the conditions then présent, — and it does seem to me that the 
négligence of the Hebard is conclusively demonstrated by the happen- 
ing of the collision itself, whether we can, under the proof, point out 
the précise fault in navigation or not; and it further seems to me that 
there is nothing in the case of The Worthington, supra, which breaks the 
force of this conclusion. 

But taking that case for ail that the défendant claims, and the facts hère 
point with reasonable certainty to the fault; taking also everything the 
Hebard 's people say to be true as sworn, and it sufRciently appears that 
the current drifted the offending vessels in the Hebard's tow against the 
injured vessels in the tow of the American Eagle, the force of the cur- 
rent being somewhat supplemented , perhaps, by the force from the tow- 
lines, from which had been gathered a momentum not then entirely 
lost. How should thèse natural forces hâve been overcome to prevent the 
collision? By sufficient counteracting force applied by the Hebard; for 
it is plain there was no bad navigation on the part of her vessels in tow 
which infiicted the injury. When we see that she was running under 
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slow bells which had been checking her from the time whea far away 
up the river she had been told to look eut for the raft below, that she had 
reduced her speed to so low a point that her communicated force to the 
vessels in tow was not sufïicient to overcome the drift of the curreLt, and 
the remaining momentum, which in the situation had a tendency to aid 
the current, as it swung the vessels with it along the concave side of 
the bend. Sufficient force would hâve swept them the other way; less 
than enough left the vessels helpless, and without the headway to steer 
them safely. The witnesses who say they had sufficient headway for 
steerage purposes are either mistaken in this, or they are mistaken in 
their opinion that sufficient steerage- way was ail that was needed ; and 
more must hâve beenrequired, because absolutely there is no other pos- 
sible force acting to bring about this collision than those already indi- 
cated; and as thèse same witnesses are just as certain that they steered 
their vessels properly and did the utmost to turn them aside, if there had 
been sufficient steerage-way they would hâve accomplished their pur- 
pose. Hère I attach much importance to the two compétent and satis- 
factory experts that were examined. They agreed that there was noth- 
ing extraordinary in the situation as described by défendant; that while 
it required careful and skillful management, there was abundant room 
for passing. But they said the situation demanded that the speed should 
be maintained, and rather increased than diminished, so that the vessels 
in tow should be held up against the current and swept, as it were, through 
the place. I cannot agrée, in our présent knowledge of the forces at 
work in such plain situations as those we hâve hère, that there may hâve 
been some mysterious, hidden, or inscrutable cause which no one in this 
case can divine. I should rather believe that the testimony was mis- 
taken or false, and proceed to find the cause of the collision as against it; 
but that is unnecessary hère, 1 think. However, we must not allow ten- 
derness for witnesses, nor a good-natured impulse to believe what is sworn 
to be true, to assent too readily to the suggestion of an inscrutable cause 
or inévitable accident, which mistake would be the resuit of a too easy 
finding, through such tenderness, that the navigation was faultless. If 
we are correct in divining the force which caused this collision, we are 
certainly correct in "locating the fault of the navigation," and this an- 
swers the most expanded sensé of that term used by eounsel in urging the 
principle of the Warthington Case, with which I entirely agrée, though I do 
not think it means ail that eounsel urge in that behalf. 

As to the excuse that the slowing down under the last checking bell 
was done to prevent a fouling of the towing-line with the logs of the raft, 
it may be said that that situation was either the resuit of previous check- 
ing or of running unnecessarily close to the raft, or some other misman- 
agementof thelinesorof the navigation. Ordinary skill or care in naviga- 
tion is surely equal to the task of preventing such a fouling without the 
sacrifice of sufficient headway to manage the tow. The présence of a raft 
in a canal is not an extraordinary danger, and the turning it in even 
close quarters caa surely be accomplished without throwing away a tow 



142 FEDERAL EBPGETER, Vol. 46. 

of vessels by permitting the currents to lash them, whip-like, against the 
bank or against another vessel on the bank, whether aground or moving 
closely to it. 

So far we bave considered the case upon the proof of defendant's wit- 
nesses, not taking everything they say to be true, and particularly not 
ail the opinions they express, but substantially giving credit to them, and 
believing that they swear as they saw the facts, and only correctitig er- 
rors of évidence by the other proof pertinent thereto; and this is ail the 
court can ever do, for it is not bound to believe everything a witness 
swears, although he be a crédible witness. Crédible witnesses are often 
mistaken. But turning now for a moment to the libelants' proof, and 
the négligence of the Hebard becomes established so firmly that the 
learned counsel for the défendant do not deny it. And I nmstsay that, 
in my judgment, the corroborating facts more nearly confirm the libel- 
ants' story than that of the défendant, not as before said, in ail that 
which thèse witnesses say, and in their expressed opinions, but substan- 
tiallj'. And I say this without imputing falsehood to the Hebard's peu- 
ple, for I believe they testified according to the appearance of things to 
them. For example, I think her captain believed the raft was so close 
to the Canadian shore that it was unsafe for him to tàke that chute. But 
the fact of the collision itself, the crowding of the American Eagle and her 
tow upon the American bank, the closeness with which the Hebard 
crowded and kept to the raft, ail corivince me that the raft had been and 
was doser — very much closer^to the American shore than he thought it 
was, and that it would probably hâve been safer for him to go between the 
raft and the Canadian side, and was, perhaps, a faûlt of navigation not 
to do this. But whether this besoornot, if the raft was in the river a t the 
place where the libelants locate it, then, although it was only an error of 
judgment not to take the Canadian side of the raft, the fault in navigation 
after ehoosing the other side is not denied, as befdre stated, by learned 
counsel. The American Eagle had crowded the tail of the raft away 
from its threatening position toward her tow by pushing her prow against it 
until it had passed, and the Hebard did not take around the ralt until it 
was much farther down the river than she locates it by her own proof. This 
maneuverof the American Eagle was made before the Hebard appeared, 
and she had already been crowded aground on the American shore, thoùgh 
this grounding occurred almost simultaneously with the Hebard's appear- 
ance. There was no time to show anchorlights, but the Hebard knew of 
the présence of the tow, and ought to bave recognîzed its helpless condi- 
tion; at least, she ought to bave known that it was as close in shore as it 
eould get, and to hâve governed herself accordingly. It was a fault to 
lose headway or give away speed until her own tow should drift help- 
lessly against this grounded tow on her starboard, or against a tow al- 
ready crowded over as close as possible to the American shore, and just 
as helpless, almost, as if grounded. I might array détails of proof fur- 
ther showing this corrobdration of the libelants' story of this disaster, but 
it is sufflcient to say thàt the great facts — the established facts — conform 
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moj-e Bensibly to that story than the other, in my judgment. The resuit 
of this csonsideration of the Ubelants' proof is the same as before, the cause 
of collision, js precisely the same, the négligence the same, and the only 
différence between the two is that the situation aa described, by libelants 
is much more likely to hâve brought : bout the collision than the other. 
It accounts for it far njore satislactorily, and more clearly indicates the 
cause to hâve been that which it must -also hâve been in the situation 
described by défendant. It is hardly necessary to say that in this view 
the Hebard is liable, and in some sensé it ia quite immaterial which may 
be found to hâve been the true relative situation of the vessels, whether 
that given by the défendant or by the libelants. 
The decree will be as before ordered. 



HuDSON RivEE Cément Ce. v. The Empeeoe and The E. H. 

Gakbison.^ 

(District Court, S. D. New Y'ork. May 5, 1891.) 

Collision — Steam- Vessels Meeting— LookobT — Proximate Catjsb — East River 
Navigation. 

The tug G., with a tow, was going down the East river about dusk. She had no 
lookout other thaa her pilot. A ferry-boat coming eut of her slip crossed ahead of 
the tug's course, attracting the attention of her pilot, so that he did not see the tug 
E., which, with a tow, was coming up stream, about 150 feet off the piers, in plain 
sight of the G., aad giving her repeated signais. The G. coUided with the tow of 
the E. Held, that the f ailure of the G. to hâve a lookout was the cause of the 
collision, rendering the G. liable therefor; that the navigation of the E. near the 
shore, though contrary to the state statute, afforded such abundant time and spaoe 
for avoiding collision as not to constitute a proximate cause of it, and was imma- 
terial. 

In Admiralty. Suit to recover damages caused by collision. 
Goodrich, Deady & Goodrich, for libelants. 
Carpenter & Moaher, for the Emperor. 
Alexander & Ash, for the E. H. Garrison. 

Beown, J. The tug Garrison, in going down the East river about 
■dusk on November 19, 1890, came in collision, a little above Gatharine 
ferry-slip, with the libelant's barge Isabella, in tow along-side of the tug 
Emperor going up, about 150 feet only off the end of the piers. The 
account of the collision given by the pilot of the Garrison is that, as he 
was going down in about mid-river, a ferry-boat came out of the Roose- 
velt ferry-slip, which is immediately above the East River bridge abut- 
ment, and gave him a signal of one whistle, in obédience to which, he 
ported bis wheel to go to the right; and that as the ferry-boat passed him 

iReported by Edward G. Benedict, Esq., of the New York bar 
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she opened up under her stem the Emperor and her tow, so near to the 
Garrison that collision was then unavoidable. On examination I find it 
quite impossible to accept this theory of the collision on the ebb-tide. 
The collision could not hâve occurred where it did occur had the Em- 
peror with her tow come up from below the ferry-boat as the latter came 
out froin her slip. The men on the Emperor mustalso in that case hâve 
inevitably seen the ferry-boat, and several of their witnesses testify that 
no ferry-boat was seen. There can be no doubt that, if the ferry-boat 
came out at the time stated by the Garrison's pilot, she came out astern 
of the Emperor, and that the Emperor and her tow were ail the time in 
full view, both lights and huUs, it not being yet dark. The Garrison 
had no lookout, and it is probable that the ferry-boat engaged ail the 
pilot's attention, so that the Emperor and her tow were not noticed un- 
til quite near. The case is one of those in which the absence of a look- 
out proper on the tug, as required by law, becomes materiai. The omis- 
sion of the lookout, though often immaterial, is always at the tug's risk. 
The Emperor twice gave timely signais to the Garrison, which were also 
unnoticed. There was plenty of time and space for the Garrison to hâve 
avoided running into the tow. At the collision she had changed her 
course about 10 points, and was heading 2 points up river. Though the 
Emperor was navigating near the New York shore,and not inmid-river, 
as required by statute, yet, as she was in plain view, and gave repeated 
signais in time, and as there was abundant space for the Garrison to hâve 
avoided running into her tow had any proper attention been given her, 
the fault is deemed that of the Garrison only; and the Emperor's navi- 
gation in the wrong part of the river is treated as not the proximate cause 
of the collision, and immaterial. The Francis, 44 Fed. Rep. 510, 512. 
Decree for libelant with costs as against the Garrison, and libel dis- 
missed with costs as respects the Emperor. 
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Chicago, R. I. & P. Ry. Co. v. Denver & R. G. R. Co. 

(Circuit Court, D. Colorado. December, 1890.) 

1. RaILROAD COMPANIES — CONTKACT — ASSIGNMENT OP CONTRACT POE USE OF ROADS. 

A contract between the C, R. I. & C. R. Co. and çlefendant company, giving the 
former the right to use the latter's tracks, dépôts, etc. , stipulated that the contract 
should be binding on the lessees, assigns, grantees, and suocessors of each company 
during the continuance of their franchises, and provided that the former com- 
pany oonld assign its interest in the contract oniy by sale, lease, or consolidation 
of its own property. Held., that an assignaient or convej'ance b/the C, R. I. & C. 
Co. of its interest in the contract by virtue of leases, sales, and consolidation of its 
property, carried with it ail the rights of said company under the contract. 

2. SaME— ÉSTOPPEL. 

Where a railroad company which has granted to another company the right to 
the joint use of its track, dépôts, etc., allows the grantee and assignée of the latter 
to enter upon and continue in such possession and use, it is practically a construc- 
tion of the power of the company to assign its rights under the contract. 

3. Same — Construction of Contract. 

Complainant's assigner, being engagea in building a railroad from the east, with 
the intention of brlnging it to Colorado Sprints, or, possibly, direct to Denver, 
entered into a contract with défendant company for the use of its tracks, dépôts, 
etc., which provided that complainant's assigner should hâve the fuU, equal, joint, 
and perpétuai possession and use of ail defendant's tracka, buildings, stations, 
sidings, and switchings on and along its Une of railway "between and including 
Denver" and South Pueblo, meaning and intending to include ail its railway and 
appurtenant property "between and at the points aforesaid. " Held, that the con- 
tract gives complainant the right to use the dépôt grounds and property of défend- 
ant in Denver for the handling of its freight and passengér business, without re- 
spect to the road over which it may haul its cars. Hallett, J., dissenting. 

In Equity. 

Thomas F. Withi'ow, M. A. Low, and A. E. Pattison, for complainant. 

E. 0. Wolcoit, J. F. Vaile, and G. W. Easley, for défendant. 

Miller, Justice. This suit is one brought in the cliancery branch of 
the circuit court of the United States for this district by the Chicago, Rock 
Island & Pacific Railway Company against the Denver & Rio Grande 
Railroad Company. The object of the bill is to enforce certain rights which 
the Chicago & Rock Island Company, as I shall call it generally, claims 
to the use of what is called the "terminal facilities" of the Denver end 
of the road of the Denver & Rio Grande Railroad Company. The rights 
thus asserted grow eut ofa contract originally made between the Denver 
& Rio Grande Railroad Company and the Chicago, Rock Island & Colo- 
rado Railway Company. It concerned the use of the Denver & Rio Grande 
Railroad, which was then in opération between Pueblo and Denver — a 
distance of 120 miles almost, north and south — by the other company, 
which was being built from the east to connect with the Denver & Rio 
Grande Railroad at some point on this line. The construction of that 
contract is the subject-matter which we hâve to décide, and is the founda- 
tion of the différence between the two railroads, — I say between the two 
railroads; I mean the Chicago & Rock Island Railway Company, which 
claims to hâve become invested with ail the rights concerning the matter 
now in controversy which the Chicago, Rock Island & Colorado Railway 
Company had by the original contract. 
v.46F.no.3— 10 
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One of the points raised in the case is that this is not a .sound propo- 
sition; that ihe Chicago, Eock Island & Pacific Railvvay Company, be- 
ing a totally différent company trom the Chicago, Eock Island & Colo- 
rado Railway Company, has not become possessed of the rights whicli 
the contract between the two latter companies conferred upon the Chi- 
cago, Rock Island & Colorado Railway Company. I do not know how 
rauch importance the défendants in this case, the Denver & Rio Grande 
Railroad Company, attached to that proposition. I tliink there are two 
sufïicient answers to it, which show that the Chicago, Rock Island & Pa- 
cific Company has the rights which were conceded, in regard to the 
présent matter in issue, originally to the Chicago, Rock Island & Colo- 
rado Railway Company, the party who made the original contract. 
One of thèse reasons is found in section 9, art. 3, of the original contract 
between the two railroad companies who are parties to it. Section 9 is 
as follows: 

"This contract shall attach to and run withthe railways of the respective 
parties during the corporate existence of eaeh, and of ail extensions of siich 
existence, by renewal or otherwlse, and shall be binding upon the lessees, as- 
signs, grantees, and successors of eaeh during the continuance of tlieir sev- 
eral corporate franchises: provided, however, that the Chicago Conapany can 
assign its intereat in this contract only by sale, lease, or consolidation of its 
Gwnproperty." 

The allégations of the bill, and further facts presented in the papers 
before us, satisfy me that the Chicago Company — that is, the original 
contracting company — did convey or assign its interest to the Chicago, 
Rock Island & Pacific Railway Company by virtue of leases, sales, and 
consolidation of its property . If there were any doubt upon that branch 
of the subject, it would, perhaps, be removed, for the purposes of this 
suit at ail events, by the fact that the Denver & Rio Grande Railroad 
Company has permitted the Chicago, Rock Island & Pacific Companj', 
the présent plaintifif, to exercise ail the rights granted by this contract to 
the Chicago & Colorado Railway Company, and does permit it to exer- 
cise them to this day, and has never controverted their right to exercise 
such rights as belonged to the original contracting parties. That has 
been in opération for several years, so that it is a practical construction 
of the power of the original contracting party, the Chicago, Rock Island 
& Colorado Company, to assign, and the Chicago, Rock Island & Pacific 
Company to receive the benefit of, that contract. 

I pass from that subject with the simple statement that, in the exist- 
ing State of things, the rights of the Chicago, Rock Island & Pacific 
Company are such as were conferred by this contract on the Chicago, 
Rock Island & Colorado Railway Company. ' Those rights are summed 
up in the first section of article 1 of the contract, a section which is short, 
terse, and, it seems to me, is clear. It is as follows: 

"Article 1. The Denver Company covenants, promises, and agrées to and 
witb the Cliicago Company: 

"Section 1. It [that is, the Denver Company] hereby lets the Chicago 
Company into the fuU, equal, joint, and perpétuai possession and use of ail 
its tracks, buildings, stations, sidings, and switclies on and along its Une of 
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rallway between and including Denver and South Pueblo, excluding its shops 
at Burnham, meaning and intending thereby to include in the description 
aforesaid ail and every portion of its railway and appurtfnant property be- 
tween and at the points aforesaid, and ail improvements and betterments 
thereof, and additions thereto, which may be jointly used by the parties, as 
hereinaf ter provided. " 

It would be difficult to devise language more explicit and more com- 
prehensive than this. It is a grant ta the Chicago Company, in terms, 
at least, in perpetuity, of the equal and joint possession and use of some- 
thing. ïhat is the nature of the power and interest granted by the 
Denver Company to the Chicago Company. It is the equal. This equality 
must hâve référence to the two companies; there is nobody elsecontract- 
ing. That they shall be equally, jointly. and perpetually in possession 
and use of what? Now, having defiiied the nature of the power granted, 
— the interest granted, — we find it equally explicit when it cornes to 
saying in what that interest has vested, — what property is to be covered 
by it; namely, its tracks, buildings, stations, sidings, and switches 
(those are very minute particulars) on and along its line of railway be- 
tween and including Denver and South Pueblo. That is very minute 
and ver}' particular, so far as to exclude any doubt about the point of 
terminus. It is not between Denver aud South Pueblo, but it goes fur- 
ther, and says: "Including Denver and South Pueblo, and excluding 
its shops at Burnham," — tells what is to be excluded; meaning and in- 
tending to include in the description aforesaid ail and every portion of 
its railway and appurtenant property between and at the points afore- 
said, and ail improvements and betterments thereof, and additions 
thereto. As I hâve already said, it would be difScult to tind any lan- 
guage more capable of conveyiug such an interest as they did convey in 
ail the property appurtenant to that railroad, except the shops at Burn- 
ham. Welli what is charged by the Rock Island & Pacific Railway 
against the Denver & Rio Grande Railroad Company is that they hâve 
given notice to the plaintiff that they propose to exclude it from the 
benefits secured by that section in their buildings, its terminal facilities 
at Denver; and the Rock Island Railway Company asks this court, by 
injunction, to prevent them from doing that. They say that they 
are running every day into Denver, and into the dépôt at Denver, or 
into the yards, where the connection is made at Denver with other roads, 
trains which the Denver & Rio Grande Railroad Company propose to ex- 
clude and prevent them from running in. If the question presented to 
us was that there never was any want of proper compliance with its con- 
tract on the part of the plaintiff in this case, we could enter into that 
question, and settle it; but such is not the case that is before us. It is 
one of a much higher grade. It is claimed by the Denver & Rio Grande 
Railroad Company that this contract did not oblige them to carry for the 
original contraeting party any freight, passengers, or other subject of 
railroad traflBc than such as miglit come to the city of Colorado Springs. 
It is claimed that there was no real right in the "Chicago Railway," as 
it la çalled in this cputract, tp take up or tp land the property, traffic, 
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freight, or passengers at the Denver end of this road at ail; that it must 
enter, as I understand, by Colorado Springs, and that they hâve no right 
to enter upon the use of this road anyvvhere else; and, if they are not 
correct in (hat rigid construction of the contract, they insist that the cars 
which the Chicago, Rock Island & Pacific Railway Company now run 
into this yard of the Denver & Rio Grande Railroad Company are no 
part of the traffic which is included in this contract. The Chicago & 
Colorado Railway Company evidently suppose that, wherever it ran cars 
carrying passengers or freight that came to the Denver & Rio Grande 
Railroad Company, it had a right to use the tracks, terminais, and de- 
pots of that Company from Denver to Pueblo. It is now said that be- 
cause the Chicago & Rock Island Railway Company, which obtained the 
benefit of that contract, is bringing trains with passengers and freight 
over another road to Denver, part of the way, it is therefore excluded 
from the contract. It is not my opinion that such a construction of 
the contract gives to the plaintifï the equal and joint possession and 
use of that part of the Denver & Rio Grande Railroad which constitutes 
the tracks at its terminus. I think that was made a part of the road 
that was conveyed , and I am of the opinion that by the conveyance the 
Chicago & Colorado Company came into the use and control of the Chi- 
cago, Rock Island & Pacific Company by virtue of the assignments and 
sales and consolidations I hâve already alluded to. I think that that 
included the right to run its cars, its passenger cars and its freight 
cars, and its freight into the Denver & Rio Grande dépôt, although it 
came over — was hauled over — somebody's else road. I think any other 
construction is a narrow and destroying use of thèse enlarged terms. I 
don't see why people put such things into contracts unless they mean 
them. What can they mean, if they don't mean the use of the terminais 
at the end of the road, both at Pueblo and Denver? If the contract bas 
any qualifications or conditions to that use, it must be explicit and clear, 
because the language in which the grant was made admits of nothing of 
the kind. 

I do not propose to go into those parts of the contract which are sup- 
posed to limit and qualify, and make exceptions to the gênerai language 
of the first section of the contract, further than to say, in gênerai terms, 
that the whole of the contract seems to me divisible into two or three 
purposes and objects. The first one is to define what was conveyed, 
and the terms on which it was conveyed; and the second had relation to 
some matters of expenses in the running of the road. In regard to the 
interest in the road, the contract provides that the cost of what bas been 
thus granted or let by the Denver & Rio Grande Railroad Company shall 
be estimated, as it stood then, at $3,000,000, and an estimate of what 
the Rock Island Company should pay for the use of that road, which 
had been built by the Denver & Rio Grande Railroad Company, is made 
in the contract, and it is stated how much they shall pay. That, like 
the other part of the contract, is a perpétuai obligation, as I understand 
it, and the Rock Island Company was to pay the interest on this suni 
forever, whether they used the road much, or whéther they used it lit- 
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tle; and there is no provision in the contract implying that the amount 
of interest which they shall pay — which that road shall pay — on account 
of the original construction of this road from Denver to Pueblo, includ- 
ing both ends of it, shall be diminished or changed or modified in any 
way, with a solitary exception, and that is, that there is an express pro- 
vision that the Denver & Rio Grande Railroad Company niay permit 
other companies to corne into the use of that pièce of road upon terms 
which would be satisfactory to it, and, I believe, the Rock Island Com- 
pany; but, at ail events, whatever thèse new companies shall pay for the 
use of this pièce of road is to go to diminish the sum which the Rock 
Island Company is to pay in the way of interest on that part already 
constructed. It is also provided that the Rock Island Company shall 
pay one-half of ail the taxes that the Denver & Rio Grande Railroad 
Company is to be subjected to; and the whole of that contract very clearly 
shows that, as to the cost of this road, as to the taxes which shall accrue, 
as to improvements which may be necessary to be made, the Rock Island 
Company shall pay a certain proportion of that cost, in the way of in- 
terest, to the Denver Company. So that it has bought by contract the 
right to the use of that railroad from one end of the line mentioned to 
the other, and including both ends, and it is under contract to pay for 
it, and that whether it loses or makes by it. Whether the Denver & 
Rio Grande Railroad Companj' becomes a success or a failure, this Com- 
pany agrées to pay — the plaintififis bound to pay — its proportion of the 
interest and the cost of ail this road, and of the taxes which may accrue 
upon it. 

But there was another considération in the matter, and that was, that 
there are certain expenses appurtenant to running the road, — to keep it 
going, — and those cannot be estimated by what has been donc in the 
past. They cannot settle at once, on the basis of 50 years, what it 
would cost to supply clerks and agents and firemen and tracktnasters, 
and ail that kind of thing; that is to be estimated by some other, différ- 
ent plan, and the contract goes on to specify how that is to be paid for. 
I do not enter into thèse matters, because I simply say that they are ad- 
ditional sums to be paid by the Chicago & Rock Island road for the 
running of the institution, or its current expenses, which were not paid 
for when its use was then bought. Now, as regards the first part of the 
contract, I do not find in any of the subséquent provisions for the pay- 
ment of running expenses of officers, watchmen, trackmen, engineers, 
and ail that kind of thing — I do not see in the provisions for thèse 
things — anything which modifies the right of the road as granted in 
the original section; and if thèse were made conditions précèdent to the 
use of the road, as they are not, I do no' think that the Denver and Rio 
Grande Railroad could enforce the payment which is stipulated for in 
regard to thèse matters by its own action in excluding the Chicago & 
Rock Island Railway . It may be the subject of référence, as is provided 
in one of the provisions or sections. It might be the subject of suit if 
the Rock Island road did not pay what it»#ught to pay for thèse second- 
ary and current expenses. It could be made to pay by suit. No al- 
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légations that it is insolvent. Perhaps some kind of suit might be in- 
stituted by the Denver & Rio Grande Company for spécifie perlbrnaance, 
for ail I know, so as to prevent continuons suits; but I do not think 
that any of thèse arrangements, which relate to compensation for the 
current expenses of the conduct of this road, affect or détermine, or are 
important in construing, the original contract by which the interest in 
the Denver & Rio Grande Railroad Company is conveyed to plaintifïs. 

I think that is about ail I bave to say on the subject. I do not agrée 
to the construction of the contract by which the Chicago, Rock Island 
& Colorado Railvvay Company, the original contracter, was bound to 
connect with this railroad only at Colorado Springs as at ail feasible; 
nor do I believe in any limitation upon the right of the Chicago, Rock 
Island & Pacific Railway Company to use the Denver & Rio Grande 
Railroad at ail. Nor is there a limitation upon that right, except that 
it shall be equal and joint with the Denver & Rio Grande Railroad, and 
must, of course, be so conducted as to hâve the regard of thèse rights as 
well as its own; and, with this view of the subject, I do not believe that 
the Denver Company bas the right to exclude the Rock Island & Pacific 
Railway Company from the use of its yards and its buildings, which 
are appurtenant to, and a part of, the Don ver & Rio Grande Railroad at 
Denver. 

As I understand, — as this is my view of the matter, — although differ- 
ing from Judge Hallett, it is my duty to grant the injunction prayed 
for in this case. 

Hallett, J., (dissenting.) My construction of this contract is widely 
différent from that given by Justice Miller. I think that thejudgment 
of the court should not be confined to section 1 of article 1 of the con- 
tract, but should cover the whole instrument; and, in order to bring out 
the true interprétation and meaning of the contract, it is proper to look 
at the situation of the parties. When this contract was made, the Chi- 
cago, Rock Island & Colorado Railway Company was engaged in build- 
ing a road from the Kansas line through the state in this direction, with 
the intention to bring that road to this point, Colorado Springs, and also 
with the intention, under some circumstances, to carry the road to Den- 
ver direct. It was seen that if the road should be constructed to this 
point it would become necessary to connect with the two principal com- 
mercial cities in the state^' — ci ties which, I believe, are regarded by rail- 
road men as common points, to which freight rates are equal and also 
passenger rates; and, when they should arrive at this place with the 
road, it would become a question whether that road should be built 
from Colorado Springs to Pueblo, and from Colorado Springs to Denver, 
or whether an arrangement should be made with the Rio Grande Com- 
pany for the use of its road between Denver and Pueblo; and, of course, 
if satisfactory arrangements could be made with the Denver & Rio Grande 
Company, it would be much cheaper for the new company, and would 
somewhat reduce the expenses of the old company, to make such an ar- 
rangement. Accordingly, this contract was made; and, as I understand 
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it, the road, considered in its physical character, the Chicago, Rock Isl- 
and & Pacific Railway Company, acquired the use of the Denver & Rio 
Grande Railway between this point and Pueblo and Colorado Springs. 
More than in any other instance, I think, the railroad of a railroad Com- 
pany is the physical body of the corporation, in so far as any corpora- 
tion may be said to hâve a physical existence, and a body which may 
be recognized. The body of the corporation is the railroad, and it rep- 
resents the corporation, in that sensé; and this was the contract of the 
road — the new railroad with ,the old railroad — for one connection at Col- 
orado Springs, not a connection at Denver, Pueblo, or other point. If 
the contract which has since been made by the Rock Island Company 
with the Union Pacific Company, by which it has secured a line between 
Limon and Denver, had then been made, this contract would not hâve 
taken effect, because it is expressly provided in this instrument that, if 
the Chicago & Colorado Railway Company shall build a road to Denver, 
then the contract shall become void and inefl"ectual; and, of course, if 
the Chicago Company had acquired the right to use the Union Pacific 
road at that time, there would hâve been no occasion for the making of 
the contract. Moreover, if the complainant in this suit should now ac- 
quire a line going into Pueblo in the same manner that it has acquired 
the right to enter Denver by a distinct line, there would then be no use 
whatever for the Rio Grande road between Denver and Pueblo, and the 
use of it in the way in which it is mentioned in this contract, and ail 
the provisions in this contract for estimating the cost of maintenance by 
wheelage, and ail that, would become ineffectuai. Now, as to this in- 
terprétation of this contract, I can find support in every clause of the 
agreement, but I do not care to refer to more than one of them. To go 
over the contract at length, and give considération to each particular 
clause, would be a matter of great labor, and occupy a great deal of time, 
to no profit. The clause to which I refer is the third clause on page 13 
of article 3 of the printed contract, which provides that "the Denver 
Company may admit any other company operating a Connecting railway 
to the possession and use of said railway between Denver and South 
Pueblo, or any portion thereof, with itself and the Chicago Company, 
upon substantially the same terms as those set ont in thèse articles." 
Now the Union Pacific road, which has since been acquired proportion- 
ately from Limon to Denver by the Rock Island Company, was then in 
existence. It is one of the roads relerred to in this clause of the agree- 
ment, and the right to admit that road to the use of this road was re- 
served in this agreement to the Rio Grande Company. . There is. not a 
doubt of that in my mind. F.urtherroore, on the next page of this, con- 
tract, it is said hère in section 11: "This contract is intended to permit 
either party hereto to exchange business with other companies in car- 
load lots or otherwise, and in the ordinary exchange of business in the 
cars of such other companies. " The right hère reserved to this exchange 
at the time of this contract was a right arising ont of the use of the road 
from Limon to Denver, and it was provided for in this agreement. Now, 
if you look at this and other parts of this instrument, it seems to me 
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perfectly clear that the right acquired by the new company — the "Chi- 
cago Company," as it is called in the agreement — was the use of the Den- 
ver & Rio Grande Railroad between Denver and Pueblo, in connection 
with the line which they proposed to build. It was through a connec- 
tion at Colorado Springs, and not elsewhere. It was by one connection, 
and no more. The Rock Island Company bas since made another con- 
nection, and my Brother Miller announces hère that they may make 
any number of connections. If they acquire the control and use of ail 
the lines that enter Denver, they may put the business of ail those lines 
upon the yards and terminais of this company; they may put it any- 
where upon the line of this road. I cannot agrée in that construction 
of the agreement, but it is unnecessary for me to comment at length 
upon it. I must dissent from the opinion given bj' Justice Miller, and 
when this cause cornes up for final décision, as Brother Miller will not 
be présent, it will be for the considération of the circuit judge. 



American Preservers' Trust v. Taylor Manuf'g Co. et al. 
OircuU Court, E. D. Missouri, E. D. May 18, 1891.) 

1. Corporation — Contraot — Agexcy. 

Where a MU for injunction avers that a certain agreement, though signed only 
by the stockholders of défendant company, was in fact executed for and on behafi 
of the company, and that the stockholders were duly authorized and empowered 
to act for the company, and that tho company had received the proceeds of the con- 
sidération of such agreement, it oannot be held on demurrer that the company is 
not bound by the agreement simply because its name is not appended thereto, and 
Buch agreement purports to be only the individual undertaking of certain stock- 
holders. 

2. Same — Ultra Vires — Trust Combination. 

A trust agreement by which the stockholders of seven corporations, situated in 
différent parts of the country, acting for their respective companies, authorize 
trustées to purchase stock, bonds, or property of any corporation or firm engaged 
in a certain business; to issue trust certiflcates therefor; to organize corporations 
to carry on such business ; to exercise control over corporations by the purchase 
of their stock; to sell any property other than stocks, and reçoive the purchase 
money, and to reçoive the dividends on stock, interest on bonds, etc. ; and, after 
paying the expenses of the trust, to déclare dividends on the ti-ust certiflcates,— is 
beyond the corporate powers of a Missouri corporation; and a co venant made by it, 
in considération of admission to the trust and of the beneiits to be derived by its 
stockholders from the trust agreement, that it would not engage in the business 
for which it was organized for a period of 2.5 yeai's, is void, and the company will 
not be restrained by injunction from violating it. 

In Equity. Bill for injunction. 

A. Léo Weil, C. H. Krum, Frank Ryan, and James 0. Broadkead, foi 
complainant. 

Judson de Reyburn, for défendants. 

Thayer, J. This case was before the court on a former occasion on 
an application for a preliminary injunction. The bill bas since been 
amended, and the questions now to be determined arise on a gênerai de- 
murrer to the complaint. 
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1. An injunction was refused because it did not appear, when such 
an order was applied for, that the Taylor Manufacturing Company had 
signed or had become bound by the "agreement of co-operation " (as it 
is termed) of date May 16, 1889. Vide 43 Fed. Rep. 711. The bill 
has been so amended as to overcome that objection, at least on demurrer. 
It is now averred that that agreement, though it was only signed by 
stockholders of the manufacturing company, was in fact "executed for 
and in behalf of said company," and that said stockholders "were duly 
authorized and empowered to so act for the company," and that the 
company "received the proceeds of the sale of the trust certificates," 
which formed a part of the considération for executing the agreement 
of co-operation. In view of thèse allégations, it cannot be held, on de- 
murrer, that the corporation is not bound by the agreement of co-op- 
eration, merely because its name is not appended to the agreement, or 
because the agreement on its face purports to be the individuel obliga- 
tion of certain of its stockholders. When a contract is one which a cor- 
poration is empowered to make, and has in fact authorized to be made 
for its benefit, but in the name of some other person or persons, it may 
be held liable thereon. So far as natural persons are concerned, it is 
usually imniaterial by what name they see fit to évidence their assent 
to a contract, providing they do assent and intend to become bound; 
and the same doctrine has been held applicable to corporations. Mel- 
ledge v. Iron Co., 5 Cash. 158; Carroll v. Society, 125 Mass. 565. 

2. It accordingly becomes necessary to consider the case upon the as- 
sumption that the Taylor Manufacturing Company executed the agree- 
ment of co-operation, and thereby covenanted "that for the period of 
twenty-five years * * * jt ^^ould not, within the territory of the 
United States of America, engage * * * in the manufacture or sale 
of préserves, jellies, fruit butters," etc. According to the averments of 
the bill, the agreement of co-operation was executed "in compliance 
with and in pursuance of" a promise to exécute such an agreement, 
made by the Taylor Manufacturing Company, when it becaine a mem- 
ber of the "American Preservers' Trust," and signed the articles of asso- 
ciation. It appears that the exécution of that agreement was one of the 
conditions upon which the manufacturing company was allowed to 
become a member of the trust, and to share in the benetits incident 
to such membership. It follows, that the considération supporting 
its covenant to discontinue the manufacture and sale of préserves was 
not merely the sum of money received for its plant, tools, brands, 
and trade-marks, but the considération consisted in part of advantages 
gained, or supposed to bave been gained, by admission to the trust. 
For the purposes of this décision, therefore, the "trust agreement," ex- 
ecuted some time in the spring of 1888, and the "agreement of co-oper- 
ation," executed in May, 1889, raust be treated as part and parcel of 
the same agreement. The terms of both agreements were assented to at 
the same time. It was made a condition, when the Taylor Manufactur- 
ing Company was admitted to the trust, that it should enter into a cove- 
nant (termed an "agreement of co-operation") to discontinue one branch 



154 FEDERAL REPORTEE, vol. 46. 

of its business, which covenant it subsequently executed. In its îegal 
aspects, therefore, the case présents the same features that it would pré- 
sent if the covenant which complainant seeks to enforce had been incor- 
pora ted into the trust agréera ent. 

3. The next question to be considered is whether the trust agreement, 
as described in the bill, was one to which the Taylor Manufacturing Corn- 
pan}', a corporation created by the laws of the state of Missouri, could 
lawl'ully become a party. It seems that the American Preservers' Trust 
was an organization formed originally by tlie stockholders of seven for- 
eign corporations located in différent parts of the United States, ail of 
which were engaged in the fruit-preserving business. Whether the for- 
eign corporations themselves executed the articles of association is not 
explicitly stated, but the fair inference is that they did. The articles of 
association (hereafter and heretofore also termed the " trust agreement ") 
provided that they should take effect 60 days from the time those hold- 
ing the majority of the stock of the seven foreign corporations aforesaid 
should hâve transferred their stock to a board of nine trustées, also named 
in the articles. Without going too much into détail, it will sufHce to 
say that the trust agreement authorized the trustées (as soon as the arti- 
cles took effect) to ])repare and issue trust certificates for stock, bonds, or 
other property at auy time transferred or assigned to them, such cerlili- 
cates to be based on the estimated earning capacity of the property so ae- 
quired. They were also authorized to purchase the stock, bonds, prop- 
erty, or business of any corporation or firnj engaged in the fruit-preserv- 
ing business, that was nôt originally ooncerned in the trust, or to lease 
the property of any such company or firm; also to organize corporations 
to carry on the fruit-preserving business; also to exercise control over 
corporations bj- means of the acquisition of their stock; also to sell anj^ 
trust property in their possession, other than stocks, and to receive the 
purchase money; also to receive and collect dividends on stocks, and in- 
terest on bonds, and out of the mone}' so received on account of sales, 
dividends, or interest, after paying the oxpenses of the trust, to déclare 
dividends on the trust certificates, which they had themselves issued and 
put in circulation. It is obvions, I think, that the trustées (so terraed 
in the trust agreement) were in reaJity the agents of those persons, firms, 
and corporations who had signed such agreement, and had attemi^ted to 
confer upon the trustées the extensive powers last described. It is fur- 
thermore olndous that the Taylor Manufacturing Company, by siguing 
the trust agreement, even after the trust had taken effect, or had become 
established, made itsoJf a party thereto, (so far as it was able to do,) and 
became one of the principals by whom the agency in question was cre- 
ated. Now, it is a proposition which admits of little doubt, that tho 
Taylor Manufacturing Company exceeded its powers in signing and be- 
coniing a party to the trust agreement. By so doing, it in effect united, 
with the other corporations and individuals who signed the agreement, 
in creating a partnership or joint-stock concern, and in furtherance of 
that enterpriso it undertook to appoint agents to manage the concern in 
its behalf, and to vest such agents with authority to buy and lease prop- 
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erty in ail parts of the United States, to obtain and exercise control over 
other corporations by acqniring their stock, and with power likewise to 
issue negotiable securities without lirait, and to déclare dividends thereon. 
In ail of thèse respects I must conclude that the défendant corporation, 
by executing the trust agreement, undertook to exercise powers to which 
it could lay no reasonable claim by virtue of the law under which it is 
«rganized, and from which ail of its powers are derived. Some stress 
was laid in the argument upon the allégations of the bill that the trust 
was formed for the purpose of securing "an economical, proper, and sat- 
isfactory conduct" of the fruit-preserving business, and "an intelligent 
co-operation in the business of manufacturing préserves;" also upon the 
further allégation that the effect of the association "has been to create a 
better market for the sale of green fruits, * * * ^nd more econom- 
ical methods of manufacture, and to produce a better class of goods, free 
from deleterious substances," etc. This may be true, but the matters so 
alleged are not material to the présent inquiry. The question now be- 
fore the court is whether a business corporation, organized under the laws 
■of this state, has the right to become a member of such an association, 
or to appoint agents with such extensive powers, and that inquiry must 
be answered in the négative. People v. Refining Co., 121 N. Y. 682, 24 
N. E. Rep. 834; Mallory v. OU- Works, 86 Tenn. 598, 8 S. W. Rep. 
396; State v. Dùtilling Go., (Neb.) 46 N. W. Rep. 155; MiUs v. Upton, 
10 Gray, 596. 

4. The ultimate question is whether the covenant to discontinue one 
branch of its business, made under the circumstances and for the con- 
sidérations disclosed by the bill, can be enforced in equity against the 
défendant corporation. An injunction as pra^'ed for, if granted, will op- 
erate, of course, as a spécifie enforcement of the covenant; and the gên- 
erai rule is that agreements will not be specifically enforced that are in- 
équitable, or tainted with illegality, or that are in excess of corporate 
powers. As the case is stated in the bill, the only fair pretense tbat 
there seems to be for seeking équitable relief is the fact that the Taylor 
Manufacturing Company still retains the money that it received for the 
transfer of its manufacturing plant. But it must be borne in mind, as 
heretofore shown, that the money so received for the transfer of its plant 
was not by any means the sole considération upon which it covenanted 
to discontinue the manufacture and sale of préserves. One of the in- 
ducements held out to it for entering into that covenant was the advantage 
that would resuit to it or to its stockholders from its becoining a member 
of the trust, and enlarging the sphère of its opérations through the agency 
of that organization; but, as it now appears, the défendant company had 
no right to become a member of the trust, and ail its acts done in that 
behalf were ultra vires, if not positively illégal. In view of the unlawful 
character of the transaction out of which the covenant arises, I conclude 
that a court of equity would not be warranted in enforcing it by injunc- 
tion, even though the défendant company has received, and still retains, 
a portion of the considération which induced it to exécute the covenant. 

The demurrer to the bill is accordingly sustained. 
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Central Trust Co. of New York et al. v. Wabash, St. L. & P. Ry. 
Co., (Ukited States Trust Co. of New York et o/. , Intervenors.) 

(Circuit Court, E. D. Missouri, E. D. February 11, 1891.) 

1. FEDERAL Courts— Jurisdiotion—Reoeivers — Citizknship. 

Where the clalm made by a railroad company against anotber is for the rétention 
of rolling stock by receivers appointed by the United States circuit court and by a 
new corporation to whom it was transferred, after it sliould havebeen turned ovei 
to claimant, the circuit court, having in the order of transfer reserved the right to 
détermine ail claims growing out of the subject-matter, bas jurisdiotion of the con- 
troversy, though the parties are corporations of the same state. 

a. PleADINO— InTEKVBNTION — MlSJOINDKB OF PARTIES. 

Where such claim is preferred by intervention in a pending suit against défend- 
ant, and it appears that the claim is fully vested in the intervenor, it is improper 
to join with it in the pétition the original plaintifC, and a demurrer to the pétition 
will be sustained on thatground. 
S. Same — Demurrkb— Limitation. 

The objection that the claim was barred beoause net presented within the time 
limited by an order theretofore made in the cause should be raised by plea, and not 
by demurrer. 
4. Same — Pending Appeal. 

It cannot be be objected by demurrer that the intervenor had prosecuted an ap- 
peal from a former order made in regard to its claim, where the faot of such ap- 
peal does not appear on the face of the pétition. 

On Demurrer to Intervening Pétition. 
Théodore Sheldon, for intervenors. 

Welh H. BlodgeU and F, W. Lehman, for Wabash Western Raihvay 
Company. 

Thayer, J. This is an intervening proceeding by the Omaha & St. 
Louis Railway Company (hereafter called the Omaha Companj') to re- 
cover the value of the use of certain cars and rohing stock alleged to hâve 
been retained and used by Receivers Humphreys and Tutt and by the 
Wabash Western Railvpay Company (hereafter cailed the new Wabash 
Company) for the period of three years and three months, after they 
should hâve been turned over to the Omaha Company, or to the re- 
ceiver McKissock, under whom it claims, and to ail of whose rights it 
claims to hâve succeeded. A very full statement of the facts leading up 
to the controversy will be found in the opinion of Judge Shiras, 42 
Fed. Rep. 343, in the Cfise of U. S. Trust Co. v. Wabash, St. L. & P. Ry. 
Co. The intervenor's claim for the use of the cars and rolling stock now 
in question having been dismissed by Judge Shiras for want of juris- 
diction, the claim bas since been interposed in this court in the forra of 
an intervening pétition, and to such pétition a demurrer bas been filed. 
The fîrst and second grounds of demurrer are that this court is without 
jurisdiction to hear and détermine the controversy, beoause it bas not 
the custody of any property of the new Wabash Company, or of the old 
Wabash, St. Louis & Pacific Railway Company (hereafter called the old 
Wabash Company,) and because the Omaha Company and the old and 
new Wabash Companies are Missouri corporations. It appears to the 
court that thèse objections to the jurisdictiou are clearly untenable, so 
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far as a portion nf the claim 1s concernée!; and, if the court has jurisdic- 
tion to allow a part of the claim, thèse points of the demurrer must be 
overruled. ■ A part of the claim is based on the alleged rétention and use 
by the receivers of this court (to-wit, Messrs. Humphreys and Tutt) of 
certain cars and rolling stock, after the same should of right hâve been 
turned over to the United States Trust Company, or to Receiver McKis- 
sock. If the claim is valid, it is a debt contracted by the receivers in 
the course of the opération of the railway property committed to their 
charge, which the court must protect. It is one of those claims which 
the court reserved to itself ample power to protect before it parted with 
the custody of the mortgaged property, both bj' its decree of foreclosure 
of January 6, 1886, and by orders made in said cause on December 31, 
1886, and March 30, 1887, as well as by an order made therein on April 
14, 1888. A référence to thèse orders is ail that is deemed necessary to 
show that the court authorized Messrs. Humphreys and Tutt to trans- 
fer the railway property in their charge to the new Wabash Company 
only on condition that ail debts contracted by the receivers, whetherthen 
established or thereafter ascertained, should be paid by the transférée; 
and that it reserved to itself full jurisdiction to détermine as to the valid- 
ity and amount of ail claims then pending or subsequently presented 
against its receivers, and to make the necessary orders for the paymeut 
of ail such claims as might thereafter be allowed, and, if need be, to en- 
force the payment of such claims out of the property transferred by its 
receivers to the new Wabash Company. 

2. The next ground of demurrer is that there is "an improper joinder 
of parties plaintiff," and this objection to the pétition, though not im- 
portant, seems to be well founded. The intervening pétition is preferred 
by the Omaha Company and the United States Trust Company as co- 
plaintiffs, but the fourth paragraph seems to indicate that the claim sued 
upon is fuUy vested in the Omaha Company. If such is the fact, the 
United States Trust Company is an unnecessary plaintiff. 

3. The next objection is that there is an improper joinder of causes of 
action, because a claim against the receivers for the rétention and use of 
rolling stock by them, is united with a claim against the new Wabash 
Company for the rétention and use of the same property by it, subsé- 
quent to the transfer of the property to it by Receivers Humphreys and 
Tutt. As the intervenor shows title in itself to both claims, it may sue 
on both claims in the same pétition, unless this court is without juris- 
diction as to that part of the claim founded upon the rétention and use 
of rolling stock by the new Wabash Company, after it acquired posses- 
sion thereof from the receivers. The most important question arising 
on the demurrer, and the only one attended with any doubt, is ihe one 
last suggested, — that is to say, whether the claim last mentioned arises 
out of the foreclosure proceedings against the old Wabash Company in 
such manner that the court may take jurisdiction of the same as inci- 
dental to the foreclosure proceedings, without référence to the citizenship 
of the parties, or the preseat custody of the mortgaged property. It can- 
not be successfully denied that this court had primary jurisdiction to 
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make a final apportionment of rolling stock as between the receiver of 
the Omaha Division and Messrs. Humphreys and Tutt, receivers of the 
old Wabash Company, at the time it remitted the détermination of 
that question to the United States circuit court for the southern district 
of lowa. Incidental to that power, it also had the right to require its 
receivers to pay a reasonable compensation to the receiver of the Omaha 
Division, for the use of any cars belonging to the Omaha Division that 
were withheld during the period of the final accounting and apportion- 
ment. Thèse were matters strictly incident to the foreclosure proceed- 
ing against the old Wabash Company, and ail the parties necessary to a 
complète and final division of the rolling stock were before this court. 
By its order of January 6, 1886, made in this cause, {vide 42 Fed. Rep. 
343,) directing a temporary division of rolling stock, and remitting the 
matter of a complète fiual apportionment to the lowa court, this court 
did not divest itself of jUrisdiction over the subject-matter. The division 
of rolling stock then ordered was partial and temporary, and for public 
convenience; and the clause of the order referring the final apportion- 
ment to the lowa court was simply permissive. It authorized the par- 
ties to the controversy to litigate elsewhere a question properly incident to 
this cause, that might as well hâve been litigated hère. Ifthejurisdiction 
of the court to whieh "the matter of an équitable division and apportion- 
ment" was referred, is for any reason inadéquate to do full and complète 
justice between the parties, no reason is pereeived why either of the 
litigants or their successors in interest may not now bave recourse to 
this court, if its jurisdiction over the subject-matter is for any reason 
more extensive. It is insisted, however, that this court has no power 
to eompel the new Wabash Company to pay for the use of the rolling 
stock, since the delivery of the same to it by lieceivers Humphreys and 
Tutt, although it has had the use and possession of rolling stock that 
of right belonged to the Omaha Division. It is said that this is an in- 
dependent wrong, in no wise connected with the foreclosure proceedings, 
for which it must aaswer elsewhere than in this jurisdiction. Whether 
this position is tenable dépends upon the circumstances and conditions 
under which it received possession of the property from Messrs. Hum- 
phreys and Tutt. If the transfer of the property to it was at the time 
absolute and unconditional, it might be conceded that the claini would 
not be within the jurisdiction of the court; but such is not the fact. At 
the time the transfer was ordered there were many pending and undeter- 
mined claims against the receivers, including the very claim now in 
controversy, which had been remitted for final adjustment to the lowa 
•court. Such pending and undetermined claims against the receivers 
were in effect claims against the property in their hands. This court 
-could not, under the circumstances, and its orders and decrees of Janu- 
ary 6, 1886, Deceraber 31, 1886, March 30, 1887, and April 14, 1888, 
show that it did not make an unconditional transfer of the property in 
its possession to the new Wabash Company. In efi'ect it authorized the 
transfer to be made subject to its right to adjudicate ail claims and con- 
troversies growing out of or in any wise incident to the foreclosure pro- 
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ceedings, whether then pending or that might thereafter arise; and it 
reserved to itself the power to retake the mortgaged property, if neces- 
sary, to enforce obédience to such further orders as it might make. The 
new Wabash Company was also required to enter its appearance in this 
cause, and submit itself to the jurisdiction of the court, which it did on 
May 14, 1888. The matter of the division of roUing stock between the 
receiver of the Omaha division and Receivers Humphreys and Tutt was 
a pending controversy when the transfer took place. The new Wabash 
Company had notice of the pendency of that controversy. It also had 
notice of the fact that the division of the roUing stock theretofore ordered 
was merely provisional, and that one of the prolsable incidents of the con- 
troversy would be an order requiring it to pay a reasonable compensation 
for the use of rolling stock during the period of the accounting, if it 
should appear in the course of such trial that the preliminary apportion- 
ment of January 6, 1886, was not fair and équitable, or was not in ac- 
cordance with the légal rights of the Omaha Division bondholders. In 
view of ail thèse circumstances it must be held that this court lost non© 
of its jurisdiction by the transfer of the property in question to the new 
Wabash Company; that, in so far as the claim in controversy is con- 
cerned, the possession of the property by the latter company should be 
treated as a continuation of the receivers' possession; and that this court 
has the same power to adjudge that the new Wabnsh Company pay a 
reasonable compensation for rolling stock of the Omaha Division withheld 
and used during the accounting suit, and thereafter until it was restored 
to the true owner, that it would hâve if the property had remained in 
the custody of its receivers. The transfer of the property in question, 
consideriug the circumstances under which it was authorized, cannot be 
held to hâve deprived the court of jurisdiction over a controversy that 
had arisen when the transfer took place, concerning the title to a portion 
of the property transferred. It necessarily retained jurisdiction to dis- 
pose of every question incident to that controversy, and one of the ob- 
vions questions that would arise and demand adjustment was the ques- 
tion as to the compensation that ought to be allowed for the use of roll- 
ing stock pending the final apportionment, and until the decree making 
an apportionment was fuUy executed. Minnesota Go. v. St. Paul Go. , 2 
Wall. 609. 

4. The pétition is also demurred to on the ground that the entire 
claim is barred by the provisions of an order made in this cause on 
March 30, 1887, limiting the time for the présentation of claims 
against Receivers Humphreys and Tutt. Concerning this objection it is 
sufficient to say that it should be made by plea rather than by demurrer. 
I am of the opinion, however, that the présent intervention isnot within 
the ternis of the order of March 30, 1887, because prior to that time 
this court had remitted the entire controversy concerning the Omaha 
Division rolling stock to the United States circuit court for the southera 
district of lowà, and the matter was then under investigation in that 
court. Messrs. Humphreys and Tutt were at the time parties to the^ 
proceeding pending in the lowa court. The claim covered by the pies- 
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ent intervention îs a part and parcel of the controversy referred to tha 
lowa court for final adjustment, and it would be unreasonable to hold that 
the intervenor is barred of its remedy by the order of March 30, 1887, 
when it has in fact been prosecuting its claim in another juribdiction 
pursuant to the direction given by this court in its order of January 6, 
1886. 

5. Another objection to the intervention is that from the order made 
by the United States circuit court for the southern district of lowa (42 
Fed. Rep. 343) the intervenor prosecuted an appeal to the suprême 
court of the United States which is still pending, and that such appeal 
precludes any proceedings in this jurisdiction until the appeal is deter- 
mined. The intervening pétition does not show, however, that such an 
appeal has been taken, and the point is for that reason not tenable on 
deinurrer. In this connection, however, I think it proper to add that, 
whether the plea of lis pendens would or would not be tenable in view of 
the alleged appeal, the court in either event would not feel calied upon 
to enter into a trial of this cause until the appeal is disposed of. The 
demurrer will be sustained on one ground, namely, the improper joinder 
of parties plaintiff. In ail other respects it is overruled. 



YouNG V. New Jersey & N. Y. Ry. Co.' 
(Circuit Court, E. D. New York. March Term, 1891.) 

Masmb and Servant— Defective Machine— Négligence op rEtLOw-SBKVANT. 

An employer is liable for an injury to an employé caused by a détective machine, 
even though the négligence of a co-employe may bave contr'ibuted to the accident. 

At Law. On motion for new trial. 

Irving Browne, for plaintiff. 

De Fore&t & Weeks, tbr défendant. 

Wheeler, J. The plaintiff was a fireman on one of defendant's en- 
glues, drawing a fast passenger train, which ran by a danger signal at a 
junction, where the rules required the train to be under control, onto a 
side track, against some cars, by which he was seriously injured. This 
suit was brought for that injury. His évidence tended to show that the 
air-brake of the engine was out of order, and unsafe, repairs to which 
had been requested by the engineer, and directed, but neglected, to his 
and the engineer's knowledge, and that the train would hâve been stopped 
safely but for that. The engineer was momentarily engaged about the 
injecter, and the plaintiff was looking out for the signais. He testified 
that they were in sight of this signal for a long distance; that when he 
first saw it he could not tell whether it was at safety or danger that as 

'Reported by Edward G. Benedict, Esq^., of the New York bar. 
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soon as he could tell that it was at danger, he warned the engineer, who 
reversed the engine, put on the air-brakes, and did ail he could to stop. 
Upon this and the other évidence the défendant moved for a verdict be- 
cause of the plaintiff's knowledge of the defect in the brake; of his con- 
tributory négligence in not warning the engineer sooner; and of the nég- 
ligence of the engineer in approaching the signal so fast with such a 
brake. The motion was denied, with directions to the jury for a verdict 
for the défendant if the brake was safe for that use; or the defect did not 
cause the injury; or the plaintiff's négligence contributed to causing the 
injury ; or it was caused solely by the négligence of the engineer; and 
for a verdict for the plaintiff if the defect in the brake, or the defect and 
négligence of the engineer, caused the injury, without any contributory 
négligence of the plaintiff. After verdict for the plaintiff' the défendant 
moved for a new trial, because there was no question but that the plain- 
tiff contributed to the injury, and because négligence of the engineer, 
a fellow-servant, alone, or with that of the plaintiff, in running so fast 
so near the junction with such a brake, against the rule, was the prox- 
imate cause of the injury, and the defect in the brake only a remote 
cause, which would create no liability. 

That not leaving the work pending repairs promised or directed 
would not bar recovery for the defect, when to remain would not be 
négligence in fact, is established for this court by Uough v. Railway 
Co., 100 U. S. 213. The want of négligence in fact is established by 
the verdict. The plaintiff could not give warning that the signal was at 
danger till he could see that it was so, and, whether he ought to hâve given 
warning before that he could not so see, or was négligent on the whole 
in such a way as to contribute to causing the injury, could not be as- 
sumed as matters of law, but were questions of fact, arising upon the 
circumstances, which had to be submitted to the jury. What injured 
the plaintiff was the running against the cars on the side track. The 
speed of the train, and the inability of the engineer to check it with that 
brake, caused this. The speed was not too great for a reasonably good 
brake. If the speed had not been too great for that brake, as it was, 
the injury would not bave occurred. If the brake had not been too 
weak for that speed, it would not bave occurred. The speed at that 
place alone, which is ail that the engineer, alone or with the plaintiff, 
was responsible for, did not cause the injury. That and the defect in 
the brake, which the défendant was responsible for, together, did. Both 
were proximate; the defect as much so as the speed. The défendant is 
not exempt from liability for the négligence of the engineer because the 
plaintiff" was responsible for it. The engineer would be liable to the 
plaintiff for it, and both the engineer and the défendant would be liable, 
together or separately, for an injurj' which the négligence of both caused. 
Upon a similar question in Railway Co. v. Cummings, lOG U. S. 700, 1 
Sup. et. Rep. 493, Mr. Chief Justice Waite said: 

"In the instruction which was given we find no error. It was in effect 
that, il the négligence of the Company contributed to — that is to say, had a 
shàre in — prpducing tlie injury, the company was liable, even thougli the neg- 
V.46F.no.3— 11 
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ll'gcnce of a fellow-servant was contributory also. Ifthe négligence of tlie 
(Hinipany Contributed to, it must neeessarily hâve been an immeciiate cause of , 
the accident, and it la no défense that another was likewise guilty of wrong." 

In Railway Co. v. Kellogg, 94 U. S. 469, cited for the défendant, Mr. 
Justice Stronu said: 

"The true rule is that what is the proximate cause of an injury 13 ordina- 
rily a question for the jury. It is not a question of science, or of légal knowl- 
edge. It is to be determined as a faot, in view of the circumstances attend- 
ing." 

The question hère, whether the defect in the brake caused the injury 
to the piaintiff, has been submitted to the jury, and found for the plain- 
tifï, although contributory négligence of the engineer may also bave been 
found. From this re-examinalion of the case, in the light of thèse con- 
trolling authorities, no just ground for disturbing the verdict appears. 

Motion denied. 



GOMSTOCK V. TeACEY. 

(Circuit Court, D. Minnesota. May 15, 1891.) 

1. Statutes— Enactment— Presumptions. > 

Act Minn. March 4, 1872, (Sp. Laws, c. 177, p. 558,) establishing the court of com- 
mon pleas of IJonnepin county, being duly enrolled and sigaed bythe presiding of- 
ficers of eàcU bouse, approved by the'governor, and promulgated with the other 
laws of the session, the court will présume that it "vvas legally enacted, and will 
not, in a collatéral proceeding in wbich the validity of a judginent rendered by 
that court is queslioned, resort to the journals of the two bouses of the legislatui-e 
to ascertain whetlier the act was passed In accordauce with Const. Minn. art. 6, § 
1, requiring a two-thirds vote by the législature for the establishment of courts in 
addition to those enume"a"",ed. 

3. .TeaUDUI/ENT CONVETANGES — PLEADINa^JUDGMENT. 

A pétition by an assignée in bankruptcy to . set aside a deed made by the bank- 
rupt alleged that it was executed in May and recorded in December, and was not 
delivered until long after it was recorded ; that there was no actual change in the 
possession of the property ; that the considération expressed (one dollar) was floti- 
tious; that the grantee accepted the deed within six months before the filing of 
.: the grantor's pétition in bankruptcy, with a view to cover up the property in the 
inteiests of the grantor, who retained possession and control of the propertj', in 
the f aise and fraudulent prêteuse that he was the agent of the grantee ; that the 
: real value of the. property was $B,000; £^nd prayed that the deéd be adjudged fraud- 
ulent and void as against pla,intifl:, and for gênerai relief. The flndings of fact 
■ ■ were that the grantee Was a sister of the grantor, who was insolvent at the time 
: of the exécution of the deed ; that it was not delivered until more than a year after 
it was executed ; that no considération was ever paid; and that the grantee had 
no knowledge of the deed until after the grantor's bankruptcy. Held, that thèse 
averments and flndings were suiilcient to support a judgment setting the deed 
aside. 

At Law. 

Action for the recovèry of the possession of the middle third of lots 
nùmbered 1, 2, and 3, in block No. 4, in Groveland addition to Minne- 
apolis. The case was triéd by the court without a jury, upon an agreed 
Statement Of facts, substantially asfollows: 

"For the purpose of the first final of the above-entitled eanse the parties 
thereto hereby stipulate and agrée that the following statements are true; 
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both parties^ however, being at liberty toobject to the competency or mate- 
riality of any or ail of said facts as évidence upon said trial. , 

"(1) Said plaintiff was at the beginniiig of this action and is a citizen and 
résident of the state of New York, the défendant was tben and is now a citi- 
zen and résident of the state of Minnesota, and the value of the real estate in 
controversy exceeds six thousand ($6,000) dollars. 

"(2) One Joseph Hodges formerly owned the whole of block four (4) in 
Groyeland avenue addition to Miuneapolis, in Hennepin eounty, Miun., in 
which block said land is situated, and is the common source of title of the 
parties hereto. 

"(3) Under date of May 25, 1873, said Hodges and his wife, then residing 
at said Minneapolis, executed an instrument in the fovm of a Vk'arranty deed 
of said block four, (4,) naming his sister, the plaintiff herein, as grantee, purr 
porting to convey the same to her for a considération of one (1) dollar. 
Said instrument, which is the basisof plaintiff's claim of title herein, was ac- 
knowiedged by said grantors on May 30, 1873, and was flled and i;ecorded in 
the registry of deeds of said Hennepin eounty on December 1, 18'73, at 9 
o'clock A. M. 

"(4) On the 13th day of February, 1874, said Joseph Hodges, whostill re- 
sided at Minneapolis, Minn., tiled in the district court of the United, States for 
the district of Minnesota, under the act of congress then in force, his péti- 
tion in bankruptey, upon which he was afterwards duly adjudgçd a bank- 
rupt, and one William E. Haie was duly appointed as his assignée. IJaving 
qualifled as such assignée, ail the real and persoual estate of which said Hodges 
was the owner, or to which he was in any way entitled, at the date of his 
said' pétition, was duly assigned to said Haie, and the deed of assignment 
thereof was dulv recorded in the registry of deeds of said Hennepin eounty 
on July 28. 1874. 

"(5) On or about August 17, 1874, said Haie, as such assignée in bank- 
ruptey, instituted an action in the court of common pleas of said Hennepin 
eounty, which said action was therein proseeiited to final judgment; wliich 
action was to hâve the said deed from Josepli Hodges and wife to said Sarah 
E. Comstock adjudged fraudulent and void as against the plaintiiï in that 
action. 

"(6) Said Judgment has never been appealed from, modified, or reversed. 
A notice in due form of the pendencyof said action was flled and recorded in 
the registry of deeds of said eounty on August 17, 1873, and a duly-certitied 
copy of the final judginent afores.dd was likewise filed and recorded tlierein 
on July 1, 1876, the day after its entry in the clerk's office. Nolhing in any 
part of this stipulation shall be construed to be an admission on the part of 
the plaintifif that said court of common pleas was ever constitutionally cre- 
ated or legally existed, or that said alleged judgment is a valid judgraent. At 
the commencement of said action, and during ail the proceedings therein, the 
said plaintiff was not a résident of the state of Minnesota. 

"(7) Said William E. Haie, as such assignée, in pursnance of an order of 
said United States district court empowering him to sell the estijte of said 
bankrupt, including the real estate now in controversy, in considération of 
three thousand six hiindred and fifty (3,650) dollars, to him paid by one A. 
Y. Davidson, executed a conveyance of said preuiises and other lands to said 
Davidson, dated February 23, 1877, and duly recorded in said counLy on Au- 
gust 23, 1877. The money so paid by said Davidson was duly applied to the 
payment of said bankrupt's debts. 

"(8) Whatever title to the premises herein involved was acquind by said 
Davidson by virtue of the proceedings aforesaid duly passed by raesne con- 
veyances to one George F. French, and on May 13, 1881, this défendant pui- 
chased and took a conveyance of the same from said French for a valuable 
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considération, without knowledge that said plaintiff made any claim of title 
thereto, and without notice of any defect in the title of said Freneh otiier 
than Such as is to be implied by law from the records and proeeedings herein 
mentiotied. Upon such purchase deftindant proceeded to occupy said real es- 
tate, and to build up and otherwise improve the same, and now occupies same 
as his place of résidence. * * * 

"(10) The act of législature of Minnesota establishing said court ofeom- 
mon pleas (ohapter 177, Sp. Laws 1872) is printed in the officiai volume of 
said laws, beginning on page 658. The bill for said act (House File No. 115) 
passed the house of représentatives, as appears by the printed journal thereof, 
on Pebruary 21, 1872, by à vote of yeas, 68, nays, none. It passed the sen- 
ate on Pebruary 26, 1872, but the journal does not show how many votes 
Were cast either for or against the sarae. The législature of that year con- 
sisted of forty-one (41) senators and one hundred and six (106) représenta- 
tives. The bill was duly enrolied and signed by the presiding offlcer of each 
house, and was approved by the governor of said state on March 4, 1872. 
Said court of common pleas was soon after organized, pursuant to the pro- 
visions of said act, and continued to exercise ail the powers purpoiting to be 
conferred by said chapter 177 until February 26, 1877, when it was nierged 
in the district court for the fourlh judicial district, by chapter 103 of the Gen- 
eral Laws of 1877. 

"(11) The following acts, regularly adopted and approved, pertaining to 
said court, hâve been passed by the législature of Minnesota, none of which, 
however, are shown by the journals to hâve been passed by a twothird vote: 

"'(a) Chapter 44. Gen. Laws 1875, p. 77, requiring the judges of the sev- 
eral common pleas courts of the state to ineet wiih the district judges, to 
formulate rules of practice governing procédure in both courts. 

"'(6) Chapter 243, Sp. Laws 1876, p. 316, amending the act of 1872 by 
providing for a transfer of causes to the district court in case the judge is in- 
terested in the litigation, and for calling in the judge of another court of 
common pleas in case of illness. 

"'(c) Chapter 103, Gen. Laws 1877, p. 194, merging the court of common 
pleas of Hennepin county with the district court of the fourth judicial dis- 
trict, and continuing the judge of the former court in office as one of the 
judges of the latter; also transferring to the latter court ail pending causes.' 

"It is f urther stipulated herein that ail questions relating to the lltle or 
right of possession of said real estate may be tried and determined by the 
court without a jury." 

The other facts necessary to the détermination of the actioa are stated 
in the latter part of the opinion of the court. 

F. C. Stevens and Cobb & Wheelwright, for plaintiff. 
Danid Fish, for défendant. 

Thomas, J., (after stating the facts as ahove.) TJpon thèse conceded facts 
the plaintiff contends that the judgment of the court of common pleas of 
Hennepin county in Haie v. Comstock, avoiding the deed from Joseph 
Hodges and wife to the plaintiff, under which she claims title to the 
property in question, is, and was at the time of its rendition, absolutely 
void, because said court was never constitutionally created or established. 
Section 1, art. 6, of the constitution of the state of Minnesota reads as 
folio ws: 

"The judicial power of the state shall be vested in the suprême court, dis- 
trict courts, courts ofprobate, justices of the peace, and such other courts, in- 
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ferior to the suprême court, as the législature may from time to time estab- 
lish by a two-tliiids vote. " 

The suprême court of the state of Minnesota has held in State v. Gould, 
31 Minn. 189, 17 N. W. Eep. 276, that the "two-thirds vote by which 
the constitution authorizes the législature to establish courts is a vote 
in each house of two-thirds of ail the members thereof." Under 
the stipulation allowing either party to object to any or ail of the 
facts on the ground of compefency or materiality as évidence, the de- 
fendant interpoged an objection on the triai to that part of subdivision 
10 of the açreed statement by which the plaintiflf ofFered to prove by the 
journals of the two houses of the législature that the act purporting to 
create the court of common pleas of Hennepin county was never passed 
by tbe requisite two-thirds vote as irrelevant and immaterial, for the rea- 
son that the question Cannot be raised or determined in this action, or 
in any collatéral proceeding; citing Supervisors v. Heenan, 2 Minn. 330, 
(Gil. 281;) State v, Oity of Hastings, 24 Minn. 78; Burt v. RaHroad Co., 
31 Minn. 472, 18 N. W. Rep. 285, 289. Référence to subdivision 10 
of the agreed statement shows that the bill in question was duly enroUed 
and signed by the presiding officers of each house, was approved by the 
governor, and promulgated along with the other laws of the session of 
the year 1872. The act upon its face must be presumed to be valid, 
and to hâve been passed in accordance with the requirements of the con- 
stitution. Relying upon its apparent validity, a judge was appointed, 
and the court organized in accordance with the terms of the act. For 
over five years that court exercised jurisdiction in civil and criminal 
cases in one of the most populous and important judicial districts in the 
state, embracing the progressive city of Minneapolis, without question, 
and unchallenged as to its constitutional création. It was apparently 
recognized as a valid, existing court by the législature of the state in 
1875, by an act requiring the judges of the several common pleas courts 
of the state to meet with the district judges to promulgate rules of prac- 
tice governing the procédure of both courts; in 1876, by amending the 
act of 1872, by providing for the trausfer of causes to the district court 
in case the judge is interested in the litigation, and for calling in the 
judge of another court of conimon pleas in case of illness; in 1877, by 
an act merging this court with the district court of the fourth judicial 
district, and continuing the judge of the former court in office as one of 
the judges of the latter; also transferring to the latter court ail pending 
cases. It is admitted that thèse various acts were regularly adopted 
and approved, except that none of them show by the journals to hâve 
been passed by two-thirds vote. Rules of property hâve necessarily 
been established, and rights vested, or supposed to hâve been vested, 
by the judgments of that court. The conséquences foUowing and natu- 
rallj' resulting from a judgment declaring the judgments of the court ab- 
solutely void would or might be serious. In view of thèse facts and con- 
sequonces, this court, sitting and exercising jurisdiction in this state, 
should approach the question involved with due care and caution. Sec- 
tion 5, art. 4, of the constitution of the state of Minnesota is as follows: 
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"The hoose of représentatives shall elect its presiding offlcer, and the sen- 
ate and liouse of représentatives shall elect such otlier offlcers as may be pro- 
vided bylaw. They shall keep journals of their proeeedings, and frora time 
to time publish the same, and the yeas and nays, when taken on any question, 
shall be entered on such joumals;" ' 

The statute of the state relating tn such journals also provides: 

"Each journal shall berecorded in bopks ta be furnished by the secretary of 
state for that pur^ose. A f ter thé journals are recordëd, said bocks shall be 
deposited wîtli fhe secretary of state, w ho shall carefully préserve the same, 
and said records shall be considered the true and authentic journal. " Gen. St. 
Minn. 1878, c. 5, §23; Laws Minn. 18ti8, c. 46, § 23. 

Should this court look to the journals and inspect them in this action 
for the purpose of ascertaining whether or not the act in question re- 
ceived the requisite two-thirds vote in each house? In other words, 
should this court appropriate the journals as évidence to détermine the 
ultimate fact as to whether or not this law received the requisite two- 
thirds votes upon this collatéral attack? The law is upon its face pre- 
sumptively valid, and can only be successfully attacked, if at ail, by 
going back of the regular authenticated enrolled bills, bearing the ap- 
proval of the executive, and regularly deposited in the archives of the 
state. We must go to the journals to find the death wound of the stat- 
ute, if at ail. In view of the law asnow laid down in the fédéral courts 
relative to following the décisions; of the highest court of the state re- 
specting rules of property and actions, what is our duty in relation to 
the facts of this case? In State, v. Gould, supra, the suprême court of 
the state held that, in a direct proceeding to test the question of the pas- 
sage of a similarlaw of the state in accordance with the constitutional re- 
quirements, the court would resort to the journals of the législature in 
order to ascertain whether the law had been constitutionally passed. In 
Supervisors v. Heeiian, supra, it was held that the court might inspect the 
original bills on file with the secretary of state, and hâve recourse to the 
journals of the législature, to ascertain whether or tiot the law had re- 
ceived ail the constitutional sanctions to its validity. There was an ap- 
plication for a writ of mandamus in that case by the supervisors of the 
county to compel the register of deeds to deliver to the board certain 
books and papers relating to the taxes of the county. The application 
was made under section 9 of the act of August 13, 1858. It was argued 
against the issuing of the writ that the act was uuconstitutional, it not 
having been read on three différent daysin each house of the législature, 
and twice at length, and not having been voted for by a majority of ail 
the members elected to each house. The court examined the journals, 
and came to the conclusion that the act had been constitutionally passed. 
In State v. City of Hastings, supra, an application was so made for a writ 
of mandamus by the St. Paul & Chicago Railway Company, to cumpel 
the city of Hastings to issue certain bonds. The issue was authorized by 
Sp. Laws 1869, c. 34; but the city refused to issue the bonds, on the 
ground, as it claimed, that the senate in passing the bill did not com- 



COMSTOcaC ». TRACEY. 167 

'ply with section 20, art. 4, of the stàte constitution, which reads as 
follows:' 

"Every bill shall be read on three différent days in each separate hou8e, 
unless in case of urgency two-thirds of the house where such bill is pendinj; 
shall deem it expédient to dispense with this rule; and no bill shall be passed 
by either house until it shall hâve been previously read twice at length." 

The court, speaking tlirough Barry, J., said in tliat case: 

"In Supervisors v. Ueenan, 2 Minn. 330, (Gil. 281,) it was held that, upon 
an inquiry wlielher an alleged statute bas been passed in accordance with the 
requirements of the constitution, the court may inspect the original bills on 
file with the secretary of state, and bave recouise to the journals of the huuses 
of the législature, to ascertain whether or not the law bas received ail consti- 
tutional sanctions to its validity. The respondent's claira in the case at bar 
is that in passing the spécial laws of 1869, c. 34, the senate di'l not coniply 
with section 20, art. 4, of our state constitution, and that therel\.iB said ehap- 
ter is not a law. No other objection is made to the validity of the cliapter 
mentioned, and to sustain this the respondent relies wholly upon the senate 
journal. ïhe enrolled bill on flle with the secretary of state is properly au- 
thenticated in accordance with section 21, art. 4, of our constitution, which 
provides that every bill having passed both bouses sliall becarefuUy enrolled, 
and shall be signed by the presiding otHcer of each house. The effect of a 
compliance with this direction of the constitution is to autheiiticate the bill; 
and, being thus authenticated, it is to be presumed to bave passed m accord- 
ance with the requirements of the constitution. But under the rules laid down 
in Supervisors v. Heenan, supra, this presumption is notconclusive, but may 
be overthrown by a référence to the journals. Section 13, art. 4, of the consti- 
tution déclares that no law shall be passed unleas voted for by a niajority of 
ail the members elected to each brunch of the législature, and tlie voteentered 
upon the journal of each house. Section 5, same article, provides that the 
senate and house shall keep journals of their proceedings, and from tinie to 
time publisb the same, and the yeas and nays, when taken on any question, 
be entered on such journals ; and there are other provisions of the constitution 
speciflcaily requiring certain facts to be entered upon the journals of the houses. 
Now, whatever might be the effect of the failure of the journals to show the 
entry of any of thèse matters specifically required to be entered, it is obvions 
that the presumption arising from the authentication of the enrolled bill under 
section 21 cannot be overeome by the failure of the journals to show any fact 
which is not required to be entered ihereon. Of this character are the facts 
with regard to the reading of the bill under section 20. There is no provis- 
ion of the constitution specifically requiring their entry upon the journal. 
For the respondent, it is argueU that they are required to be entered by the 
latter clause of section 5, which déclares that the two houses shall keep jour- 
nals of tlieir proceedings. * * * In the case at bar tliere is nothing in the 
journals to show that the provisions of section 20 were not complied with on 
the passage of the bill in question. From the loregoing considération, it fol- 
lows, then, that the presumption arising from the due authentication of the bill 
is not overthrown by the journals, and it is therefoie to be taken to bave passed 
in accordance with the directions of the constitution." 

Subsequently, at the January terni of that court, an appeal from an 
order of the municipal court of Mankato was argued and submitted, but, 
before the court rendered its décision on this appeal, the case of State v. 
Gould, supra, was decided, and the appellant on said appeal uioved the 
court to disafïirm the judgment appealed from, on the alleged ground that 
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the court rendering it was not a légal court, and its judgment therefore a 
nuUity; because the act assuming to establish it, to-wit, "An act of No- 
vember 22, 1881, entitled 'An act to establish a municipal court in the 
city of Mankato, Elue Earth county, Minnesota,' did not receive a vote 
of two-tliirds of the entire senate in its passage through that body, and 
consequently it did not pass in accordance with the requirements of the 
constitution, as construed by the court at this term in the case of State 
V. Gould. " Upon the application to disafHrm, the court, speaking through 
GiLFirxAN, C. J., said: 

"To establish the fact it [the Winona & St. Peter R. R. Co.] refers to the 
journal of the senate, and clairas that the courts take judicial notice of the 
journals of the législature in respect to the passage of bills. The plaintifï an- 
swers that the court, if not a de jure, was at least a de facto, court, and its 
acts and judgments cannot be impeached collaterally for want of legality in 
the court itself, nor its légal existence be called in question except in a direct 
proceeding on behalf of the state for that purpose, as was the case in State v. 
Gould. The argument of the défendant is that a judgment rendered without 
jurisdiction is void; that want of jurisdiction may always be shown; that if 
tlie législative act under which the court assumes to act as such be void, tliere 
is a want of jurisdiction; and that, this act being void, there was no jurisdic- 
tion. Generally, if the record shows that a court has assumed jurisdiction 
over a matter not committed to it by the constitution or some valid statiite, it 
may be inquired into, and the excess of jurisdiction corrected or annulled on 
appeal from its judgtnent. The defect hère alleged is the non-existence in law 
of the court itself. That présents a somewhat différent case froni an excep- 
tion to the riglit of a court admitted to exist to try particular matlers. The 
latter is permitted, while public policy may proliibit the other." 

The court then discusses the doctrine of a de facto court. Further 
along in the opinion the court said: 

"We may go so far as to lay down this proposition, that, where a court or 
office has been established by an act of tlie législature appareutly valid, and 
the court has gone into opération, or the olBce is filled, and exists under such 
act, it is to lie regarded as a de/acto court or office; in other words, that the 
people shall not be made to suffer because misled by the apparent legality of 
such public institutions." 

Again: 

"The act in question having been authenticated in the proper manner, and 
approved by the governor, and the subject of it being within tlie constitu- 
tional power of the législature, was, under the presumption cited in State v. 
City of Hantinys, supra, prima facie a valid law, and the court it attempted 
to create prima facie a légal court." 

MiTOHELL, J., dissenting, with whom concurred Barry, J., said: 

"I concur in the conclusion that, under the facts of this case, the légal ex- 
istence of the municipal court of Mankato cannot be attacked collaterally in 
this action, but only by direct proceeding for tliat purpose; and this, as I un- 
derstand it, is, strictly speaking, the only matter properly before us at this 
time." 

The twojudges. dissenting refused to adopt the doctrine of a de fado 
court. Burt v, Railroad Qo., 31 Minn. 472, 18 N. W. Rep. 285, 289. 



COMSTOOK V. TEACEY. 169 

Thus stands the law as interpreted by the suprême court of the 
state of Minnesota, so far as the same has been called to my attention. 
Thèse décisions are to the effect that an apparent statute, regularly au- 
thenticated by the signature of the presiding ofHcer of each house, 
approved by the executive, and printed and promulgated with the 
other session laws, is presumed to be valid, but the presumption is not 
conclusive; it may be overthrown by référence to the journals as év- 
idence in a direct proceeding, but not when the attack is made col- 
laterally. Upon that presumption rest ail the judgments and déter- 
minations of the court in question. Thus by the adjudication of the 
suprême court of the state of Minnesota a rule of property and évi- 
dence has been established in ail cases applicable. Title to real and per- 
sonal property fixed and determined by the judgments of that court rest 
secure upon the décisions of the state. Is it the duty of this court, ad- 
ministering justice in the same state, to follow and respect the décisions 
of that court in this regard, or must we hold, in accordance with the con- 
tention of the plaintiff, that the statute was not constitutionally passed; 
that the judgment on which this title rests, and may rest securely under 
thelaws of the state where the property issituated, isabsolutely void; that 
the learned judge who presided in that court and adorned the bench dur- 
ing the years of its existence was a mère intruder; that the act in question, 
bearing upon its face ail the indicia of its validity, created no ofRce; that 
the judgments and decrees of that court are enlitled to no respect, and 
are, in légal etîect, as inoperative as though they had never been ren- 
dered; that the}' establish no rights and afîord no protection? Inde- 
pendent of ail précèdent or judicial interprétations of the laws of con- 
gress, I could not give my consent to such a doctrine. The spirit and 
reason, if not the letter, of section 721 and section 914 of the Revised 
Statutes of the United States are opposed to the contention. But there 
is ample authority to sustain the position of the learned counsel for the 
défendant that it is the duty of this court in this case to follow the rule 
laid down by the suprême court of the state. 

In Hinde v. Vattierh Lessee, 5 Pet. 398, the suprême court of the 
United States held that the circuit court of the United States sitting in 
Ohio rightly followed the rule of évidence as laid down by the courts of 
the state of Ohio, wherein the state court held that the land laws of 
Ohio, published by authority of that state, were admissible in évidence 
to prove the grant from the United States to one John C. Summes and 
his associâtes. The court, speaking through Baldwin, J., says: 

"There is no principle better established and more uniformly adhered to in 
tliis court than that the circuit courts, Indeciding ontitlestoreal property, are 
bound to décide precisely as the state courts ought to do; eiting WUkinsmi v. 
Leland, 2 Pet. 656. The rules of property and of évidence, whether derived 
from the laws or adjudications of the judicial tribunals of a state, furnish the 
guides and rules of décision in thoae of Ihe Union, in ail cases to which they 
apply, where the constitution, treaties, or statutes of the United States do not 
otherwise provide." 

The fédéral courts follow the latest settled adjudication of the suprême 
court of the state, relating to rules of property and matters of a local 
character. Myrickv. Heard, 31 Fed. Rep. 241. 
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fn àti action of ejéetment in the circuit court of the United States' 
Bitting in the state of Pennsylvania, (Cferp,«n« v. Packer, 12,5 U, S. 309, 
8 Su p. et. Rep. 907,) which involved a question concerning tbe location 
of the boundary of a private estate, the rule of évidence respecting tlie 
admission of the déclarations of deceased persons, touching the disputed 
boundary, which had been laid down by the highest court of that state, 
is the rule which was héld to govern the United States court in that case. 
The court, speaking through Justice Lamak, said; 

"The limitations upon this extension of the original fiile are différent in 
différent States. We do not deem it necessary in the présent ckse to lay dovvn 
any deflnite rule applicable to ail cases as to wlien déclarations of deceased 
persons constitute valid évidence to establisli private boundaries. ïhe ques- 
tion is one involvlng the ownership of real property in Pennsylvania, and it 
bécomes onr duty to ascertain the rule established in that state, especially as 
respects the admissibility of the déclarations of deceased surveyors in cases of 
boundaries between private estâtes." 

The suprême court had adopted a différent rule as tothe admissibility 
of this class of évidence, as appears in Kunnicutt v. Peyton, 102 U. S. 
333, and EUicottv. Pearl, 10 Pet. 412, and relied upon to sustain the 
rejection of the évidence in that case; but the court said: "As the ques- 
tion is one of Pennsylvania law, to be controlled by Pennsylvania décis- 
ions, the observations of the court in thèse cases cited are not pertinent." 

In Town of South Ottawa v. Perkins, 94 U. S. 260, it appears i'rom the 
opinion of the court that in considération of the constitutional provisions 
the suprême court of Illinois had held that it was necessary to the valid- 
ity of a statute that it should appear by the législative journals that it was 
duly passed in the manner required by the constitution. Justice Brad- 
LEY, referring to that case, on page 277, said: 

"It foUows that the court below, on retrying the case, must itself be satis- 
fled whether tlie law in question was or was not constitutionally passed, and 
the vote entered on the journals, and instruct the jury accordingly. Theevi- 
<Jence or means of ascertaining this fact must be such as is legally applicable 
to such a case, accordmg to the Ifiws of Illinois." 

In Burgess v. 'Seligman, 107 U. S. 20, 2 Sup. Ct. Rep. 10, the court, 
speaking through Justice Bradley, said: 

"The existence of two co-ordinate jurisdictions in the same territory is 
peculiar, and the results would be anomalous and inconvénient but for the 
exercise of mutual respect and déférence. Since the ordinary administration 
of the law is carried on by the state courts, it necessarily happens that by the 
course of their décisions certain rules are established which beconie rules of 
property and action in the state, and hâve ail the effects of law, and which it 
would be wrong to disturb. , This is especially true with regard to the law of 
real estate, and the construction of state constitutions and statutes. Such 
established rules are always regarded by the fédéral courts, no less than by 
the state courts themselves, as authoritatiye déclarations of what the law is." 

In Gormleyy. Clark, 12.4: U. S. 3S8, 348, 10 Sup. Ct. Rep. 554, the 
court, speaking through Chief Justice Fuller, said: 

"Upon the construction of the constitution and laws of a state, this court, 
as a gênerai rule, foUows the décisions of her highest court, tinless they con- 
liict with or impair the efflcacy of sotne provision of a fédéral constitution or 
of a fédéral statute, or a rule of gênerai Commercial law; citing Norton v. 
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Shélly Co., 118 U. S. 425, 6 Sup. Ct. Eep. 1121. And this is so where a 
course of those décisions, whether founned on statutes or not, hâve become 
rules of property within the state; also in regard to rules of évidence in 
actions at law; and also in référence to the comnion law of the state, and 
its laws and customs of a local character, when established by repeated dé- 
cisions. " 

In Railroad Tax Cases, 13 Fed. Rep. 767, Justice Field, giving the 
opinion, says: 

"Under the décisions of the courts upon constitutional provisions in ail re- 
spects similar to that in the présent constitution of California, it is settled 
tbat the court, to inform itself, will look to the journals of the législature." 

So the suprême court of the United States holds where it is so decided 
by the state courts in construing their own constitution and laws. On 
gênerai principles, the question as to the existence or non-existence of a 
statute is a judicial one, and, though framed as an issue of fact, must, 
when it arises in the courts of the United States, be decided by them on 
évidence legally applicable under the laws of the state, without the ad- 
vice of a jury on the subject. Town of South Ottawa v. Perhins, 94 U. S. 
261; Sherman v. Story, 30 Cal. 253-277; Gardner v. CoUedor, 6 Wall. 
509; Postv. Supervisors, 105 U. S. 667. On page 267, Town oj South Ot- 
tawa V. Perkins, supra. Justice Bradley uses this language: 

"It would be a very unseemly state of things, after the courts of Illinois 
hâve determined that a pretended statute of that state is not such, havin^j 
never been constitutionally passed, for tlie courts of the United States, with 
the same évidence before them, to liold otherwise." 

Applying thèse remarks to the facts of this case, itseems to me that it 
would be an unseemly state of things, after the courts of the state of Min- 
nesota hâve held that it would not resort to the journals as évidence or 
otherwise, to see if the law creaiing a court of gênerai jurisdiction had 
been constitutionally passed in a collatéral proceeding, for this court, 
sitting and administering justice in the same state, to hold directly to 
the contrary, and overturn ail the judgments of the court in question, 
and disturb the rules of property and of action fixed and determined by 
that court. 

Applying the principles enunciated in the foregoing cited cases, the 
conclusion seems irrésistible that it is the duty of this court, upon the 
çonceded facts of this case, on this collatéral attack, to foUow the rule 
laid down in Burt v. Railroad Co. , supra, in so far as that court holds that it 
wiU not look to the journals as évidence for the purpose of whether or 
not the statute in question was constitutionally passed. I do not thinic 
the rule laid down in Norton v. Shelby Co., 118 U. S. 425, 6 Sup. Ct. 
Rep. 1121, so far as the facts and conclusions are applicable to the çon- 
ceded facts in the case af, bar, is inconsistent with the foregoing conclu- 
sions. As was well said by the counsel for the défendant in this case in 
his brief: 

" What is really decided in the case of Norton v. Shelby Co. is that the féd- 
éral court is bound by the décisions of the state court, holding that the act of 
the Tennessee législature, which assumed to create a certain board of county 
commissioners, was in conflict with the state constitution. What is said be- 
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yondtiuit is Baid solely with référence to the facts of the pending cases, and 
should not bé stiained to cover an entirely différent case. A distinction is 
also to be miide between an act which, lilce that eonsidered in the Norton Case, 
shows its infirmity upon its face, and one lilie that now before the court, 
which, if void at ail, is so because of exti'insic facts connected with the his- 
tory of its passage through the législature. If the act now in question had 
assumed, for instance, to establish a court having revisory powers over the 
suprême court, its unconstitutionality would hâve been apparent, as a mère 
matter of légal interprétation. Ail men are presumed to know the law, but 
certainly no man is presumed to knbw the facts as to the number of votes 
cast in the législature for or against a particular bill. Questions of this kind 
are questions of évidence, as to the effect of which courts might differ. The 
act in question coines with ail the indioia of validity. It assumes to do noth- 
ing which the législature did not liave f ull power to do, and the court which 
it apparently established was permitted, without question, to exercise the 
fnnctions apparently conferred upon it. To say that, upon the subséquent 
discovery of some évidence of an extrinsic fact, ail that such apparent court 
has ever done shall at once be deemed undone, or rather never done, is not 
warranted by the Norton Case. " 

The learned counsel who argued the Norton Case for the plaintifF in 
error in the suprême court of the United States contended that, even 
Ihough the act in question in that case should be condemned as uncon- 
stitutional, yetthe subscription to the stock made by the commissioners, 
and the bonds issued by them, while in the imdisputed tenure of their 
office as justices of the county court, are good and binding as regards 
third persons and the public, including the holders of the bonds, as acts 
of a de faclo court, or of de facto officiais. The suprême court of the 
United States refused to sustain that doctrine, and held that — 

"While acts of a de facto incumbent of any office lawfuUy created by law 
and existing are often held to be binding from reasons of public policy, the 
acts of a person assunaing to flU and perform the diities of any olHce which 
does not exist de jure can hâve no validity whatever in law." 

That question is not hère necessarily involved, and I do not pass upon 
that question. That statute in question, upon the conceded facts, is 
presumed to hâve been constitutionally passed, the court in question is 
presumed to hâve been a de jure court, and, folio wing the décision in 
Burt V. Railroad Co., as I understand that décision upon the facts really 
and properly before that court, I think it is my duty to hold, as I do 
in this case, upon this collatéral attack, that this court will not resort to 
the journals, or consider them as évidence or otherwise, for purposes of 
ascertaining whether or not that presumption can be overcome. Defend- 
ant's objection to the évidence is sustained. 

But, conceding that the statute was constitutionally passed, and the 
court of common pleas of Hennepin county was in ail respects a de jure 
court, plaintifPs counsel strenuously contends that the judgment in Haie 
V. Gomstock was and is void, because it was not rendered within the issue 
presented by the complaint. The complaint in that action was as fol- 
lotvs: 

"The plaintifï in the above-entitled case complains of the défendant in said 
cause, and shows to the court — 
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"(1) That on the 13th day of February, A. D. 1874, the said Joseph Horlges 
filed in the district court of the United States for the district of Minnesota 
his pétition, pursuant to the eleventh section of the act of congress entitled 
'An act to establish a uniform System of baultruptcy througiiout the United 
States, approved March 2, 1867,' praying that he might be adjudged to be a 
banlirupt within the purview of said banknipt act; that thereafter, and on 
the said 13th day of Tebruary, 1874, such pioceedings were had in said court 
in bankruptcy in said matter of said Hodges; that the said Hodges was 
adjudged to be a bankrupt; that thereafter, and on the 6th day of May, 1874, 
such proceedings were had in said bankruptcy matter; that said plaintiff was 
bysaid court duly appointed assignée therein; that said plaintiff accepted said 
trust, and duly qualitied as such assignée, and thereafter, and on the 15th 
day of June, 1874, received from Albert Edgerton, Esq., register in bank- 
ruptcy of said district, an assignaient and conveyance, under the liand of said 
register and the seal of said court, of ail the estate to which the said Joseph 
Hodges was, on the 13th day of February, 1874, in any manner entitled, and 
thereafter said plaintiff entered upon his duties as such assignée. 

"(2) And said plaintiff further says that on the 30th day of May, 1873, at 
the City of Minneapolis, of said state of Minnesota, the said Joseph Hodges and 
his wife made and executed a certain deed to said défendant, a copy of which 
deed is hereto attached, made a part of this complaint, and marked 'Exhibit 
A,' pretending to convey to said détendant the folio wing described property 
situate in the county of Hennepin and state of Minnesota, to-wit, block four, 
(4,) Groveland addition to Minneapolis, according to the record plat thereof 
on file in the office of the register of deeds for Hennepin county; that said 
deed was recorded in the ofiSce of tlie register of deeds in and for said county 
on the aist day of December, A. D. 1873, at 9 o'clock in the forenoon of said 
day, in Book number forty-three (43) of L»eeds, on page six hundred and 
three, (603.) 

"(3) And said plaintiff further says that the said deed was not delivered 
to said défendant, nor to any person for her, until long after the same was 
recorded, nor did défendant knowof such deed until after the same was re- 
corded; that said deed was not accompanied by an immédiate and actual 
cliange of possession of the property; that ever since the same was executed 
and delivered, and up to the présent time, the said property has remained in 
the actual possession and under the control of said Joseph Hodges, who has re- 
tained possession and control thereof under the l'aise and fraudulent prêteuse 
that lie is the agent of said défendant. 

"(4) ïhat the pretended considération set forth in said deed as paid by 
défendant to said Joseph Hodges and his wife is fictitious; that in f act no 
considération, nor was ever any considération, received by said Hodges or 
paid by défendant for said deed, but that said considération of one dollar is 
therein inserted for the purpose of deceiving creditors of the said Hodges. 
, "(5) That at the time of the making, recording, and delivery of said deed 
the said Joseph Hodges was largely indebted to many persons, a:mounting)n 
the aggregate to the sum of flfty thousand dollars, and was tlien insblvent, 
and in contemplation of bankruptcy, ail of which the said défendant then 
well knéw; that said deed was delivered to défendant within six months be- 
fore the flling of the said pétition heretofore mentloned, by said Hodges, and 
accepted by said défendant, with a view to prevent the property therein de- 
scribed from coming to his (said Hodges') assignée in bankruptcy, and to pre- 
vent the same from being distributed according to said bankruptcy act, and for 
the purpose and with the intent to hinder, deiay, and defraud the just credit- 
ors of said Hodges of their lawf ul claims and demanda. 

"(6) That said Hodges was, as a matter of fact, notwithstanding the mak- 
ing, recording, and delivery of said deed on the 13th day of February, A. D. 
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1874, and for a long time prier toereto had been, the true and lawful owner 
In fee-simple of said described property ; that the real value of sald property 
iS'six tliousand (6,1)00) dollars; that by virtue of said assignment the said 
lîand became on the 13th day of February, 1874, the property of said plaintifE. 

"Wherefore, said plaintifE demanda judgment: ïhat said deed t'roin said 
Joseph Hodges and wife to said défendant be adjudged fraudaient and void 
as against the plaintifl, and for such other and further relief as to the court 
may seem meet, and the costs and disbursements of this action, 

"DatedAug. 14, 1874, Minneapolis, Minn." 

The défendant did net appear. Service was had upon her by publi- 
cation, in compliance with the laws of the state. The court acquired 
jurisdiction by such service to render a verdict m rem in that case. Arndb 
V. Grigga, 134 U. S. 316, 10 Sup. Ct. Eep. 557. 

The contention pf the plaintiff is that the complaint sets forth a cause 
of action only under the thirty-fifth section of the United States bank- 
ruptcy act, and that the form of action under that section requires the 
existence of four différent, facts, which constitute the essential avermenta 
of the complaint in Haie v. Comstock, namely: (1) The party making 
the transfer must be insolvent, or in contemplation of insolvency. (2) 
The récipient nuist be one who has reasbn to believe him insolvent, or 
acting in contemplation of insolvency. (8) The conveyance must be 
made within six months prior to the filing of the pétition in bankruptcy. 
(4) The act must be done to prevent the property from coming into the 
hands of the assignée in bankruptcy, and from being distributed under 
the bankrupt law. It is ciaimed by plaintiff that none of thèse essen- 
tial facts appear in the findings or in the decree. The court found that 
there was no delivery of the deed prior to June, 1874; that there was 
no considération paid for the same; that there was no knowledge on the 
part of the défendant of Us existence; and that upon thèse facts the 
court based its conclusion of law; "that, no delivery of the deed hav- 
ing been made prior to Hodges' adjudication as a bankrupt, no title 
passed by it; and that the plaintiff was entitled to judgment vacating 
and setting aside said deed," and that the judgment itself déclares that 
said deed be vacated and. set aside, and, déclares it to be null and void 
and of no effeci;. 

Upon an inspection of the complaint, the findings of fact, and conclu- 
sions of law, and after careful considération of the élabora te and ex- 
haustive brief of the learned counsèl fcir the plaintiff, and the cases 
cited, I am unàble to sustain the contention of the plaintiff. On the 
cphtrary, I thirik that the findings and judgment in that case are within 
the issue, tendered by the complaint. The complaint is inartificially 
drawn, buti am of the opinion that i-t contains issuable facts suflBcient 
to sustain the judgment. The court had jurisdiction of the parties and 
of the subject-matter for the purpose Ôf that action, and the subject- 
mattet pf the action wè^ the alleged ! right of the plaintiff tô hâve the 
deed in question made jn fraùd of creditors annulled in so far as might 
be necessary to enable him to appropriate the property therein described 
to th« payment of grantor's : creditors. It is alleged that the deed was 
executed in May, 1873, recorded in December, 1873, and not delivered 
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to the grantee till long after it was recorded; that there was no actual 
change in the possession of the property; that the considération expressed 
($1) was fictitious; that the gfantor was insolvent at the time; and that 
the grantee accepted the deed within six months, before the filing of the 
debtor's pétition in bankruptcy, with a view to cover up the property in 
the interests of the grantor; that he retained possession and control of 
the property in the false and fraudulent pretense that he was the agent 
of the défendant, the grantee; that Hodges was in fact the real owner; 
that the real value of the property was $6,000. The prayer of the com- 
plaint is that this deed be adjudged fraudulent and void as against the 
plaintiff, and for gênerai relief. 

The findings of fact are that the défendant was a sister of Hodges', 
who was insolvent at the time of the exécution of the deed, and that it 
was not delivered to her until about June, 1874, long after the bank- 
ruptcy proceedings were instituted, and that it did not appear that any 
considération was paid, or even that the défendant had any knowledge 
of the transaction until after Hodges had been adjudged a bankrupt. 
Thèse averments were sufïicient to support the findings and judgment. 
Eliminate every other averment from the complaint, and I think it nec- 
essarily foUows from the remaining averments that a cause of action is 
set forth in the complaint sufficient to support the judgment. The su- 
prême court of the state of Minnesota hâve had this question before it 
in the parallel case oî Lane v. Innés, 43 Minn. 137, 45 N. W. Rep. 4, 
and I think the law laid down in that case is applicable hère, and the 
principles enunciated in that case I adopt. That court said: 

"In considering this and several other objections to the validity of the judg- 
ment, the distinction between errera and defects which go to the jurisdiction 
and renders tlie proceeding wholly void, of no effect, and such as miist be 
remedied in the same proceeding by appeal or otherwise, must be carefuUy 
observed. Quoting Salter v. Hilgen, 40 Wis. 365, 366: ' It is not enough 
that there are irregularities in practice orinsubstantial variances between the 
snmmons and complaint, or that the pleading is double, or improperly unités 
several causes of action, or contains more allégations or grounds for relief 
than is essential, or that the complaint is defective or incomplète, or that the 
findings of the court fail to cover ail the issues tendered. If the niatters de- 
termlned are décisive of the case, and within the gênerai scope of the alléga- 
tions made and relief asked, the détermination is not void, though the défend- 
ant has not appeared.' " 

Judgment must be entered for the défendant, and it is so ordered. 
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United States v. Engerman et oi.* 

(District Cmirt, E. D. New York. May 18, 1891.) 

Eminbnt Domain — Right to Jubt Trial. 

In a proceeding takeii by the government under Aot Gong. Aug. 18, 1890, to con- 
demn lands to the use of the United States, the owner of the land is not eutitled as 
a matter ol right to a trial by jury. 

At Law. 

The United States having filed a pétition in this court under the act 
of August 18, 1890, (26 St. at Large, 316,) to condemn a part of Plum 
island, upon which the government wished to erect a mortar battery, the 
owner of the land appeared, and filed an ansvver, denying the allégations 
of the pétition. The case coming on for trial, détendants demanded a 
trial by jury, claiming that there must be a trial of the question of the 
right to condemn before the question of the amount of compensation is 
entered upon. 

Jesse Johnson, U, S. Dist. Atty. 

Thomas E. Pearsall, (Robert D. Benedîct, of counsel,) for défendants. 

Benedict, J. In this matter, which is a proceeding to condemn cer- 
tain lands to the use of the United States, instituted in pursuance of a 
statute of the United States passed August 18, 1890, (26 St. at Large, 
p. 316,) two questions hâve been presented for décision. One is whether 
the hearing upon the pétition and answer is required to be had belore 
the judge and a jury, or whether it can be had before the judge alone, 
without the aid of a jury. 

Upon this question my opinion is that the provision in the seventh 
amendment tp the constitution of the United States, upon which the re- 
spondents rely, does not entitle the défendants, as a matter of right, to 
a trial by jury, and consequently that the refusai of the respondents' re- 
quest for a trial by jury was not error. 

The second question is whether the évidence produced is sufficient to 
prove that the parties were unable to agrée upon a priée to be paid for 
the land, withiii the meaning of the provision in the gênerai statute of 
New York Laws of 1890, to which statute the district attorney has 
sought to make the présent proceeding conform. 

Upon this question my opinion is that the évidence is sufficient to 
warrant finding tliat the parties hâve been unable to agrée upon a price 
for the land. 

•Eeported by Edward G. Benedict, Esq., of the New Yorlî bar. 
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Shankbnbekt V. Metropolitan St. Rt. Co. 
(Oircuit Court, W. D. Missouri, W. D. March 17, 1891.) 

1. Street-Railwaï CoMPANiEg— Accident at Railroad Crossing— Négligence. 

Where a passenger oa a street-raiiway car ia brought into apparent imminent 
danger from a collision at a railroad crossing by the négligence of thé motor-man 
in attempting to cross when lie couid see that there was a probability of ihe angine 
reachic^ there iirst, she can reoover for injuries received in attempting to flee from 
it, though she would hâve been uninjured if she had kept her seat ; but, if it would 
not hâve been brous^ht into such danger except for the sudden, unexpected, and un- 
anticlpated obstruction of the car by a wagon, ihen there would be no liability on 
the part of the company. 

2. Same. 

The right of precedence in crossing between two railroad trains considered. 

At Law. 

Hollis & Laishaw, for plaintiff. 

Pratt, Ferry & Hagerman, for défendant. 

Philips, J., (prally charging jury.} This action is predicateJ of the 
négligent conduct of the défendant in its failure to comply with and per- 
form its contract with the plaintiff in carrying; her as a passenger on its 
cars from some point over in Kansas into Kansas City, Mo. ïbe law ex- 
acts of a carrier of passengers, in considération of the hire it receives for 
the service, Ihat it shall carry them safely, and as expeditiously as pos- 
sible, from the point of their admission to their destination. By this, 
however, is not meant that a carrier of passengers is an absolute insurer 
of their safety. Its undertaking under its contract is to exercise the 
highest degree of diligence and care in seeing that no injury comes to 
them by failure on its part to perform its contract, which is for the safe 
carriage and transportation of the passenger. The law as applied to 
thèse Personal injuries on railway cars is that, when au injury to a pas- 
senger occurs, the plaintiff has made out a prima fade case by showing 
the accident and conséquent injury, then it devolves upon the défend- 
ant, the carrier, to show by évidence that it has exercised due care and 
caution in order to prevent the accident. If it has doue that, it has ex- 
onerated itself. The law, gentlemen of the jury, is a reasonablo thing. 
It proceeds on lines of common sensé, and possesses sufficient flexibility 
to adapt itself to the varying circumstances of each particular case as it 
arises. Its rules are not senselessly arbitrary. In this case there was 
no disaster to the carriage or car in which plaintiff was being transported. 
There was no mismanagement on the car by which any derailment or 
any collision with any obstacle was occasioned, by reason of which this 
injury occured; but the injury in this case resulted from iright of the 
plaintiff, which caused her to flee from what she supposed to be an im- 
pending, danger, and in getting from the car while itwas yet on the track 
the injury oceurred. Now in order, under that state of facts, to fix a 
responsibility upon the railroad company, it devolves upon the plain- 
tiff to show by évidence to your satisfaction that this danger to which 
the plaintif!" in this case was seemingly exposed, which caused her to 
v.46F.no.3— 12 
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Jeave lier seat and get into the tumult whereby the injury occurred, was 
brought abouf throûgh some neglect of duty on the part of the défend- 
ant raiiroad company. If it was free from neglect in bringing the plain- 
tiff into that position of apparent danger, there is no liability on the 
part of this défendant. Therefore, the évidence must go further in this 
case than that there was an accident and' an injury, and show that the 
défendant \yas guilty of some culpable neglect of duty.. The évidence 
shows that the point where this injury occurred was the intersection of 
two différent raiiroad lines;, one was oçcupied by the motor raiiroad, the 
défendant company, and the other by the Ft. Scott & Gulf Raiiroad Com- 
pany, operating steam-engines and running cars over this intersection. 
The law of right of way applies to intersecting raiiroad companies, just 
as it does to vehicles passing through the country. Both of thèse raii- 
road companies bave rights tliere, and each, under the law of the land, 
must respect the rights of the other. The law exacts of each of thèse 
raiiroad companies a degree of vigil&ncev watchfulness, and care on its 
part proportioned to the danger incident to the opération of their respect- 
ive trains of cars. At the point of intersection one party or the other, 
under the circumstances of the case, must bave the right of way, so far 
as they themselves are concerned, and so far even as the publie is con- 
cerned; and, in the absence of any évidence as to any spécial contract 
between thèse two railroads as to the right of way there, the law of the 
land would be that the raiiroad car which approached the crossing fîrst 
had the right of way; and it was the duty of the other road, whose car 
or engine had not reached the point of crossing, to hold itself in eheck, 
and to give the right of way to the one fîrst approaching. This is a law 
almost of necessity, and this case must be considered with regard to the 
surrounding circumstances of the place and time. In a city like this, 
where are being operated thèse street-railway cars, and where they are 
operating steam-engines, each one having its tracks and passages, it must 
be kept in mind by the jury that there is more or less hazard and péril 
at points of intersection; that trains cannot be stopped and stayed with- 
out cause, because they must make progress, — they must make their way ; 
and that a street-car approaching a raiiroad crossing, in conséquence of the 
danger to which its passengers are exposed, should exercise great vigi- 
lance, proportionate to the dangers to which passengers may be exposed. 
It must yet effect a crossing, and the law will assume that when it ap- 
proaches such crossing, and finds it clear, no other train coming there 
having precedence by reason of having reached there first, it can proceed 
on its way, on the assumption that the other train will perform its duty 
both to the party making the crossing and the public, giving the one 
first approaching the right of way. So that if you 'find from the évi- 
dence that when the defendant's motor^^car reached this point of intersec- 
tion the Ft. Scott engine was from 60 to'lOO yards distant, then the right 
of way wassecured by law to the motor company, and it had the right to 
proceed, upon the assumption that the other road would observe its 
duty, not only to the car, but to the public, and would stay its engine^ 
and not make a collision. 
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If, on the other hand, gentlemen of the jury, you find from the évi- 
dence that when the défendant train approached this crossing it received 
a signal notice from the fiagman of the Ft. Scott road, who seems to hâve 
stayed at this junction, — that if it received a signal of danger or warn- 
ing from him to stop, and the motor-man saw, or should hâve seen by 
the exercise of due vigilance, that vvarning, and failed or neglected to 
pay attention to it, and proceeded, nevertheless, upon the crossing, then 
he took upon himself, for his company, the rosponsibility of a collision 
that might occur there. But if, as a matter of fact, at that time the en- 
gine was 60 to 100 yards distant, and he did not see the fiagman, as the 
motor-man testifies he did not, and that the fiagman was not in his ac- 
customed place giving the signal, and, as a matter of fact, he did not 
see him, and that at that time the engine was where the witnesses, prin- 
cipally on the part of plaintiff, place it, then he had the right to pro- 
ceed upon the assumption that the way was clear. If, however, the 
motor-man, when he started upon the right of way, saw the engine ap- 
proaching, and saw it was under headway, and that likely the chances 
were not only evenly balanced, but that there was a probability — a rea- 
sonable anticipation — that the engine might reach there first, it was then 
his duty to stop, and give the engine the right of way, in order to pro- 
tect his passengers. If the engine was approaching this street-car as it 
was crossing, as is claimed on the part of the plaintiff, and had reached 
so near to it that the plaintiff became alarmed, she would not be pre- 
cluded from recovering, if the antécédent négligence transpired or ex- 
isted upon the part of the motor-man, simply from the fact that if she 
had kept her seat she would not hâve been injured; because, as I bave 
stated, the law is always reasonable, and the liability attaches to the 
party who brings another, through his négligence, into a position of 
péril. If parties thus exposed to imminent danger — such as would 
strike the niind of a reasonable person as imminent — do not exercise the 
best judgment and prudence under the circumstances, yet the law does 
not hold them liable for it, because the law lays the burden of respon- 
sibility upon the carrier who negligently brings the passeoger into the 
position of apparent péril. Then, again, gentlemen, if you iind from 
the évidence that defendant's car had effected the crossing before the 
passengers started from the car, and before the injury occurred, and that 
it would bave cleared the track, and gone on out of danger, but for 
some sudden, unexpected, and unanticipated obstruction in front of the 
car, and that injury occurred to this plaintiff by reason of that obstruc- 
tion, then there would be no liability on the part of this défendant; in 
other words, to make it plainer, if the car would bave effected the cross- 
ing, and would hâve gone clear of any collision with the engine, and the 
parties would not bave passed from the car, and plaintiff would not 
hâve been injured, but for the motor-car coming into collision with, or a 
threatened collision with, what is termed in évidence a "barrel wagon" 
suddenly appearing in front, which caused the car to stop, — if but for 
that the car would bave gone clear, and this plaintiff would not bave 
been injured, — there is no case against the défendant. Now, gentlemen 
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of the jury, whether or not a barrel wagon thus presented itself, which 
caused this sudden stopping of the car, is a question of fact for you to 
détermine. Of that matter you are the exclusive judges, beeause you 
are the judges of the credibility of the witnesses and the weight of évi- 
dence. There are two witnesses in this case who testify before this court 
and jury to that fact. The motor-man testifies directiy to it, and the 
witness Lucas also testifies to it. Something bas been said hère in ar- 
gument about the latter witness not being hère. That évidence is in the 
form of a déposition of the man Lucas, and should bave the same weight 
as if the party had sworn to the fact from the witness stand. 

The whole case simply résolves itself into a question of fact as to 
whether or not it was the fault and neglect of the motor-man in first 
bringing bis car into the position where he did, and, in the next place, 
whether his way was obstructed after he had effected bis crossing by 
reason of the barrel wagon. The other witnesses in the case (plaintiff's 
witnesses) did not see any barrel wagon; at least, they do not state that 
tbey saw it. The attention of ail the other parties was directed to the 
engine up the track, so that if, as a matter of fact, the barrel wagon was 
there, and thèse other parties saw it, it is very easy to understand why 
the other witnesses did not see it, beeause their attention was diverted 
and directed to the engine coming down the track, being in anticipation 
of some péril from it. The burden of proof is on the plaintiff to make 
out her case by a simple prépondérance of évidence, and, if the weight 
of évidence is in her iavor, as applied to the law of the case, you will 
so décide; if otherwise, you will tind for défendant. If you find for 
the plaintiff in this case, gentlemen of the jury, you will détermine the 
measure of damages, taking into considération the nature, character, and 
extent of plaintiff's injury, her mental suffèring, if any, in connection 
with and as incident to her physical suffèring. As to the loss of time 
and médical bills, she is not entitled to any recovery in this case. Her 
services belong to her husband, and he would be entitled to recover for 
the loss of services and médical bills and attendance. You will allow 
her what is, in your judgment, a reasonable and round compensation 
for her injuries and physical and mental suffèring in this case, having 
in view the character of the injury, as to whether it is temporary or 
whether it is permanent. 

Note. The jury returned a verdict for défendant. Plaintiff flied motion 
for a new trial on account of alleged error in the ciiarge. ïhis motion was 
by the court overruled, without an opinion. 



BOLLIN V. BLYTHE. 181 

BoLLiN V. Blythe et al. 
{CircuU Court, D. South CaroHna. May 7, 1891.) 

1. Mabshal's Bond— Action fok Fées of Deputt. 

Though deputv-marshals of the United States are recognized offlcers of the court, 
(Rev. St. U. S. §§ 628, 748, 780, 782, 788, 789,) still they are engaged and compensated 
by the marshal, subject only to the provision of section 841 that the allowance to 
thé deputy shall in no case exceed three-fourths of the fées payable to the marshal 
for the services rendered by him, and are in no sensé creditors of the United States 
for thé amount of their compensation, and, if the marshal fails to pay them ont of 
the fées coming to his hands, he will not be liable upon his bond to an assignée of 
their claims, as for a failure to properly disburse public funds in his hands, under 
section 783. 
'8. Same— Fées of Government Witnesses — Assiqnmest. 

The claim of a witness for the United States for fees earned by attendance on a 
fédéral court is a claim agaiust the marshal, and not against the government, and 
therefore not within the prohibition against assignments contained in Rev. St. U. 
S. § 3477, and an action will lie by the assignée of vpitness' certiflcates on the bond 
of a marshal who has received the money to pay them in his ofBcial capacity, but 
bas failed to do so. 

At Law. Action on marshal's bond. Trial by the court without a 
jwry. 

L. W. ParJcei-, for plaintiff. 
Brawky & Barnwell, for défendants. 

SiMONTON, J. The plaintiff holds by assignmeut certain claims of 
deputy-marshals for services rendered in cases in which the United States 
was a party. He also holds by assignment pay certificates of witnesses 
who attended court at the expense of the United States. He has made 
deiïiand on Blythe, late marshal for this district, for payment. Upon 
his failure to comply with this deraand, plaintiff sues on the officiai 
bond of the marshal, seeking to hold the sureties responsible therefor. 
Blythe has made deiault, and judgment has been entered against him. 
The sureties interpose two demurrers raising thèse questions: Admit- 
ting the fact that the marshal has received from the United States the 
fees earned in the cases in which the deputy-marshals did the service, 
and in which the witnesses attended court, and the further fact that he 
has not paid either the deputies or the witnesses, does this constitute a 
breach of the bond for which the sureties are liable? Second, if this be 
such a breach of the bond, can the assignée of thèse claims sustain a suit 
in his own name? 

Is the non-payment of this money on the part of the marshal a breach 
of his bond? The bond of the marshal to the United States is for the 
faithful performance of his duties by himself and his deputies. Rev. St. 
§ 783. Thèse duties are the exécution of ail lawful precepts directed to 
him, and such others as perlain to his office, and to take only his lawful 
fees. Section 782. It is primarily to the United States, and covers the 
proper disbursement of ail public moneys coming to his hands. It in- 
ures for the protection of any person injured by a breach of the bond. 
Section 784. This undertaking is to receive a strict interprétation, and 
is not to extend by implication beyond the fair scope of its terms. U. 
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S. V. Giles, 9 Cranch, 212; U. S. v. Boyd, 15 Pet. 187. If the money 
placed in the hands of the marshal for disbursement to persons creditors 
of the United States be diverted, his bond is liable to the United States. 
Witnesses and jurors attending court are entitled, under the act of con- 
gress, to compensation. Sections 848-852. The marshal is the dis- 
bursing officer for this. Section 855. The bond is liable for moneys 
received for and not paid to witnesses. Are deputy-marshals in the 
same category, — creditors of the United States? There is no express pro- 
vision in the fee-bill for payment of costs or fées to deputy-marshals. 
They are recognized as ofFicers of the court. Sections 628, 748, 780, 
782, 788, 789. They are to be compensated. But no fixéd allovvance 
is niade for them. No mode of payment is provided for them. They 
are to be engaged by and compensated by the marshal. "The allowance 
to any deputy shall in no case exceed three-fourths of the fées and émol- 
uments received or payable for the services rendered by him." Section 
841. Received by or payable to vvhom? The marshal. For when we 
come to examine the statute we find that the fées, etc., for ail such serv- 
ices are. for the marshal. The deputy is not mentioned. No restriction 
is put on the marshal as to the mode of compensation, and none as to 
the amounts within the tbree-fourths limit. It is évident from the con- 
text that this limit is put in because the compensation, the aggregate fées 
of the marshal, less proper allowance for the expenses of his office, can- 
not exceed a fixed sum, $6,000. A doser examination will make this 
clear. Every marshal is required to make à semi-annual report to the 
attorney gênerai of ail the fées and émoluments of his office, of every 
manner and character, and of ail the necessary expenses of his office, in- 
cluding clerk hire, together with the vouehers for the payment of the 
sarae. He in this report states, separately, the fées and émoluments re- 
ceived or payable for services rendered by himself personally, those re- 
ceived for services rendered by each deputy by name, and the propor- 
tion of such fées, etc., which by the terms of his service each deputy is 
to receive. Section 833. Out of the gross aggregate of this return her 
is allowed to retain for his personal service not exceeding the rate of 
$6,000, o'ver and above the necessary expenses of his office, including 
clerk hire * * * and a proper allowance to his deputies. Id. That 
is to say, ail his fées and émoluments belong to the United States. Out 
of them the marshal retains the necessary expenses of his otiice, and a 
sum not exceeding $6,000 per annum. Among the necessary expenses 
of his office are the allowances to his deputies, which expense is limited 
to not more, under any circUmstances, thau three-fourths of the fées al- 
lowed the marshal for the service of such deputy. Now, ail thèse are 
retained by the marshal in his own hands, as his own money. When 
he shows the accounting officer of the treasury his gross receipts and his 
necessary expenses, and deducts thèse and the sum due him for compen- 
sation, and pays bver the balance, he and his bond are discharged. He 
mUst show his necessary expenses, because he ean only retain $6,000' 
per annum besi'"'es thèse; And the détails, setting put the amount eàrned 
by himself, the amount earned through each deputy, and the expense 
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incurred in employing this deputy, are required simply to keep the mar- 
shal within his maximum^ When this maximum lias been reached in 
the first half of the year, the marshal in his next account states the gross 
eamings of uis office, déduets ail necessary expansés, including the al- 
lowance to each deputy, and pays over ail the remainder to the United 
States. The government coneerns itself with and holds him responsible 
for the net resuit only of the earnings of his office appearing after the dé- 
duction of ail necessary expenses. When, therefore, the marshal retains 
this money, it is either to reimburse himself for money paid by him al- 
ready to his deputy, or to enable him to carry out his contract made by 
himself with his deputy. In either case, it is his money, for wliich he 
alone is responsible, and for the exact disbursement of which he is in no 
sensé responsible to the government. As the United States, therefore, 
could iiot in such case maintain an action on his bond, no private party 
can. See Wallace v. Douglas, (N. C.) 9 S. E. Rep. 453. 

The second question raised on demurrer ig, çan the plaintiff, assignée 
of the witness' certificates, maintain an action in his own name on the 
inarshal's bond? The demurrer admits the fact that the money bas 
been received by the marshal in his officiai capacity for thèse witnesses, 
and bas not been paid by him. The claim is based on a chose in action, 
and, like any other chose in action, can be assigned. It is not a claim 
against the government, and therefore does not come within the prohi- 
bition of section 3477 of the Revised Statutes. Itis a claim against the 
marshal. Being assignable, the assignée can maintain an action upon 
it. This action, under the Code of Civil Procédure in South Carolina, 
adopted in this court, must be in the narne of the real party in interest, 
the assignée. The courts of the United States hâve jurisdiction in suits on 
a marshal's bond, as in a case arising under the lawsof the United States. 
Bachrackv. Norton, 132 U. S. 337, 10 Sup. Ct. Rep. 106. Under sec- 
tion 784, suit can be brought by the party injured by the breach of the 
marshal's bond, "in his own name and for his sole use." It would be 
a narrow and technical construction of this remédiai statuts to confine 
the right to sue to the original holder of the claim. The words, "in his 
own nanle and for his sole use," mean that, instead of suing in the name 
of the United States, the obligée of the bond, a private party can sue in 
his own name; and that the benefit of the suit will inure, primarily, not 
for ail persons injured, but for him solely. Résides this, a person pur- 
chasing a claim upon such a certificate relies upon the performance of 
his duty by the marshal, — a performance secured by his bond. If the 
marshal refuse to pay him, a breach of the bond is committed, and heis 
injured thereby, I am of the opinion, therefore, that the action, to this 
«xtent, can be maintained by the plaintiff. Let the verdict be prepared 
in accordance with this opinion. 
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DoBsoN et al. v. Coopee, CoUector. 
(District Court, E. D. PennsylvarUa. April 7, 1891.) 

CUSTOMS DUTIBS— GOAT-HaiR. 

Goat-hair is not dutiable under the provision in the tariff aot for "olass S, oomb- 
ingwools, "including "hairof the alpaca goat and otherlike animais, "if itis: (1) 
Either oommon goai-hair, Iniown as suoh in the trade, and talable only as such; or 
(2) if not being oommon goat-hair, it is not combing lialr,— that is, long hair, like 
alpaca hair of long flber, whlch can be combed ont, and which is capable of be- 
ing used for combing purposes. 

At Law. 

This was a suit brought by the importer against the collecter to re- 
cover the sum of $307.10 claimed to be an excessive duty unlawfully ex- 
acted upon an importation of hair, invoiced as "white cattle-hair," (goat,) 
and entered as coinmon goat-hair. The appraiser classified the article as 
hair class 2 under 30 cents per pound, subject to a duty of 10 cents per 
pound, and the liquidation was made in accordance with the appraiser's 
return. The protest claimed that the article in question was oommon 
goat-hair, not fit for combing purposes, and should hâve been admitted 
free of duty, under the provisions in the free-list for hair, horse or cattle, 
and hair of ail kinds, cleaned or uneleaned, drawn or undrawn, not spe- 
cially provided for. The assessment was made under Tarififlnd. (New,) 
par. 354, Schedule K; Act March 3, 1883; Treasury décision 9810. The 
plaintiffs' witnesses testified that the imported article was known in the 
trade as common goat or cattle hair, and that it was not commercially 
known as "Angora goat-hair," nor was it salable as Angora goat-hair, and 
that also it was not combing hair or fit for combing purposes. The de- 
fendant's witnesses admitted that the hair was not combing hair, but tes- 
tified that it was a low grade of Angora goat-hair, which, having been 
taken from a dead animal by the liming process, has become unfit for 
combing purposes. Défendant presented points which are summarized 
below. 

Richard P. White, for plaintiffs. 

W. Wilkins Carr, Asst. U. S. Atty., and John R. Read, U. S. Atty. , for 
défendant, contended that under the hide clause, paragraph 719, Tariff 
Ind., (New,) sheep-skins with the wool on were excepted from the free- 
list and subject to duty, but Angora goat-skins without the wool were 
made free, and that with the wool, therefore. Angora goat-skins were sub- 
ject to duty. The word "wool" in the clause referred to being used for 
hair of the Angora goat, under paragraph 360, Id., wools on the skin 
were dutiable as other wools; the quantity and value to be ascertained, 
and therefore goat-hair or wool off the skin was dutiable as other wools. 
They also contended for the défendant that under Schedule K, pars. 354, 
358, Id., ail hair of the goat was dutiable under class 2 irrespective of 
its fitness for combing purposes. 

Butler, J., (prally charging jury.') The plaintiffs in this case im- 
ported this merchandise, the hair from which the spécimen or sample 
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before you was taken, into this port and entered it at the custom-house 
as goat or cattle hair, free of duty, under a section of the tariff law. The 
government appraiser, whose duty it was to examine and pass upon the 
question, disagreed with the importers, and classified the hair as belong- 
ing to class 2,— that section reading as follows: 

"Class 2. Combing wool; that is to say, Leicester, Cotswold, Lincolnshire, 
Down combing wool, Canada long wool, orother like combing wool of English 
blond usually known by the terms herein used, and also ail hair of the alpaca 
goat and other like animais." 

The plaintiffs protested against this classification, adherîng to their 
original claim that this is comnion hair, not combing hair, appealed un- 
successfnlly from the action of the appraiser, eventually paid the monej' 
demanded by the government, and then brought this suit to recover it 
back. 

The questions presented are: First, is this conimon goat or cattle hair, 
as distinguished from mohair or combing hair? Is it what is known to 
comraercç, to fhose who deal in the article, as common goat, or cattle hair? 
That is the first question, and you are to décide it by tlie évidence. You 
hâve heard this. It does not cover a great space and is readily under- 
stood. It has been explained and commented upon by counsel, and 
you are to say how the question should be decided. Are you satisfied 
that this article is what is known to commerce, to those who deal in such 
hair, as common goat-hair or cattle-hair? If you find it is, your verdict 
■will be for the plaintiffs for the amount of their claim; because if it is 
such common goat or cattle hair it is not to be classified under the section 
applied to it by the appraiser. I repeat, if the évidence satisfies your 
minds, that this is what is called common goat-hair or caltle-hair by the 
trade, then your verdict should be for the plaintiffs in the amount of their 
claim. If 3'ou are not satisfied that it is such common hair, known to com- 
merce by that désignation, then a second question arises, to-wit: Is this 
what is known to commerce as "combing hair?" If it is not, (though it 
be something else than common hair,) it was wrongfully classified. It 
could only be classified as the government classified it on the ground that 
it is combing hair. Thus if you are not satisfied that it is what is called 
common hair and do not find a verdict for the plaintifs upon that ground, 
then you pass to the second question, and détermine whether or not it 
is combing hair; because if it is not combing hair, the plaintiffs are enti- 
tled to your verdict for the amount of their claim, although itbe not such 
common hair, as beiore described. It caii only be classified as it has 
been upon the ground that it is combing hair. If it was cattle or com- 
mon goat hair it was not combing hair, and if it is not common hair, but 
still not combing hair, the plaintifls are entitled to a verdict. Upon the 
question of combing hair is there any évidence at ail that it is such hair? 
A number of witnesses testified that it is not. They told you the char- 
acteristics of combing hair, that it is a long hair like the long alpaca 
hair which is before you, that combing hair or combing wool is a hair 
or wool of long fiber, which can be combed out, leaving the short hair 
that grows near the skin at the bottom of the hair as a sort of refuse. 
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ThUs yon hâve beforé you' ail thefe is in this case.. Hâve the plaintiffs 
satisfied you that thiê is what' is known to commerce as "common goat 
or cattle Iiair" as distinguished from combing hair or mohair? If they 
hâve, your verdict will be in their favor. If they hâve not satisfied 
you of that, still if they hâve satisfied you that this is not combing 
hair, (and there is no answer to their évidence that it is not, as I re- 
memVjer,) your verdict should be for the plaintiffs. The points pre- 
sented by the défendant I cannot afflrm. They may be marked sev- 
erally, "Disaffirmed." 

The verdict was for plaintiffs for the amount of their claim. 



Jessup & MooBE Paper Co. v. Cooper, Collector.' 
(District Court, E. D. Pennsylvania. April 7, 1891.) 

1. CCSTOMS DuTIES— GlTNNT BaGS. 

Plaiutifls entered seoond-hand gunny bags as paper stock. The appraiser re- 
turned some of the bags as gunny bagging, suitable for the uses to which cot- 
tou bagging may be applied. Eetd, if the' bagging was commercially valuable 
only to be, and could only profltably be, converted into paper, aud was of no other 
commercial value, it was admissib.e as paper stoclî, and that the purpose for which 
it was iinported or used after importation was irrelevant. 

2. Same. 

The htirden of proof to show that the bagging was only fit for paper stock vvas on 
the plaintifE. 

At Law. 

This was a suit to recover the sura of $3.57.57 alleged fo hâve been 
unlawfully exactedas customs duties inan importation of gunny bagging 
and so-called "paper stock." It was entered as paper stock, but returned 
ùnder Tarifï Ind. (New) par. 343, as gunny bagging suitable to the 
uses for which cotton bagging may be applied and valued at less than 7 
cents per pound. The claim of the importer was under paragraph 754, 
Id.,freelist, providing for paper stock, crude, of every description, includ- 
ing gunny bags, gunny cloth, old and refuse, to be used in making and 
fit only to be converted into paper, and unfit for any other manufacture. 
The testimony of the plaintift-s witnesses tended to show that the article 
was fit only for paper stock, and also that it had been in fact so used. 

l'jhvurd L. Perkins, for plaintiff. 

Wni. Wilkins Curr, Asst. U. S. Atty., and John R. Read, U. S. Atty., 
for deiendant. 

Butler, ,J., (charging jury.) The plaintiff in this case, the Jessup & 
Moore Paper Company, impoited into this country. and landed at the 
port of Philadelphia on October 18, 1889, a cargo of old or second-hand 
gunny bagging, and entered the same at the custom-house, as free of 

' 'Eeported by Mark Wilks Collet, Esq., of the Philadelphia bar. 
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duty, under a provision of the statufe relating to the subject, which 
reads as follows: (Court read from statute.) Ttiirty-seven baies of the 
bagging were, however, treated by the appraiser as not falling within 
the terms of the statute, just read, but as suitable for use again as cot- 
ton bagging, and subjeeted to duty accordingly, under another pro- 
vision of the statute. From this action of the appraiser the plaintiffs 
appealed, on the ground that the bagging so subjeeted to duty "is fit 
only to be converted into paper, and not fit for any other manulacture." 
In the language of the plaintiffs: " We protest." (Court read from pro- 
test.) Thus is presented the only question whicri we hâve to try — to- 
wit: Was the bagging fit only to be so converted, and "not fit for some 
other manufacture." The plaintifî asks the court to charge you as fol- 
lows: 

"(1) If the jury believe that the gunny bagging forming the subject-mat- 
ter of the claim in this suit was imported as and for paper sloek, wks sold for 
that purpose, and was in l'act used as such und converted into paper, tlieir 
verdict miist be for the plaintiff." 

We cannot so charge. The point does not présent the question in- 
volved. 

"(2) If the gunny bagging, the subject of dispute in this action, was fit 
only to be converted into jjajier, and Vvas unflt for any other manufacture, 
your verdict must be for the plaintiff." 

This we affirm. It properly states the question which you are to dé- 
cide. 

"(3) If the said gunny bagging waa commercially fit only to be converted 
into paper, and was conimercialiyunfitfor any other manufacture, your verdict 
must be for the plaintiff." 

This is a statenient of the same thing in somewhat différent language, 
and is also true. 

"(4) If, upon ail the facts in this case, there exists a doubt in your minds, 
that doubt must be rt'solved in favor of tlie. plaintiff and your verdict must 
be for it, as duties are never to be imposed on the citizen upon vague or 
doubtful interprétation." 

We cannot afiirm this. The burden is on the plaintiff to satisfy you 
by évidence that the bagging was commercially fit only to be converted 
into paper, and was commercially unfit for any other manufacture; oth- 
erwise your verdict must be against him. The plaintiffs fifth point 
which is disaffirmed I need not read. The défendant bas also presented 
points, the first and third of which are disaffirmed, and need not be 
read. His second point, which reads as follows: "If you believe the 
article in question is not fit to be converted into paper only, but is also 
fit for some other manufacture, then your verdict should be for the de- 
fendant," is affirmed. This is an accurate présentation of the question 
which you are to décide, as we bave before stated. By fitness Ibr some 
other manulacture, however, is meant commercial fitness. If the bag- 
ging could not profitably be applied to some other manulacture, then it 
was not commercially fît for such purpose. Considering this question 
in the light of ail the évidence you must say whether it is proved that 
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thebaggîng in question was fit only to be converted into paper, and not 
fit commercially for any other manufacture. It would be uhprofitable 
to recount what the witnesses on the one side and the other hâve said 
on the subject. Their testimony is brief, and bas been fuUy commented 
on by counsel, and y ou cannot fail to understand and appreciate it. If 
your minds are satisfied that the bagging waa fit only to be converted 
into paper, and not fit commercially for any other manufacture, your 
verdict should be for the plaintiffs in the amount of their daim; other- 
wise it should be for the défendant. 

Verdict for plaintifE. 



HosTETTER Co. V. Brueggeman-Reineet Distilling Co. 
(Circuit Court, E. D. Missouri, E. D. May 9, 1891.) 

Trade-Makk — Infringement — Injunction. 

On bill for injunction it appoared that complainant was engagea In the manufact- 
ure and sale of "Hostetter's Bitters, " and is the owner of the trade-marka, brands, 
labels, etc., used in connection with such sale; that défendant manufactures an ar- 
ticle of bitters closely resembling Hostetter's Bitters in appearance and ilavor, 
which it sold in bulk to its customers, advising them at the same tinie to reflll bol- 
tles that originally contained Hostetter's Bitters with the spurious article, and put 
them on the market as genuine ; that in ail probability the plaintifl had been thereby 
to some extent damaged, and the public deceived. Held that, though défendant 
did notitself use plaintiff's labels and bottles, still in advising its customers it was 
guilty of a wrong which a court of equlty will enjoin. 

In Equity. On bill for injunction. 

George Dennison and M. L. Gr'ay, for complainant. 

H. B. Davis, for défendant. 

Thayer, J. The complainant is engaged in themam fracture and sale 
of Hostetter's Bitters, and is the owner of the trade-marks, brands, labeJs, 
etc., used in connection with the sale of such bitters. It charges that 
défendant lias sold and intends to sell, "as and for Hostetter's Bitters," a 
spurious article or préparation of bitters, not manufactured by the com- 
plainant, with intent to deceive the public, and to deprive the complain- 
ant of a portion of its patronage, and of profits that it would otherwise 
realize by the sale of the genuine article. The proof does not establish 
that défendant bas itself sold a spurious article of bitters put up in bot- 
tles made in imitation of those in use by complainant, or that it bas 
counterfeited the complainant's labels, trade-marks, etc.; but the proof 
does show that défendant manufactures an article of bitters which closely 
resembles Hostetter's Bitters in appearance and flavor, and that it bas 
sold the same in bulk to its customers, advising them at the time of 
such sales to refill bottles that originally contained Hostetter's Bitters 
with the spurious article, and to put the bottles thus refiUed on the mar- 
ket as containing genuine Hostetter's Bitters. It is most probable, I 
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think, that in accordance with such counsel arid advîce a spurious arti- 
cle has been sold by some of deCendant's customers, in the manner last 
desciibed, and that complainant has been thereby damaged to some ex- 
tent, and that thë public has been deceived. Under thèse circumstances 
I think the complainant is entitled to au injunction restraining the de- 
fendant from selling a spurious article of bitters as and for Hostetter's 
Bitters. Customers of défendant, who bave thus been advised and induced 
to use genuine bottles and labels in the manner above mentioned, are 
clearly guilty of a wrongful act which a court of equity will enjoin; and 
a person who counsels and advises another to perpetrate a fraud, and who 
also furnishes him the means of consummating the same, is himself a 
wrong-doer, and, as such, is liable for the injury inflicted. Sodeti 
Anonyme, etc., v. Western DistiEing Go., 42 Fed. ]>,ep. 96. The défend- 
ant cannot shield itself from an injunction by the plea that it has not 
itself sold a spurious article in a false dress. The fact that it has ad- 
vised its customers to perpetrate a fraud of that description, and that it 
has furnished them the spurious article, and that some of its customers 
hâve probably acted on the suggestion, is sufficient to render them lia- 
ble to an injunction. A restraining order will be awarded at defendant's 
cost. 



Paine v. Snowden.* 

{Circuit Court, E. D. Pennsylvania. April 30, 1891.) 

Patents fob Invention— Patentability— Anticipation. 

Complainant's patent was for a design for bow-backed chair oonsisting in haying 
the upper portion of the bow covered with a pièce of material coiiforming to its 
shape at the top and leaving the rounds between iho loweredge of the pièce and 
the seat exposed. Held, in view of a prier patent showing a ciiair having the top 
of the bacli fornied of a wood strip of some breadth and rounds exteuding between 
it and the seat, the design did not possess patentable novelty. 

In Equity. Bill by Henry H. Paine to enjoin one Snowden from con- 
tinuing an alleged infringement of design patent No. 13,405, for backs 
for chairs, November 14, 1882. 

Complainant's claims were: 

"(1) The improved design for common round, bow-back chairs, oonsisting 
in the upper paît of the bow and rounds provided with a sheet of suitable 
material, as wood, bent to conform to the curvature of said bow-back and 
rounds, leaving the rounds between said sheet and seat exposed, substantially 
as and for the purpose specifled. (2) ïhe itnproved design for eomnion 
round, bow-back chairs, consisting in the upper part of the bow and rounds 
provided with perforated wooden plates or sheets, substantially as shown and 
deseribed. (8) ïhe improved design for chairs, which consists in the seat- 
frame with perforated wood seat and the back with a round bow, and with 
a perforated wooden plate or sheet secured to said bow near its top, sub- 

'Reported by Mark Wilks Collet, Esq., of the Philadelphia bar. 
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fitantially as shown. (4) The improved design for chair backs, which con- 
sists of tlie round bow, A, rounçls, B, curved perforated back pièce, E, secured 
to said bow and rounds by ornaraental nalls, F, G, substantially as shown." 

The illustration of complainant's design showed abow-back chair hav- 
ing a thin ornamental flexible back sheet or plate, eut, bent and given 
the curvature to fit the bow-back chair and leaving a space between it 
and the seat in which the rungs were exposed. The défendant put in 
évidence the folio wing letters patent: J. H. Bel ter, No. 19,405, Feb- 
ruary 23, 1858^ Michael Ôhuier, No. 179,721, July 11, 1876; George 
Gardner, February 24, 1880, reissue No. 9,094. The patent to Ohiner 
(a mechanical patent) showed a chair having the top of the back formed 
of a broad strip having the bottom eut into a somewhat similar form 
with the bottom of applied pièce in the design and having rungs cxtend- 
ing between itand the chair-seat. 

Horace Pettitt, for eonaplainfint. 

Hector T. Fenton, for respondent. 

BuTLEE, J. We cannot sustain the complainant's patent. In view 
of the prior state of the art bis "design for chair-backs" does not in our 
estimation show patentable novelty. In appearance, or effect upon the 
eye, (which alone is involved) the "design" is scarcely distinguishable 
from Ohmer's chair-backs. The similarity seems greater than that be- 
tween Gorham & Co.'s "design for spoon and fork handles" and White's 
involved in the suit of Gorham v. White, 14 Wall. 511, — where the court 
found nothing to distingujsh the one from the other. If the similarity 
was less, however, we would hâve to hold that in view of the old chair- 
backs shown by the record, ineluding those of Ohraer, the complainant's 
design shows no invention. A further discussion of the subject is deemed 
unnecessary. For the reasous stated the bill must be dismissed. 



ROCHESTEK C0A(!H-LacE Co. V. ScHAEFER Ct al. 

(CircMit Court, N. D. New York. May 11, 1891.) 

Patents for Invexttoxb— Novelty. 

Letters patent issued May 9, 1876, to Oscar Boehme, for iraprovement in the man- 
ufacture of balls aud rosettes of yarn, consisting in the use of a funnel-shaped tube 
through which the yarn is drawn, so that it cornes ont of the small end in a com- 
pressed condition, ready to be bound and eut, are void for want of patentable nov- 
elty. 

In Equity. 

Hey & WUkinson, for complainant. 
, Fred. F. Church, for défendants. 

CoxE, J. This is an action in equity for the înfringement of letters 
patent granted to Oscar Boehme, May 9, 1876, for an improvemeut in 
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the manufacture of balls and rosettes of yarn. The patent lias, by 
niesne assignmeuts, been transferred to the complainant. The object of 
the patentée was to facilitate the manufacture, in ornamental designs, of 
balls, tufts and rosettes of yarn. Thèse are produced by tightly bind- 
ing, at intervais, a mass of threads which are eut between the points 
where they are bound; the ends thus released spreading ont in spherical 
form. The patentée states that prior to his invention this binding was 
effeeted while the skein of yarn wàs held in the hands of the operator, 
and that balls so made were ragged in appearance and required subsé- 
quent trimniîng. 'This difficultj' he obviâtes by means of a funnel-shaped 
tube, into thé flaring end of which the yarn enters and from the con- 
tracted end of which it is firmly and evenly delivered in a proper con- 
dition for being bound and eut. When the skein is eut at a point close 
to the binding, the expansion of the threads being confined to one side 
only, will produce half of a bail, ora rosette or tuil. The claim involved 
is in the following words: 

"(1) As an impiovement in the manufacture of balls, tufts, or rosettes of 
yarn, the mode describeil of first condensing the threads, and then binding 
and severing the same, as set forth." 

The défenses are non-infringement and that the patent is void for laclc 
of novelty and invention. It is well to remember in considering the 
questions involved that we are dealing only with the mode of manufact- 
ure described in the iirst claim. It is clearly erroneous to attribute ail 
the improvements which bave since been made in the business of man- 
ufacturing tufts to Boehme's contribution to the art. The spécification 
and drawings deseribe a reed-plate, the object of which is to produce or- 
namental designs in the balls or tufts. The second claim covers the reed- 
plate in combination with the condensing-tube. Concededly, the reed- 
plate was old and is no part of the first daim. And yet the witnesses 
speak of the advantages growing ont of the use of the reed-jîlate as be- 
longing to the invention in question. Again, the process of the first 
claim is alluded to as including the manufacture of tufts by the compres- 
sion of the j'arn to such an extent that it is practically aa solid as a pièce 
of board, so that the ends cati be grasped and retained by the fianges of 
a métal button back. There is nothing of this in the patent. The man- 
ufacture of tufts by clamping a metallic button back to the yarn, solid 
or otherwise, is nowhere alluded to. The only described method of 
holding the yarn is by tying it with a cord. That the patentée did not 
conteraplate the degree of pressure which is now asserted to be due to 
the action of the tube, is quite clearly demonstrated by the drawings, 
where the simple pressure exerted by tying a cord around the yarn is 
evidently much greater than that to which it is subjected in the tube as 
îndicated by the decreased diameter under the binding cord. A string 
tied ever so tightly around a pièce of'pine board" would hardly pro- 
duce such a dépression. Neither is it correct to speak of the successive 
acts described in the first claim as a new "process" invented by Boehme, 
for the reason that, concededly, every step had been taken, although, 
perhaps, in a comparatively crude and bungling way, long prior to the 
patent. Befoire 1876 hanks of yarn had been held tightly, bound at in- 
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tervals and eut between the bindings. The patentée only describes an 
improveinent upon an old process. 

The foregoing are some of the misapprehensions which hâve found 
their way into the tcstimony. Eliminating, then, what the patentée did 
not do, and confining the attention to what he did do, it'becomes im- 
portant to examine the claim in question. It is a claim for an improve- 
ment in the manufacture of halls and tufts. Three steps are described: 
First, compressing the yarn by passing it through a funnel-shaped tube of 
any suitable material; seœnd, binding the yarn after it émerges from the 
small end. of the tube; and, third, cutting it between the bindings. It is 
obviousthat the only improvement over theformer primitive mode is found 
in the use of the funnel-shaped tube. The yarn had previously been held 
by a hand of fiesh and blood. Boehme, assuming that he was the first 
to do it, substituted a hand of wood or métal. Undoubtedly its intro- 
duction into this art was an improvement, It produced no new prod- 
uct but it produced an old product in a better way. It might be said 
that the use of a convenient apparatus for holding the yarn tightly com- 
pressed while it is being tied would be obvious to the skilled mechanic, 
and that évidence in support of the proposition may be drawn from 
this record, where it appears that an idea very similar did actuaily oc- 
cur, at différent times and places, to boys and sewing women. It may, 
however, be assumed for the purposes of the présent inquiry, that the 
first introduction of a condensing-tube to the art involved invention. 
Was Bohême the first to use the tube? Two prior patents granted to 
J. Rinek for improvements in making rope show a condensing-tube aftd 
one of thèse patents shows a condensing-tube in combination with a 
reed-plate, similar to the reed-plate of the patent in hand. The rope 
passes through this tube and the strands are thus compressed and made 
uniform in diameter. The Rinek patents do not anticipate, because 
they deal with strands of hemp instead of threads of yarn, and because 
there is no binding and cutting of the rope. But when it is remembered 
that the successive steps of holding, binding and cutting yarn were old, 
and that condensing-tubes were old, the question arises whether the 
palm of invention can be awarded to the tuft maker who passed bis yarn 
through an old device used for similar purposes in an analogous art. 
A person who, in 1875, removed the strands of hemp from Rinek 's tube 
and inserted a hank of yarn instead, and then tied and severed the yarn 
between the bindings, would hâve adopted the précise method of the 
Boehme patent. On the other hand, Boehme's tube could be substi- 
tuted for Rinek's tube in the latter's structure and produce the same re- 
sults. That the two are substantially the same is not disputed, and that 
they perform similar functions is unquestionably established. In view 
of what was known in the manufacture of halls and tufts prior to the pat- 
ent it cannot be said that Boehme contributed any patentable improve- 
ment to the art by taking a hemp condensing-tube and using it thereafter 
as a yarn condensing-tube. 

But, irrespective of thèse views, unless the court is to reject arbitrarily 
the évidence of several uncontradicted witnesses, the method described 
in the first claim was employed in at least two instances prior to the pat- 
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ent and in one instance as early as 1859. No reason is perceived why 
the court should not crédit thèse witnesses. If we were dealing with a 
complicated machine or an abstruse and difficult process there would be 
reason to say that persons unskilled in the art mighfc easily be mistaken 
in describing minute détails. But hère we hâve to do with the simplest 
possible contrivance, — an ordinary spoo] with some threads of yarn run 
through it. A person of average intelligence who had actually made 
balls of yarn by this method could hardly be mistaken about the use of 
the spoo], There is nothing improbable in the story of thèse witnesses. 
No motive for perjury is suggested and no discrepancies which discrédit 
the testimony upon the principal points are pointed out. 

It doea not avail the complainant to prove that the Shaefer, Warner 
and Burt methods do not anticipate the claim in controversy. It is 
thought that, upon the construction of the claim contended for by the 
complainant, it is anticipated by the Burt and Warner prior uses, but 
concède that it is not; it is certainly void for lack of invention. If the 
witnesses referred to, used a tube at ail for the purpose of condensing 
the yarn and then tied and eut the yarn between the bindings, whether 
the tube was the hole through a spool or through an upright board, no 
room was left for invention by the substitution of the tube of the pat- 
ent. If a spool were used in the manner described by the witnesses it 
is the end of complainant's patent. That it was so used there can be 
no reasonable doubt. 

It is unnecessary to consider the question of infringement. It may, 
however, be said that in view of what was and was not known prior to 
the patent, and in view of the construction which in any event must be 
given the claim, it seems at least exceedingly doubtful whether the 
method adopted by the défendants of clamping a metallic button back 
onto the end of the mass of yarn and then cutting the yarn to form a 
tuft, is the method described in the claim. The bill is dismissed. 



Stearns v. Beard. 

(Circuit Court, N. D. New Tork. May 11, 1891.) 

Patents fob Inventions — Noveltt. 

Lettei's patent No. 16,031, issued Aprjl 7, 1885, to Edward C. Stearns, for a design 
for the caaing of a hay-fork pulley, consisting of side plates having a ring and 
hubs, central ribs, laterally projecting ears, and marginal beads, are not void for 
want of patentable novelty. 

In Equity. 

Hey de Wilkinson, for complainant. 

Smith & Dennison, for défendant. 

CoxE, J. This is an equity action of infringement, based upon let- 
ters patent No. 16,031, granted to the complainant April 7, 1885, for a 
design for the casing of a hay-fork pulley. The claim is as follows: 
v.46p.no.3— 13 
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"The design for the casing oE a hay-fork pulley, conslstîng of side plates, c. 
havintt a ring, 6, and habs.S, central ribs, e, laterally-projecting ears,/, and 
marginal beads, g, substantially as shown and described." 

The défense is lack of patentable novelty. Infringement ia conclu- 
sively proved. Pulley-casings, of course, were old. A pulley cannot 
operate without the casing. The record shows many différent forms of 
casing, each, in gênerai conformation, bearing a resemblance to every 
other. Necessarily this must be so. A new design for a pulley-case 
•will resemble old pulley-cases just as a new design for a watch-case will 
resemble old watch-cases. If patents for designs are to be subjected to 
the test insisted upon by the défendant very few could survive the ordeal. 
In almost every instance thèse designs are made up of new combinations 
of old figures, forms, and structures taken from nature or art. In such 
cases it is not sufficient for the infringer to show that every line or curve 
or conformation, considered separately, is old; he must show that the 
design itself is old. He must prove that some one prier to the patentée 
had produced a similar design, a design which left a similar impression 
upon the eye. If a person by the exercise of his own inventive facul- 
ties produces a new design for a manufacture which possesses beauty 
and symmetry, and leaves a novel and pleasing impression upon the 
eye, if it créâtes for articles which erabody it a popular demand, and 
thus secures ta its originator a certain advantage over his competi- 
tors in trade, such a design is entitled to protection. Perry v. Stairett, 
3 Ban. & A. 485; Simpson v. Davis, 12 Fed. Rep. 144; Eclipse Co. 
V. Adkins, 44 Fed. Rep. 280; Miller v. Smilh, 5 Fed. Rep. 359; Kram 
V. Pltzpatrick, 34 Fed. Rep. 39; Walk. Pat. § 64. Tested by this 
rul" it is thought that the patent must be sustained. The design of 
the complainant has many points which clearly distinguish it from 
the exhibit which is said to resemble it most closely. It created a 
demand for complainant's pulleys, and made them popular with the 
trade. The défendant could bave chosen any of the casings introduced 
in évidence with perfect propriety and safety. He could bave invented 
a casing of his own; he had the prior art and the whole materiai uni- 
verse from which to sélect a design. This he did not do. What he did 
do was to appropriate the complainant's design down to the most minute 
particulars. He did this intentionally, with fuU knowledge of what the 
complainant had done, and the presumption from his acts and language 
is well-nigh conclusive that he did it with the deliberate purpose of se- 
curing to hitnself the benefits of the complainant's labor. It is unneo- 
essary to characterize his acts further than to say that they certainly do 
not commend him to the favorable considération of a court of equity. 
The patent is simple and the controversy comparativelj' trivial, but the 
complainant having originated a meritorious and popular design is en- 
titled to protection. There should be a decree for the complainant. 
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RicE V. Boss. 
(Circuit Court, Jf. D. New Ycïfk, May 11, 1891.) 

Patents pob Inventions— Licbnsb. 

A conveyanoe by a patentée of the right "to use and manufacture and sell rights 
to use" the patented article in a certain county Is a mère lioense, not entitling the 
grantee to sue for infrîngement in his own name, since it does not convey the right 
to sell the patented article. 

In Equity. 

George B. Selden, for complainant. 

S. D. Bentley, for défendant. 

CoxE, J. This is an action in equity, founded upon letters patent 
No. 172,608, granted to John W. Cassidy, January 25, 1876, foranim- 
proved fruit-drying apparatus. On the 4th of March, 1881, the pat- 
entée conveyed to the complainant the right, under the patent, for the 
county of Wayne in this state, "to use and manufacture and sell rights 
to use in said county, and in no other place or places." The défendant 
insists that this instrument is not a territorial assignment, but a license 
merely, and that the complainant has no standing to maintain this suit 
alone. The patent granted to Cassidy "the exclusive right to make, use 
and vend the said invention throughout the United States and the terri- 
tories thereof." Unless the complainant possesses the same right for the 
county of Wayne, viz. : "The exclusive right to make, use and vend the 
invention," it is entirely clear that he cannot maintain the action in his 
own name. In the case of Waterman v. Mackenzie, 11 Sup. Ct. Rep. 334, 
the suprême court say; 

"Tlie patentée or his assigns may, by instriunent in writing, assign, grant 
and convey, either, (1) the whole patent, comprlsing the exclusive right 
to make, use and vend tlie invention througliout the United States; or, (2) 
an undivided part or share of tiiat exclusive rigi]t; or, (3) the exclusive 
right under tlie patent within and tliroughout a specifled part of the United 
States. * * * Any assignment or transfer, sliort of one of thèse, is a 
mère license, giving tlïelicensee no title in the patent, and no right to sue at 
law in liis own name for an infringeinent. * * * The grant of an exclu- 
sive right under the patent witiiin a certain district, which does not include 
the right to niaise, and the right to use, and ttie right to sell, is not a grant 
of a title in the whole patentright within the district, and is therefore only a 
license. " 

In Mitchell v. Hnwley, 16 Wall. 544, the conveyance was very similar 
to the one at bar. The language was as folio ws: 

"The exclusive right to make and use, and to license to others the right to 
use the said machines in the said states of Massachusetts and New Hamp- 
shire, and in no other place or places." 

The suprême court regarded this as a license only. 

In Gayler v. Wilder, 10 How. 477, the agreement granted "the exclu- 
sive right to make and vend the Salamander safe in the city, county and 
State of New York," but it reserved to the grautor the right to manufact- 
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ure the safes at a greater distance than 50 miles from the city of New 
York and sell them in the state on paying a royalty to the grantee. It 
was decided that this was only a license, the court holding, that in or- 
der to enable the assignée to sue in his own name " the assignment must 
undoubtedly convey to hira the entire and unqualified monopoly which 
the patentée held in the territory specified, excluding the patentée him- 
self, as well as others. Any assignaient short of this is a mère license." 

In Oliver v. Chemical Works, 109 U. S. 75, 3 Sup. Ct. Rep. 61, the 
grant was of "the exclusive right to use, within the territory specified, 
the patented acid in making self-raising flour, and to use and sell in 
said territory the flour so made." ïhe court held this to be a license. 
It was decided, further, that in order to give a territorial grantee an ex- 
clusive right no interest must be left in the grantor for that territory, as 
to anything granted by the patent. 

In Hatfdd v. Smiih, 44 Fed. Rep. 855, it was held that a contract 
which transferred "the sole and exclusive right to manufacture and sell 
and vend the patented improvements throughout the United States, the 
purchasers to hâve the right to use," was nothing more than a license. 
See, also, Rubber Co. v. Goodyear, 9 Wall. 788; Potier v. Holland, 4 
Blatchf. 211; Gamewell Co. v. Brooklyn, 14 Fed. Rep. 255; IngaUs v. 
T'we, là. 297; Wihon v. Ghickering, Id. 917; Bogart v. Hinds, 25 Fed. 
Rep. 484; Hammond v. Hunt, 4 Ban. & A. 111; Sanford v. Messer, 1 
Holmes, 149. 

The rule deducible from thèse authorities is very clear. In the case 
of territorial grants the grantee, if he seeks to maintain an action in his 
own name, must be suprême within the assigned territory and possess 
ail the rights of the patentée. He must be able to do ail that the pat- 
entée could do, if the conveyance had not been made, and be in a posi- 
tion to treat ail as infringers, including the patentée himself, whomake, 
or use, or sell the invention within the assigned territory. If he does 
not possess thèse rights and occupy this position he is only a licensee. 
The pleader was, apparently, entirely familiar with this rule for he al- 
lèges that the patentée "assigned aiad transferred to your orator, the en- 
tire right, title and interest in and to the invention and discovery secured 
by the said letters patent in and for the county of Wayne. * * * 
And your orator became, and now is, the sole and exclusive owner of 
said letters patent for the said county." The proof fails to support this 
allégation. It seems reasonably clear that, tested by the rule in ques- 
tion, the conveyance of March 4, 1881, is, in légal contemplation, a li- 
cense. It does not convey the entire right secured by the patent. The 
patentée reserves a part of that right. He can, notwithstanding the as- 
signment, operate to a limited extent in Wayne county, without subject- 
ing himself to a charge of infringement. When analyzed the instru- 
ment of March 4, 1881, will be found to convey to the complainant the 
right in Wayne county — First, to use the invention; second, to make the 
invention; and, third, to sell rights to use the invention. It will be ob- 
served that the patentée nowhere gives the complainant a right to sell 
the patented drier; he may make it; he may use it himself, and he 
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may license others to use it in Wayne county, but he must not sell it, 
or convey tp others the right to make it or sell it. He can sell noth- 
ing bat a right to use, and this right to use is restricted to the county 
of Wayne. It cannot be said that this language was inartistically 
used and that the intention was to convey the exclusive monopoly for 
Wayne county. No such inference can be drawn from the instrument 
itself. Indeed, the motive which actuated the assigner is quite ap- 
parent. He wished the complainant to hâve the monopoly for the county 
of Wayne, but he wished it to be strictly confined to that county. If 
permitted to sell the machines in the county of Wayne the complainant 
might set up a manufactory and make large sales there. The machines 
so sold in Wayne county could then be lawfuUy transported into the 
neighboring counties and used there, or anywhere else, to the manifest 
injury of the patentée. AdaTïis v. Burke, 17 Wall. 453; McKay v, Woos- 
ter, 2 Sawy. 373; Hobhie v. Smith, 27 Fed. Rep. 656. To illustrate. 
Suppose that a third party should bring a patented drier into Wayne 
county and sell it there to some one residing in Ohio, for use in that state. 
This act would constitute an infringement, but could the complainant 
main tain an action against the infringer? Clearly not. None of his 
rights would be invaded. The patentée could sue, because he still re- 
tains the right to sell the invention for use elsewhere, but not the com- 
plainant. As the patentée bas not parted with his right to sell in the 
county of Wayne, it is manifest that he can now sell driers in that county 
for use elsewhere if he sees fit. It is also plain that as this right to sell 
is not expressly transferred to the complainant he cannot treat as an 
infringer one who simply sells a drier in Wayne county, whether he be 
the patentée or a third person. In short, it is plain that the complain- 
ant has not received ail that the patentée could give. His right under 
the patent is less than the whole, some part of the government grant to 
the patentée has been withheld from the complainant. The case oi' Pick- 
hardt v. Packard, 23 Blatchf. 23, 22 Fed. Rep. 530, is not in conflict 
with thèse views, for there the complainants received from the patentée 
"the right to make, use and sell and vend to others to use and sell the in- 
vention throughout the United States." It follows that the action in its 
présent form cannot be maintained. 
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The Walla Walla. 

Hamilton V. The Walla Walla. 

(Circuit Court, V. Washington, N. D. April, 1891.) 

iNJDBiES — Servant— Négligence op Pellow-Servant. 

In au action for personal injuries received by a longsliore-man while engaged in 
helping to load the iibeied steam-ship, and alleged to hâve been caused by the 
négligence of the second mate, it appeared that it was not the duty of the latter to 
employ cr discharge the men engaged in loading the steamer, or to superintend 
them; that those duties belong to the iirst mate; that the second mate held a sub- 
ordinate position, and was engaged In rushing forward the work, and urging the 
men to greater exertion. Héld, tbat the second mate was not a vice-principal, but 
a f ellow-servant, of plaintiff, and that défendant was not liable. 

In Admiralty. Libel for personal injuries. 

Knowles, J. In this case there was a trial in the district court of the first 
district of Washington Territory, and now stands on appeal in this court 
from the judgment against the défendant in the former court. The 
plaintiff was at the tiine he received the injury complained of what 
is comnionly called a "longshore-man." He belonged to an associa- 
tion of longshore-men, who were employed through their président, 
Thomas Gafney, to assist in loading the Walla Walla. It does not ap- 
pear with which officer of the steamer Gafney made the contract of em- 
ployment. It is certain the plaintiff was in tbe employ of some one 
who had the authority to engage him in the work of placing the freight 
of the steamer on board. The évidence established that the injury- 
which the plaintiff received while in the employ of the steamer was on 
account of the négligence of the second mate of the Walla Walla, one Fitz- 
Morris. Some of the évidence would indicate that the injury was oc- 
casioned through what might be called wanton négligence. His con- 
duct, according to thèse witnesses, indicated a thorough disregard of 
the rights of the plaintiff. The conduct of the first officer of the ship, 
on being informed of the injury, was such as could not hâve been dic- 
tated by any kindly spirit, and indicated a disregard of common human 
sympathy. Thèse considérations would impel a court, if possible under 
légal rules, to affbrd the plaintiff some redress for his injuries. 

The first point urged on the part of the défendant is that the com plaint 
was so defective as not to allow any proof against the défendant there- 
under. The négligence is alleged to be that of the second mate, Fitz- 
Morris. There are no allégations of any duties of this officer in regard 
to the work of loading the ship that would make it liable for his act. 
He is alleged to hâve been second mate. I cannot find from any au- 
thority that his duties in respect to loading a ship are such as to make 
an implication of law that the ship would be responsible for his négli- 
gence. I think the négligence should hâve been alleged as the négli- 
gence of the ship or his employer, and not as his négligence. Then, if 
the évidence showed that he stood in the place of the master, doing a 
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master's work in loading this ship, the master — that is, the owner of 
the steamer — would hâve been liable. My judgment is that the com- 
plaint was not sufficient; that the hast that could be said of it is that it 
niight argunientatively appear that the ship or its owners were liable. It 
appears, however, tiiat great liberty is allowed in regard to pleadings in 
admiralty. No objection seems to hâve been taken of this defect in the 
pleadings until on the trial, and then the defect does not appear to hâve 
been clearly pointed out on the first trial. Perhaps if the court should 
find that tlie évidence was suflicient to justify a judgment for défendant, 
as this is a trial of the cause, an amendment to the pleadings niight be 
allowed, to make them correspond with tiie évidence. Upon this I now 
express no opinion, because in my opinion the facts in the case do not 
justify the légal conclusion reached in the district court. I do notthink, 
under the présent state of the law, the second mate can be considered as 
standing in the place of the master or owner. He did not hire the men 
employed in loading the steamer. It was not his duty to attend to the 
loading of the steamer. It appears frotn the évidence that it was the 
duty of the first ofïicer or first mate to superintend the loading of the 
vessel. The second mate seems to hâve held a place subordinate to that 
of the first ofBcer, and was engaged in rushing forward the work of load- 
ing the vessel. He was trying to urge the men engaged in loading the 
steamer to greater exertions in their work. I hâve not time to go through 
the authorities on this subject, but I feel confident that the weight of 
authority is against the view that, under such circumstances, the second 
mate could be classed as a vice-princii)al , — as one standing in the place 
of the master. 

In the case of Dauh v. Railway Co., 18 Fed. Rep. 625, is to some ex- 
tent an authority against my view of the law. But in that case the 
mate, who was not a second mate, hired the party injured. In that 
particular that case difïers from this. But I tiiink that case, consider- 
ing ail of the facts presented in the record, must be considered as stand- 
ing by itself. It is against the weight of authority in the United States 
circuit court for the ninth judicial circuit of the United States. I find 
that in this case the second mate of the Walla Walla was a fellow-servant 
of the plaintiff, and that the défendant was not liable for his injuries. 
If the plaintiff had been injured through any négligence of the first mate, 
I should hold that the défendant was liable, but he was not. 

I order judgment to be entered for the défendant, with costs. 
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RUSSELL V. RACKETT.^ 

(District Court, S. D. New York. April 35, 1891.) 

Beaman's Wagbs — Vessel RtiN ON Shares— Mastek to Pat Wages — Notice to Sea- 

MAN— OwNEk'S LlABILlTT. 

A schooner vvas run under an agreement between owner and master by which 
the master was to pay ail wages of crew. Libelant waa engaged as mate of the 
vessel, without notice that the schooner was runniug on a lay, which faot ho 
learned incidentally some months later. On libelant's discharge the master gave 
him a written statëment that " Cap t. Schr. Eurotas & owner " o wed him $90 wages. 
This was net presented to the owner of the vessel, nor any notice of it given him uu- 
til af ter the master had been discharged in deht to the owner. This suit was brought 
against the owner to recover the said amountof wages. Held, that the cumulative 
remédies against ship, master, and owner, which the law upholds in favor of a sea- 
man for his wages, ought not to be abridged, except in cases of a clear, common 
understanding to that effect ; that the accidentai notice of the lay recei ved by libel- 
ant was not sufflcient to relieve the owner from liability in case the master were 
négligent or treacherous ; and that libelant was entitled to recover. 

In Admiralty. Suit to recover balance of seaman's wages. 

C. Brainerd, Jr., for libelant. 

Wilcox, Adanis & Macklin, Ibr respondent. 

Beown, J. The libelant, mate of the schooner Eurotas, sues the re- 
spondent, her owner, for a balance of $90 wages, at the rate of $25 per 
month, up to the 26th of April, 1889, when he was discharged. The 
schooner was engaged in the coasting trade, and was run by the master 
upon shares, under an agreement by which he was to pay for ail provis- 
ions and wages of the crew and one-half of the port charges, the owner 
paying the other half of the port charges. The net proceeds of the 
îreight were to be divided equally between the owner and the master. 
The mate was engaged by the master in September, 1888, without no- 
tice that the schooner was running on a lay. He was incidentally in- 
formed of the fact, however, by the master several months later, and he 
afterwards assisted the master sometimes in making up the computa- 
tions. The balance of wages claimed accrued after he had this knowl- 
edge. Upon his discharge the master gave him a statëment in writing 
that"Capt. Schr. Eurotas & owner" owed him $90 wages. This was 
not presented to the respondent, nor any notice of it given him, until a 
demand by letter on the 20th of June, about 10 days after the master 
had been discharged. The respondent raeantime had paid the master 
about $250, and the master was then in debt to the respondent. The 
mate had been ail the time in Haddam, Conn., and no other reason is 
given for not previously notifying the respondent than that he was ex- 
pecting shortly to come to New York. The mate was informed by the 
master some time before he left the schooner that the lay was not turn- 
ing out well, and he occasionally, he says, lent the master small sums 
of money, which were returned when the mate was discharged. 

*Reported by Edward Gr. Benedict, Esq., of the New York bar. 
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The varîous cumulative remédies against shîp, master, and owner 
which the policy of the law upholds in favor of seamen for the collection 
of wages due them ought not to be abridged, except in cases of a clear, 
common understanding to that effect. Skolfield v. Potier, 2 Ware, 394; 
Harding v. Souther, 12 Cush. 308. Analogies drawn from supplies 
furnished to chartered ships are not precisely applicable to vessels run- 
ning upon shares with the captain. It is more consonant with justice 
in the latter class of cases that the remédies of seamen and ofScers against 
ail interested should remain unimpaired, except upon some distinct un- 
derstanding to the eontrary, either at the time of shipment, as intimated 
by Judge Ware, or subsequently by some notice equally explicit. It 
is always in the power of the owner, if it is his intention that the crew 
shaU hâve no personal remedy against him, to give them explicit notice 
that siich are the terms of service. No doubt in the présent case it was 
expected that the master would pay the wages ; but the libelant had 
no notice of the arrangement with the owner for several months after 
he shipped, and he first learned it, not on notice from the owner, 
but only upon casual information from the Cîiptain, evidently not in- 
tended to change the mate's relation to the owner, or to inform the mate 
of any curtailment of his security for wages. The respondent at no 
time did anything to protect himself against his ultimate responsibility 
in case the business of the ship should be unprofitable, except to inquire 
from time to time of the master whether ail bills were paid. Thèse in- 
quiries were prudent, and they were consistent with the fact of the 
owner's ultimate responsibility in case the master was négligent or treach- 
erous. No doubt the owner relied upon the master's information, but 
this did not préjudice the seamen. 

I cannot doubt, upon the testimony of the libelant and the master, 
that the balance claimed is really due the libelant. The reason assigned 
by him for not presenting his claim to the owner sooner is not indeed 
very satisfactory ; but the certificate which he received from the master 
stated that the master, as well as the owner, owed him the $90 now 
claimed, and, as the master was expected to pay it in the first instance,, 
the libelant might naturally give the master some further time to pay^ 
and wait until he came to New York before calling upon the owner^ 
The mère delay in presenting the claim does not constitute any such es^ 
toppel as to prevent reeovery, The owner must look to the master for- 
indemnity under his contract. Decree for libelant for $90, with inter- 
est and costs. 
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Chamberlain v. The Torgorm. 
(District Court, D. iiouth CaroUna. May 6, 1891.) 

1. AdmIBAI/TT— BiLl, OP LaDINQ— LiBEL— Pleading. 

W'nei-e a railroad compaay libeled a steam-ship, allegîng that It had delivered to 
it certain baies of cotton for transportation to Bremen under customary biUs of lad- 
ing, which cotton had been recelved by libelant at Atlanta under through bills ol 
lading to Bremen, and that the master took the cotton, but refused to deliver to 
libelant any biU of lading theref or except one containing a provision that it should 
be subject to the conditions of a oharter-party to which libelant is not a party, and 
by which it is not bound, and also refused to i-edeliver the cotton, the action is in 
no sensé founded on the through bill of lading under which libelant first received 
the cotton, and the libel was not insulïlcient because it failed to set it out. 
a. Same. 

Nor can the libelant be required to set out the terms of bills of lading expressed 
to be subjected to the conditions of the charter-party, which were tendered by the 
libelee, since it had not received and could not be expected to know their provis- 
ions. 

3. Same. 

The through bills of lading under which libelant took the cotton provided that it 
ahould be delivered to the libelee steamship for transportation to Bremen under 
"customary bills of lading. " Held, by this language it was intended to designate 
not a particular instrument, but a class of instruments whose ténor is susceptible 
of proof, and that it is no objection to the libel that it failed to set out auch'bill of 
lading, or hâve a copy thereof annexed. 

In Admiralty. On exceptions to libel. 

J. N. Nathans and MUchdl & Smith, ibr libelant. 

I. K. Bryan, for claimant. 

SiMONTON, J. The libel, after stating that libelant is the receiver of 
the South Carolina Railway Company, allèges that he delivered to the 
steam-ship Torgorm 52 baies of cotton, marked " Sa-Sa," to be carried from 
the port of Charleston to Bremen, under the usual and customary bills 
of lading, to be issued by said steam-ship to libelant; that the cotton had 
been transferred over the road of the South Carolina Railway from At- 
lanta, Ga., under what are known as "through bills of lading," and to be 
delivered by libelant to said steam-ship for transportation to Bremen 
under the customary bills of lading to be issued by said steam-ship; 
that the steam-ship received the cotton, and is about to départ without 
giving libelant proper bills of lading, and in lieu thereof tenders bills 
with the words written théreon, "subject to the conditions of a charter- 
party," to which libelant is not a party, and by which he is in no man- 
ner bound; that he lias demanded proper bills of lading or redelivery of 
cotton to him; that the master bas refused both; and fixes his damage 
at $3,000. The master bas intervened and filed claim for the owners, 
and makes exceptions to the libel for insufïïdency and want of certainty 
and definitiveness in the allégations thereof: 

1. Because it fails to set forth and allège the terms of the said alleged 
through bill of lading from Atlanta to Bremen, mentioned in paragraph 
2 of said libel, and fails to attacli thereto a copy of the same as an ex- 
hibit to said libel. 
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As to ihe First Excqttiffn. Whenever a suit is founded upon a written 
instrument, and it is not set out in full in the libel, the libelant should 
attach to the libel a copy of the instrument. 2 Conk. Adm. p. 485 ; Card 
V. Hines, 33 Fed. Rep. 189. Were this not so, the respondent, in pre- 
paring his défense, would be made dépendent upon the construction given 
by his adversary to the instrument, or upon such parts only of it as it 
suited the other party to disclose. If this suit was founded on the 
through bills of lading, this rule would be enforced now. The libel is 
based upon the refusai of the ship to give customary bills of lading for 
cargo delivered to it for transportation. The contract upon which libel- 
ant relies is that arising out of the delivery of cargo. In order to show 
his right to bring the action he does not claim as owner, but allèges a 
qualified property in him as a common carrier. He is a carrier, not by 
delivery of cotton to him by its owner, but by virtue of a through bill 
of lading from Atlanta, Ga., from another carrier. This through bill of 
lading can only be used to show his title. It cannot be used to show a 
contract between him and the ship. He allèges that such contract arose 
from the fact of delivery. This being so, it would simply incumberthe 
record to require the copy of the through bill of lading as an exhibil. 
This exception is overruled. 

2. Because it fails to set forth and allège the terms of the said alleged 
bills of lading tendered, mentioned in paragraph 3 of said libel, and fails 
to attach thereto a copy of the same as an exhibit to said libel. 

As to the Second Exception. This is founded on an error. The terms 
of the objectionable bill of lading, or, rather, the objectionable phrase in 
the bill of lading, is set out in the libel: "The words written thereon, 
'subject to the conditions of a charter-party,' to which libelant is in no 
manner a part}', and by which he is in no manner bound." Libelant 
cannot be expected to annex a copy of this, because he did not receive it. 

3. Because it fails to set forth the terms of the alleged "customary 
bill of lading" mentioned in the fourth paragraph of said libel, and iails 
to annex a copy of the same as an exhibit to said libel. 

As to the Third Exception. When libelant uses the term "customary 
bills of lading " he refers to no particular instrument, but to a class of 
instruments, whose ténor must be susceptible of proof. There is no 
necessity to annex a précèdent of that class of instruments. The dis- 
tiûction is this: The cause of action, if in writing, should be set forth 
in full, either in the libel or in an exhibit to the libel. The latter is the 
better practice. Matters of évidence to sustain the cause of action need 
not be atlached as exhibits, although they be written instruments. The. 
exceptions are disallowed. 
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WooD et al. V. Two Barges et al. 
(Circuit Court, E. D. Louisiana. May 9, 1891.) 

1. Admiraltt— "Ships"— Coal-Barges— PossEssoKT Action. 

Coal-barges, which are rough, square-cornered boxes, from 165 to ISOfeet long, 
about 26 feet wide, and 8 to 10 feet deep, and hâve no motive or propelling power, 
no master or crew, no tackle, apparel, or fnrniture, and no name, being generally 
desigaated by number, and which are not permitted to be enrolled or licensed un- 
der any law of the United States, and hâve no license, are not "ships, " within the 
language of admiralty rule No. 30, and cannot be made the subjeet of a posseasory 
suit, therein provided for. 

3. Same — Marine Tokt. 

Where the claimant had negotiated with the lihelant for the purchase of certain 
coal barges, and, beinginformed of the location and prioe, and that he could hâve 
them, if suitable, toolc possession at once, without advising the libelant, and the 
latter subsequently sold them to a third party, and seeks by action to recover pos- 
session, so as to carry out that contract, there is no such f raudulent taking by the 
claimant as "will enable the libelant to maintain an action for a marine tort, and the 
action must be regarded as a possessory action only. 

In Admiralty. Appeal from district court. 
2'. M. GUI, for claimant. 
W. S. Benedid, for libelaiits. 

Pardee, J. Suit was commenced in the district court by filing a 
sworn libel, as follows: 

"ïhe libel of the commercial flrm of Wood, Sclineidau & Ce, of this dis- 
trict, composed of Jno. A. Wood & Co., of l'ittsburg, state of Pennsylvania, 
and of P. M. Sohueidau of tliis city, in a cause of tort on navigable waters 
from the sea, against James Sweeney of this district, and as against the prop- 
erty hereinafter named, allèges and articulately propounds as lollows, namely: 
(1) ïhat at the dates hereinafter named your libelant was the owner of two 
vessels engaged in carrying merchandiae on the Mississippi river and tribu- 
taries, known as boat No. 137, of the Marmie Company, and boat No. 205, of 
the firm of Lysle & Son. (2) That said barges had corne from Pittsburg, in 
the state of Pennsylvania, to this port laden with coal, and had been unladen 
by your libelant, and when so unladen, were, by libelant, sold to the flrm of 
Thomas Fawcett & Sons of this city, and paid for, but delivery thereof was 
not eiîected by reiison of the acts hereinafter set forth. (3) ïhat after such 
sale one James Sweeney of this city called at tlie office of libelant, and ex- 
pressed himself as desirous of putchasing said barges, and, no authorized per- 
son being présent, the said Sweeney proceeded to take possession of said 
barges, and did so, without delivery order. Ilis brotlier, being the repré- 
sentative of your libelant at the landing where said boats were located, did, 
without an order, and contrary to law and right, give possession of said boats 
to said James Sweeney, and, notwithstanding said fact, said James Sweeney 
bas taken possession thereof, and threatens to take and carry same away. 
(4) That the said barges were of the f ull value of $1,300, and now within 
the jurisdiction of this honorable court; and your libelant, as owner and ven- 
dor, not haviug made delivery, and delivery being demanded, has a maritime 
lien on said property, and is entitled to process to make perfect such right; 
that said property is movable, engaged in navigation upon navigable waters 
of this country, and they are entitled to a lien upon said property, as well as 
against said James Sweeney in personam, and for the possession of said prop- 
erty, with ail damages sustained. (5) That ail and singular the premises 
are true, and within the admiralty and maritime jurisdiction of the United 
States and of this honorable court. Wherefore libelant prays that admiralty 
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process in due form do issue to the marshal to take possession of the said ves- 
sels wherever the same may be found in this district, and that process do is- 
sue inpersonam to said James Sweeney, and that, after due jiroceedings, this 
honorable court do adjudge in favor of libelant for the auiount of tlie afore- 
said claira, with interest, damages, and costs, and render sucli other order as 
may be meet and proper in the premises, and he prays for ail such other or- 
ders as to the court may seem proper and necessary herein." 

Admiralty process issued, commanding the marshal to take into his 
possession two certain barges, which was executed; whereupon James 
Sweeney, claiming to be the sole owner of the said barges, appeared 
and gave bond for the release of the said barges, and thereaiter filed an ex- 
ception to the jurisdiction of the court. It does not appear that any 
process in personam issued. 

ïhe district court ordered the exception aforesaid to be referred to the 
merits, and thereupon James Sweeney, claimant, filed an answer, ad- 
mitting that the libelants were the owners of the two empty coal-boats, 
numbered 137 and 205, which had been used as coal-boats on the Mis- 
sissippi river, that they had come from Pittsburg, and been unloaded, 
but denying ail knowledge of any sale to Fawcett & Sons, but alleging 
that the same were sold to the claimant. He answered, further, thathe 
had purchased from the libelants at their place of business and ofïice 
said empty coal-boats at the price and sum of $100; that the numbers 
and location of said boats were given to him, with instructions to take 
the same, and that he took possession of and removed the same on the 
day of the purchase; that said boats were only worth $100; that he is 
the lawful owner of them, having purchased, taken possession, and re- 
moved the same in good faith, and having tendered the purchase price. 
The facts seem to be that the libelants had in possession as agents two 
empty coal-boats for sale; that application was made to them on behalf 
of Sweeney to purchase empty coal-barges. The price and location of 
the two in question were given, and Sweeney was informed that he could 
hâve them if suitable. Thereupon Sweeney sent his tug-boat, took pos- 
session of the barges, and removed them to his own landing. About the 
same time the agent of Thomas Fawcett & Sons made an arrangement or 
contract with libelants to buy empty coal-barges, and particularly the 
two herein involved. Immediately upon this transaction being commu- 
nicated to the libelants' office, notice was sent to Sweeney, informing 
him that the two barges had been sold to Fawcett. Sweeney's reply 
was: " You are too late; why didn't j'ou tell us in time? The tug bas 
gone after them, and got them already," — which seems to hâve been 
true. Five daj's after Sweeney got possession, Schneidau & Co. sent a 
written order to Sweeney to deliver the barges, which was refused. 

On the hearing of the case the district court gave judgment dismissing 
the libel, on the ground that the suit, "being a possessory action, wherein 
ownership is claimed bj^ both parties, the proceeding in rem cannot be 
entertained." 

Under the facts, as shown by the évidence in this case, the contro- 
versy is one for the possession and ownership of two empty coal-barges. 
The twentieth admiralty rule provides: 
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"In ail petitory and possessory suits between part owners or adverse pro- 
prietors, or by the owners of a ship, or the majority thereof, against the mas- 
ter of a ship, for the ascertainraent of the title and the delivery of the posses- 
sion only, * * * the process shall be by an arrest of the ship, and by a 
monition to the adverse party or parties to appear and make answer to the 
suit. " 

By a very libéral construction the libel in this cause may be eonsid- 
ered as brought under and according to the twentieth rule. The ap- 
pearance and answer of claimant may be considered as a vraiver of the 
monition required by said rule, and the question of jurisdiction is thus 
presented, to-wit: Are thèse tv?o empty coal-barges ships, within the 
meaning and proper construction of rule 20, so that they can be pro- 
ceeded against as required by said rule? The évidence in the case 
shows that coal-barges are rough, square-cornered boxes, from 165 to 
180 feet long, about 26 feet wide, and 8 to lOfeetdeep, especially made 
for the transportation of coal down the Mississippi river and its tribu- 
taries. They are tisually sold with the coal, and when the coal is un- 
loaded they are broken up for old lumber and fire-wood. Sornetimes, 
when in good condition, and if such boats are in demand, they are 
towed back up the river, and used once more. They bave no motive or 
propelling power, no master nor crew, and none of the usual parapher- 
nalia of a ship, nothing coming under the head of tackle, apparel, and 
furniture; no name even, being generally designated by number. They 
are not permitted to be enroUed or registered under any law of the 
United States, nor hâve they any license. It is only by a violent pre- 
sumption that they can be classed in any way as ships. The décisions 
of the circuit and district . courts with regard to admiralty jurisdiction 
over things of this character are apparently not uniform. In consider- 
ing the adjudged cases, attention should be paid to the character of the 
particular case over which the admiralty jurisdiction is asserted or de- 
nied. Keeping this distinction in view, the adjudged cases sustain the 
proposition, in which I concur, that, for the exercise of jurisdiction in 
possessory or petitory actions, barges such as are hère involved cannot be 
classed as ships, and, as such, by themselves, considered within and 
under the adniiralty jurisdiction. That they can be held, under proper 
circumstances, within the admiralty jurisdiction in cases of certain mari- 
time contracts, — towage, for instance, — in salvage cases, or in connec- 
tion with a maritime tort, is not disputed; but, as for that matter, other 
articles of property under proper circumstances may be the subject of a 
maritime contract, or be subject to salvage services, and thus brought 
■within the admiralty jurisdiction; and many things, not pretending to 
be ships, even constructions on land, may be brought within the admi- 
ralty jurisdiction in connection with maritime torts. 

The learned proctor for libelants in this case has made some effort to 
show that this is a case of maritime tort, and not a possessory action, but 
the facts do not sustain any such view of the case. Even if claim- 
ant Sweeney had taken fraudulent possession of thèse empty barges, itis 
doubtful whether a tort, within the jurisdiction of the admiralty, would 
hâve been committed. The évidence, however, leaves no doubt of the 
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fact that Sweeney's original possession was in good faith, and with Ihe 
consent of libelants' agent. His refusai to return the barges when de- 
manded cannot be considered a maritime tort. 

For thèse reasons the same decree will be entered in this court as in 
the district court, with costs of both courts to be taxed, and for which 
exécution may issue after five days from the signing of this decree. 



The Khio. 



GoNBY et al. V. The Khio. Baker- Whitely Co. v. Same. Joseph R. 
FoARD Teansp. Co. v. Same. Umbach v. Same. 

(Circuit Court, D. Maryland. May, 1891) 

SaLVAGE — AlîANDOXMEXT OP ImPERILED VeSSEL. 

The Khio, a large oceaa-goiag steam-ship, was lying in a slip by a wharf. On 
the opposite slde of the slip, aboiit 100 feet in width, was a large elevator. In front 
of the Khio, and between it and the main body of water, was another steam-ship, 
the North Erin, of the same class. Suddenly, as if by an explosion, the elevator 
was enveloped in fiâmes. The heat was Intense, and both steam-ships were in im- 
minent danger. The tug-boat Calvin Whitely, coming to the rescue, made fast to 
the North Erin, and towed her out of the slip to a place of safety. The Khio had 
put her lines on the Erin, thinking to foUow her out, but they were thrown off by 
the captain of the Erin before they had made much headway. The stern lines of 
the Khio were still fast to the wharf, to keep her from being carried by the wind, 
which was a strong one, across the slip to the burning elevator, and when her bow- 
lines were thrown oft her head was carried over the slip, and her danger was very 
great. Just then the tug-boat John S. Gunby, which had been helping the Whitely 
take the Erin out, seeing the great danger of the Khio, took a line which her of- 
ficers had carried to the wharf, and towed her out of the slip to a place of safety. 
The court allowed in the case of the Erin $1,700 salvage, and in the case of the Khio 
$3,000. Held. on an appeal, as to the proper distribution of thèse funds, that the 
Whitely was not entitled to any portion of the amount paid by the Khio, since the 
casting off her lines in taking out the Erin put her in much greater danger. 

Admiralty Appeal. 
Wm. Pinckney Whyte, for Gunby. 
John H. Thomas, for Baker- Whitely Goal Company. 
Blackistone & Blackistone, for Joseph R. Foard Transportation Com- 
pany. 

Beverley W. Mister, for Umbach. 
Convers <& Kirlin, for the Khio. 

Bond, J. This is a claim for salvage service. On the evening of the 
13th of January, 1890, the steam-ship Khio was lying in a slip beside 
what was known as the "Iron Ore Wharf," pier No. 31. Ahead of her 
was another steamer, the North Erin, occupying the end of the wharf, 
or that part of it nearest the main body of water, the Patapsco river. 
Upon the opposite side of this slip, about 100 feet in width, was the 
Canton elevator No. 3. The tvvo steamers Khio and North Erin were 
large ocean-going steam-ships, from 300 to 350 feet in length. While 
the steam-ships were thus fastened to the wharf on the west side of the 
slip, suddenly the elevator No. 3 on the east side, with a rapidity 
amounting almost to explosion, was discovered enveloped in fiâmes. 
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The beat was intense, and the steam-ships in imminent danger of de- 
struction. At this juncture the tug-boat Calvin Whitely came to the res- 
cue. She made fast to the steam-ship North Erin, and towed her eut 
of the slip to a place of safety. While the Calvin Whitely was making 
ready to tow the North Erin ont of the slip, the captain of the Khioput 
his Unes on the Erin, thinking to foUow her out; but the captain of the 
Erin threw them ofï before they had made much headway. The Khio 
still had her stem lines fastened to the wharf purposely to keep the 
wind, which was a strong one from the west, from moving her into the 
burning elevator on the east side of the slip. When the Erin threw ofF 
her bowlines, her head was blown over to the other side of the slip, 
where she was in the most imminent péril by fire. However, at this 
juncture, the steam-tug John S. Gunby, which had been fastened to the 
North Erin to assist the Calvin Whitely to tow that steam-ship out, see- 
ing the lines of the Khio thrown off the Erin, and the imminent danger 
she was in from the west wind carrying her into the burning elevator, 
took a line from the Khio, which her officers had carried to the 
wharf, and towed her out of the slip to the main water and place of 
safety. The district judge very properly considered this service rendered 
by the Calvin Whitely to the steam-ship North Erin, and that rendered 
by the John S. Gunby to the Khio, a salvage service. The amount al- 
lowed by the court in the case of the North Erin was $1,700, and that al- 
lowed in the case of the Khio was $2,000. The claimants of the steam- 
ships bave not appealed, and state by their counsel hère that they bave 
no ground of corn plaint. The question is merely one of distribution of 
the fund allowed. The tug Calvin 3. Whitely claims that, because she 
towed the North Erin out of the way, the Gunby had an opportunity 
and better chance to tow the Khio out of the slip. But the iact is that 
whoever had the charge of getting the North Erin out, as far as the 
Khio is concerned, put her in much greater péril by casting ofF her lines 
and suËFering her to be drifted into the burning elevator than if she had 
been let alone. When a vessel starts to assist in a salvage service of two 
vessels and abandons One, as was done hère, she bas no claim for any- 
thing she may bave done before she abandonad the imperiled ship. 
The Whitely assisted the North Erin to a place of safety, and was amply 
repaid in her case for that service. But the district judge aliowed the 
tug Obicago and the tug Canton, the one $250 and the other $200, for 
some alleged service in bebalf of the imperiled ships. To this allow- 
ance no one seems to make objection, but I am very much of the opinion 
that the service was of no avail in the rescue of the ships. It was ail 
done after the Gunby had made fast to the Khio. She was abundantly 
able to tow her out, and was towing her out when thèse parties insisted 
upon throwing lines aboard, and the action of the officers of the two tugs 
Chicago and Canton looks much as if they had an eye to a salvage re- 
ward, rather than to any good they could do the Khio. They merely 
encumbered her with help. I wiil not alter the decree of the district 
judge, which I think extremely libéral; but the owners of the Calvin 
Whitely and Canton and Chicago, who hâve appealed, must pay the 
costs; and a decree will be entered in accordance with this opinion. 
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JBusHNELL V, Park Bros. & Co., Limited. 
(Circuit Court, S. D. New York. May 1, 1891.) 

Eemoval of Causes— Citizenship— Joint-Stock Company. 

A joint-stock association, limited, created under Act Pa. June 2, 1874, (P. L. 
271,) having some of the characteristics of a partnership and some of a cor- 
poration, including tbe right to a common seal, ownership of property, real and Per- 
sonal, by the association, and the right to sue and be sued by the côrporate name, 
is a new artificial person, and as much a citizen of Pennsylvania as a corporation 
organized under its laws, and, when sued in a New York court, is entitled to re- 
moval to the fédéral court, irrespective of the citizenship of its individu^ mem- 
bers. 

On Motion to Remand. 

Parsons, Shepard & Ogden, for plaintiff. 

Arnoux, Eitch & Wood/ard, for défendant. 

Lacombe, Circuit Judge. This motion mnst be determined upon the 
facts as they now appear. Section 5 of the judiciary act of 1875, as 
amended by the judiciary act of 1887 . Défendant is organized under the 
iaws of Pennsylvania. Act June 2, 1874, (P. L. 271.) If it were a 
corporation, it would therefore be a citizen of that state, and , so far as 
appears, a non-resideiit of this district. If it be not a corporation, but 
a limited partnership, then it does not appear that its members are oiti- 
zens of a state or states différent from that of which plaintiff is a citizen, 
and jurisdiction of a fédéral court over the matter in dispute is not shown. 
Whether associations formed under the constitution and laws of a par- 
ticular state are legally corporations or not, is a question in ansvver to 
which the décision of the highest court of the state will be accepted as 
conclusive. Secombe v. Railway Co., 23 Wall. 108. The suprême court 
of Pennsylvania, (1889,) commenting upon this statute, and the organ- 
izations formed under it, has held that when such organization "is called 
into life by the organic act, [recording the certificate of organization,] 
the promoters cease to act as individuals or as partners in the common 
business, but through the name and upon the crédit of the joint-stock as- 
sociation;" and that the statute has "created a new artificial person, to 
be called a 'joint-stock association,' having some of the characteristics 
of a partnership and some of a corporation." Hill v. Stetler, 127 Pa. St. 
145, 13 Atl. Rep. 306, and 17 Atl. Rep. 887. Amoug thèse character- 
istics of a corporation are included the right to a common seal, owner- 
ship of property, real and personal, by the association, and the right to sue 
and be sued by the côrporate name. Act of June 2, 1874, supplément 
and amendments. See, also, Patterson v. Pipe Co., 12 Wkly. Notes Cas. 
452. For the purposes of this suit the défendant must therefore be con- 
sidered to be a Pennsylvania corporation, and as such had the right to 
remove. 

Motion for remand is denied. 
v.46F.no.4 — 14 
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Paton et al. v. Ma.ioes. 

(Circuit Court, E. D. Louisiana. May 7, 1891.) 

1. Equitt— Abbquate Remedt AT La-w. 

Where it appears that complainants boughtcottonof défendant, thatdefendant's 
agent who weighed it had an annual contract with him, guarantying him against 
loss by overweights, by which contract tbe agent was led to report vveights which 
were, without deîendant's knowledge, excessive, sothat, though both complainants 
and défendant were innocent, there was paid to défendant a large sum in excess of 
the amount due for tbe cotton actually sold and received, tbe complainants' remedy 
at law is perfect by action for money bad and received, and equity will not take 
jurisdiction. 

2. SaME— DiSOOVERT. 

Semble, sinoe underRev. St. V. S. § 869, eitber party may call the other as a wit- 
ness, and, by gvbpœna duces tecnm, require him to produce books and papers, the 
complainant cannot give jurisdiction to a court of equitj', in a proceeding where bis 
remedy is otherwise perfeot at law, by asking for a discovery. 

In Equity. On demurrer to bill. 

Farrar, Jones & Kruttschnitt, for complainants. 

Thomas J. Semmes, for défendant. 

BiLLiNGS, J. The case is submitted on a gênerai demurrer to the bill 
of complaint. It being conceded that since the fédéral statute, (Rev. 
St. § 869,) which allovvs either party to call the other as a witness, and 
to require him, under a subpœna duces, to produce any papers or docu- 
ments which are in his possession, takes away from the complainants 
any help which, without the statute, might bave been theirs from regard- 
ing the bill as one of discovery, the question turns wholly on whether 
the complainant has, as to the case made bj^ the bill, independently of 
discovery, an adéquate remedy at law. The cause of action stated in the 
bill is that the complainants bought of the défendant a large quantity of 
cotton, that the agent of the défendant, who weighed the cotton, had an 
annual contract with the défendant, guarantying him against loss by 
false weights, by which contract he was led to report weights which were, 
without defendant's knowledge, excessive, so that, both the complainants 
and the respondent being innocent, there was paid $4,200 to the défendant 
in excess of the amount due for the true amount of cotton sold and re- 
ceived, to recover which amount, with the aid of the discovery, the suit 
is brought. The cause of action, then, is the excess of price of cotton 
sold which was paid and received through the fraud of the defendant's, 
the vendor's, agent. Under our Code it would be a suitto recover a sum 
paid through error. But this cause of action has a definite name and 
place in the common-law actions. It would be classed with those ac- 
tions falling under the head of assumpsit for money had and received. 
1 Chit. PI. p. 100; Dana.v. Kemble, 17 Pick. 545. The fact that it 
was for a fraud would not of itself bring it within the cognizance of a 
court of equity. There must be some additional circumstance which 
must be found among those recognized as conferring equity jurisdiction. 
It is an action simply to recover money for a fraud, and it laeks ail of 
those circumstances which give equity juri&diction. In Buzard v. Hous- 
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ton, 119 U. s. 847, 7 Sup. Ct. Rep. 249, the court, at page 352, 119 
U. S. and page 252, 7 Sup. Ct. Rep., say: 

"In cases of fraud or mistake, as under any other head of chancery juris- 
diclion, a court of the United States will not sustain a bill in equity toobtain 
only a decree for tlie payrnent of money by way of damages, when the lilie 
amoiint can be recovered at law in an action sounding in tort, or for money 
had and received. Parkershurg v. Brown, 106 U. S. 487, 500, 1 Sup. Ct. 
Bep. 442; Ambler v. Choteau, 107 U. 8. 586, 1 Sup. Ct. Rep. 556; Litchfleld 
V. Balloa, 114 U. S. 190, 5 Sup. Ct. Rep. 820. In England, indeed, the court 
of chancery, in cases of fraud, has sometiraes maintaiued bills in equity to 
recover the same damages which might be recovered in an action for money 
had and received. But the reason ior tliis, as clearly brought out by Lords 
Justices Knight-Bettce and ïuknee in Slim v. Crouoher, 1 De Gex, F. & 
J. 518, 527, 528, was that such cases were vvithin the ancient and original 
jurisdiction in cliancery, before any court of law had acquired jurisdiction of 
tlieni, and that the assumption of jurisdiction by the courts of law, by gradu- 
ally exteiiding their powers, did iiot displace the earlier jurisdiction of the 
court of chancery." 

The sixteenth section of the judiciary act of 1789, which déclares "that 
suits in equity shall not be sustained in either of the courts of the United 
States in any case where plain, adéquate, and complète remedy may be 
had at law," as construed by the suprême court of the United States, 
would, since it is conceded that this suit cannot be maintained as a suit 
for discovery, require that it should be brought on the law side of the 
court, where there might be trial by jury. This section does not change 
the line of demarkation between law and equity cases, but it adds the 
emphasis of the statute of congress to what was before an established 
rule of décision in the courts of equity. 

The demurrer must be sustained, and the bill dismissed, without préj- 
udice to coœplainants' right to sue at law. 



Grand Teunk Ry. Co. d al. ». A. Backus, Jr., & Sons et al. 
(Circuit Court, E. D. Michigan. May 15, 1891.) 

1. Harbohs— Unlawful Extension of Docks— Injuxction. 

Act Cong. Sept. 19, 1890, § 7, provides that It shall be imlawful to build a wharf 
outside established harbor Unes, or in any navigable waters of the United States 
vphere no harbor Unes are or may be established, in such manner as to impair nav- 
igation, without the permission of the secretary of war. Held, that a preliminary 
injunction will be granted against the extension, without the consent of the secre- 
tary of war, ol a dock 25 feet Into a navigable river, to a point wbere the depth is 
froin ae to 28 feet, when such extension will seriously injure the commerce of an 
adjoining ferry company. 

2. Same. 

The fact that a dock extends to a certain point in a river is no ground for not en- 
joining the extension of an adjacent dock to that point, when such. extension is un 
lawful. 

In Equity. 
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Alfred Rv^ell, for complainants. 
Don M. Dickinson, for défendants. 

Jackson, J., (ornlly). The court bas considered fhe application for a 
temporary injunction in the case of the Grand Trunk Railway Company 
and the Wabash Railroad Company and the Canadian Pacific Railway 
against A. Backus & Sons, a corporation, and Absalom Backus, Jr. It 
is shown by the bill that the complainants are corporations of the Do- 
minion of Canada and of the state of Missouri; that they are lessees and 
licensees of the Détroit Union Railroad Depot & Station Company; that 
they are engaged in Interstate commerce traflic; that transfers are made 
from the Canadian side of the river to the Michigan side by three large 
steamers, — the Landsdowne, being 313 feet in length, and about 72 feet 
in width, making 18 trips a day, and carrying some 16 freight-cars and 
10 passenger-cars at each trip, — and that thèse vessels, so making trans- 
fers for thèse companies, and doing an Interstate commerce business 
from east to west, pass into the slip of the Détroit Union Railroad Depot 
& Station Company, of which they are licensees and lessees, and that 
that ferry-slip is necessary to the transaction of their business, and that 
the défendants Backus, Jr., & Sons, propose to extend a wharf in front 
of their adjoining property out into the river a distance, as charged in 
the bill, of 50 feet from its présent front. The complainants allège that 
such extension would greatly impede their ingress to and egress from 
the ferry-slip they are using; that it would constitute a public nuisance, 
and an eneroachment upon the navigable water of the river, and would 
entail uponthem irréparable injury,and a serious interférence with their 
business; and they seek, therefore, upon the ground that its érection 
would constitute a public nuisance, and that it would entail spécial damage 
upon them, to restrain défendants from proceeding to make such exten- 
sion of their wharf or dock. The défendants answer, and deny that they 
propose to extend their dock 60 feet out into the river, and say they 
only propose to extend it 25 feet, and their afiidavits support their an- 
swer on that point. They also claim that as the complainants now use 
their transfer boats, the Landsdowne, the Ontario, and Great Western, 
they are in fact appropriating défendants' land, inasrauch as those ves- 
sels when in the ferry-slip extend rearwards or backwards so as to cover 
some 25 feet of défendants' front, which they claim is private property, 
and deny the right of complainants to so use their private property. 
Varions afiidavits bave been filed on each side. 

No question is seriously made as to the equity of the bill, if the facts 
therein stated are substantially true, and no point can be made on the 
right of thèse complainants to seek for an injunction, and obtain it, if a 
public nuisance is being erected, which public nuisance will entail upon 
them serious spécial damage, or a serious interruption to their business. 
Before considering the affidavits and the points raised by the défendants, 
the court may make a few gênerai observations: 

1. It is not questioned, and cannot be, that the Détroit river is one 
of the navigable streams of the United States, which congress, under the 
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commercial clause of the constitution, has a paramount rightand author- 
ity to regulate and control. 

2. Until congress exercises its superior right of control over public 
water higliways, it is certain that the state bordering thereon, or within 
the limits of which sueh navigable waters are located, may directly, or 
through the instrumentality of its municipalities, regulate the érection 
of wharves and docks and lilie structures therein, and also define the 
channel bank or line of navigability. In the absence of régulations by 
congress or the state or local authorities, it is also settled that the ripa- 
rian proprietor or adjacent owner of land bordering upon such waters 
may erect for himself, or for the use of the public, docks and wharves 
in such waters, out to the line of their navigability. 

In Dutton v. Strong, 1 Black, 132, where the subject was discussed as 
to the rights of the riparian owner upon our inland waters, the court 
says: 

"Wherever the water of the shore is too shoal to be navigable, there is cer- 
tainly the same necessity for such érections [wharves and docks] in such in- 
ternai waters as in bays and arms of the sea; and, where that necessity exista, 
it is difflcult to see any reason for denying to the adjacent owner the right to 
supply it, but the right mnst be understood as terminating at the pomt of 
navigability. If the riparian proprietor extends his docks, wharves, or other 
structures beyond the line of navigability, so as to obstruct or in any wise 
impede the navigation of the public water highway or streain over which the 
right of the public is paramount, he créâtes a public nuisance, which persons 
specially injured thereby are entitled to abate or enjom." 

Again, it is settled by the authorities, and I am not going to take 
time to refer to them, that state action or non-action in référence to the 
navigable waters of the United States in no way afï'ects or restricts the 
right of congress to exercise its paramount authority, and supersede what- 
ever has been sanctioned or permitted by local authority; because acts 
of congress upon subjects within the jurisdiction of the gênerai govern- 
ment, such as are covered by the commercial clause of the constitution, 
are necessarily the paramount law of this country. Non-action by con- 
gress as to such matters of local character and opération is deemed a déc- 
laration that for the time being, and until congress secs fit to otherwise 
order, they may be regulated by state authority. The state authority 
of Michigan has in fact made no régulation upon this subject in respect 
to the Détroit river. In 1883, in rechartering the city of Détroit, it 
conferred upon the city the authority to fix and define and prescribe 
the harbor lines, and to define the points in the river beyond which 
thèse structures should not be extended. The city of Détroit exercised 
that authority. The défendants in this case therefore stand alone upon 
their rights as riparian proprietors, which they insist give them the right 
to extend their présent dock frontage 25 feet out into the river. In ex- 
tending it out that distance into the river, they will reach a depth of 26 
and a fraction feet, or an average mean depth of between 26 and 28 feet, 
as shown by the soundings and afifidavits of a disinterested party, Mr. 
Ferguson, the assistant engineer of the city. The commerce clause or 
provision of the constitution includes control of the navigable waters of 
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the United States so far as may be necessary to insure free navigation; 
and by navigable waters of the United States is meant such as are navi- 
gable in fact, and which by themselves, or by their connections with 
other waters, form a continuons channel for commerce with foreign coun- 
tries or among the states. 

In case of The Daniel Bail, 10 Wall. 557, this question of navigability, 
which forms the very essence of navigable water, is clearly and fuUy dis- 
cussed, and they say in that case as to the test: 

"A différent test must therefore be applied to détermine the navigability of 
our rivers, and tliat is found in tlieir navigable capacity Those rivera must 
be ree;arded as publie navigable rivers in law which are navigable in fact; 
and they are navigable in fact when they are used, or are susceptible of being 
used, in their ordinary condition, as highways for commerce, over which 
trade and travel are or may be conducted in the customary modes of trade 
and travel on water." 

That constitutes its navigability, and must necessarily define the line 
or point to which navigability must extend. The case of The Daniel 
Bail bas been repeatedly affirraed in various casés. I call attention to- 
Escanaba, etc., Co. v. City of Chicago, 107 U. S. 678, 2 Sup. Ct. Rep. 185. 
It was also affirmed in MiUer v. Mayor, 109 U. S. 385, 3 Sup. Ct. Rep.. 
228, and, in Booming Co. v. Speechly, 31 Mien. 336, Judge Cooley, de- 
livering the opinion of the suprême court of this state, announces 
substantially the same ruie in determining that question. In Atlee v. 
Packet Co., 21 Wall. 389, the adjacent owner, without express author- 
ity of law from the state or from any municipal authority, extended 
his pier out into the Mississippi river, to a point where the water 
was 12 feet deep. It was held that the packet company whose boat 
struck the pier had a right of action against him for damages, because 
the structure was an unlawful one, and because it extended into nav- 
igable waters. It is true that in that case, under the admiralty rule, 
Ihe packet company having brought its suit in the admiralty court, the 
court divided the damages, on the ground that the packet company in 
the navigation of its boat was also guilty of négligence, but, if the suit 
had been at law, the packet company would bave recovered full dam- 
ages. Take a case in connection with the navigability of the water in 
front of the défendants' présent wharf. Could not a vessel of 20 tons 
burden and upwards navigate in front of the présent wharf? Suppose 
a collision were to occur between the présent front of the défendants' 
wharf and the front of the proposed extension, within the 25 feet, or 
within 10 feet of défendants' présent front, could there be any doubt that 
the district court of the United States would bave jurisdiction over that 
collision? It could not, unless they were navigable waters. Take the 
Michigan statute upon the subject of vessels of five tons burden and up- 
wards. It is manifest that thèse vessels, and such as ordinarily navigate 
this stream, can pass in front of défendants' wharf as it now stands. The 
Landsdowne itself, with a capacity of 1,500 tons, and carrying thèse im- 
mense freight and passenger trains, draws 8 feet 4 inches, and can pass 
readily along in front of the existing dock-line of thèse premises. In 
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1873 the canal or channel through the St. Clair flats was only 13 feetin 
depth; now its regular depth is 16 feet. Sixteen feet, as shown by the 
government chavt, as well as stated by the local engineer in charge, Gen. 
Poe, constitutes the présent depth of the controlling channels for ail this 
water highway navigation. It therefore cannot betrue, as counsel for the 
défendants hâve contended, that the line of navigability in front of the 
city of Détroit ranges from 20 to 25 feet. If we were to make and de- 
fine that as the line of navigability, we would practically and absolutely 
treat as worthless and unvvorthy of considération the fact that the gov- 
ernment in making the artificial channels only provides for or requires 16 
feet. It would not do, therefore, to say,while the government provides 
13, 14, and 16 feet as sufficient depth to accommodate the navigation of 
the vessels that traverse thèse waters, that the court should hold or find 
as a fact that 20 feet is necessary, or 23 is necessary, in the frontage of 
the city of Détroit. That would be wholly and utterly inconsistent. 

The défendants hâve called the attention of the court to the govern- 
ment chart of the Détroit river, and on theinargin of the chart is a state- 
ment explanatory thereof, to this eifect: "The dotted surfaces and dotted 
curves represent, respectively, six, twelve, and eighteen feet, and serve 
to show the limits of navigation." Those dotted lines, running out from 
theshore at 6, 12, and 18 feet, respectively, were never intended to de- 
fine the line of navigability, or the harbor line or channel bank. What 
they are intended to define and indicate and mean is simply this: that a 
vessel drawing 6 feet of water may go to that inner dotted line; that a 
vessel drawing or requiring 12 feet of water may goto that second dotted 
line with safety; and that one drawing 18 feet would be safe in going to 
that outer dotted line in a depth of 18 feet, — and it does not indicate any- 
thing more, and it never was so intended. So nothing can be gained 
from a référence to that chart. 

But the right of the défendants in this case to build this structure is 
absolutely prohibited by the act of congress approved September 19, 1890, 
which was the first time congress took upon itself the exercise of its au- 
thority to legislate upon this subject. That législation is paramount and 
controlling, and, even if this proposed extension had been under express 
législative authority, it would bave to give way before the act of congress 
of September 19, 1890. That act I shall refer to for a moment, because 
it bas important bearing in this and other similar cases. By the sev- 
enth section of that act it is provided — 

"That it shall not be lawful to build any wharf, pier, etc., or structure of 
any kind, outside established harbor lines, or in any navigable waters of the 
United States where no harbor lines are or may be established, without the 
permission of the secretary of war, in any port, roadstead, haven, navigable 
water or other waters of the United States, in such manneras shall obsiruct 
or impair navigation, commerce, or anchorage of said waters; and it shall not 
bè lawful hereafter to commence the construction of any bridge, bridge-draw, 
bridge-piers, and abutments, causeway, or other works over or in any port, 
road, roadstead, haven, harbor, navigable water or navigable waters of the 
United States, under any act of the législative assemblyof any state, until 
the location and plan of such bridge or other works hâve been submitted to 
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and approved by the secretary of war, or to excavate or flll, or in any manner 
to aller or modify the course, location, condition, or capacity of, the channel 
of said navigable water of the United States, unless approved and authorized 
by the secrotary of war: provided, that this section shall not apply to any 
bridge, bridge-draw, bridge-piera, and abutments tlie construction of which 
bas been heretofore duly authorized by law, or be so construed as to author- 
ize the construction of any bridge, draw-bridge, bridge-piers, and abutments, 
or otlier works, under an act of the législature of any state, over or in any 
streain, port, road, roadstead, haven, or harbor, or other navigable water not 
whoUy within the limita of such state." 

The reason for adding that clause, "other navigable water not whoUy 
within the limits of such atate," was that line of décisions in the suprême 
court of the United States holding that, where the navigable water was 
located or lay wholly within the limits of a state, the state could, by lég- 
islative authority, permit or allow bridges or other structures tobe erected 
entirely across thera, and tegulate the passage of vessels through the 
same. The tenth section is as follows: "That the création of any ob- 
struction not affirmatively authorized by law to the navigable capacity 
of any waters, in respect of which the United States has jurisdiction, is 
hereby prohibited," — and to construct it or continue it is made a misde- 
nieanor, punishable by a heavy fine or imprisonment, or both, in the 
discrétion of the court. This structure, therefore, cannot be lawfully 
extended by the défendants. If extended it would be an unlawful struct- 
ure, for which they would be subject to indictment and to imprisonment 
or fine, or both. It would extend into the waters to a depth, if erected, 
which would make it a public nuisance. That it will interfère with thèse 
complainants is perfectly manifest. That it will work ruinons injury to 
them, and the commerce they are carrying on, is manifest. 

It is urged as a matter of equity for the défense that on the property 
west of them and adjoining them, owned by James P. Joy, and occupied 
by Mr. Letts, the wharf extends out to a depth about which they differ; 
the défendants saying it is 22 feet, and the city engineer fixing it at 19 
and 20, — 19 at the western end and 20 at the eastern. But, whatever 
depth it may bave, it cannot be assumed that, because they go to that 
depth, the défendants hâve the right to come out to a line corresponding 
as a direct line, without référence to the depth of the water. It does not 
follow, if the fact be so, that Letts or Joy extended their dock so as to 
encroach upon the navigability of the river, that this défendant has the 
right to do so. If they are creating a public nuisance, they are liable to 
the people who are damaged by it, and, having donc it without author- 
ity of the state or city, they may be creating and maintaining at tliat 
point a public nuisance. But that does not meet this question. It may 
be that they are subject to indictment for the continuance of that struct- 
ure, and to penalty, but that has nothing to do with the question before 
the court. It is wholly immaterial. What will be the conséquence and 
what is the présent working of the System under which the défendants 
claim the right to go out to a line, without référence to depth of water, 
which will correspond with other docks belonging either to themselves 
or others? When they reach their 25 feet, the next man will want to 
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corne to that, and his neighbor will want to corne to that corresponding 
Une, and thus the navigable waters of the shores will be steadily en- 
croached upon. Already the frontage of the river has, by an attempt to 
acquire land and to secnre additional property, and to secure greater 
facilities, been encroached upon ail along the city front, runiiing out to 
varions depths that are not warranted by law, and constituting encroach- 
ments upon the navigable waters of the river. Because othersare doing 
this, that does not confer upon the défendants the right to do it. 

In référence to the complainants' slip, the slip of the Union Railroad 
Depot & Station Company, there is nothing to show the wharf Une there, 
or whether or not they are trespassing upon public waters. It is stated 
that on their grounds they can get a depth of from 20 to 23 feet of wa- 
ter. The affidavits show that in the slip they are now using there is a 
depth of from 14 to 16 feet. However that may be, it is perfectly clear to 
the court that this extension by défendants will encroach upon the naviga- 
ble waters of the river, and that it will constitute a public nuisance, and 
that it will work irréparable injury to the complainants in the use of their 
boats, and it must therefore be declared unlawful, and be restrained. 

It is said by the défendants that it is an appropriation of their prop- 
erty to occupy this frontage. Certainly the complainants bave no right 
to appropriate défendants' property. If the water in front of their prés- 
ent dock does not constitute public water over which the complainants 
hâve the right to navigate, of course they can enjoin or restrain them, 
but, as the court believes thèse waters are public waters, the complain- 
ants' boats hâve the right to cross them in the usual waj^, and enter their 
slip in the only practicable way in which they can enter, and this would 
be defeatcd if the défendants' proposed structure were erected. The 
court will grant the preliminary injunction in this case. 

Mr. Dichinson. ï désire to say a word. I wish to ask for a rehearing 
before your honor, or before a full bench. It will be universally con- 
ceded that on this great water-way this décision is of very great impor- 
tance. As we understand the décision of the court, the Hue of navigabil- 
ity must be limited to the depth at which 20 ton vessels can approach, 
and that, therefore, the Une of navigability in front of the city of 
Détroit may be as low as 6 feet. It is of very great importance, for the 
reason that the dock-Une — and your honor misapprehended the state- 
ment of the défendants as intending to state that as the Une of navigabil- 
ity — the dock-Une in front of the cily of Détroit, as it was intended to 
be stated is at a minimum depth of 20 feet throughout the length of the 
front of the city of Détroit; and, of course, if your honor's holding shall 
be sustained on a fuller review of the case by your honor, then any dock 
proprietor along the entire front of the city may be indicted for main- 
taining a public nuisance. 

Court. I called attention to that in connection with future érections. 
I did not intend to pass upon that question. 

Mr. Dickinsmi. There are continually new docks going up as the city 
grows. To show your honor the importance of this matter, and the 
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need of a fuller hearing than we can get upon a motion for an injuncUon, 
and a thorough understanding of the faets, let me say that, while the 
froiit of the real estnte upon the street immediately contiguous to this 
property may be worth $25 or $50 a foot, the front upon the river is 
worth from $500 to $1,000 per foot, so we may say that this 60 feet 
front which it is sought tO extend is of the value to-day of $60,000, and 
its value is solely due because of the rights the défendants hâve to reach 
it from the river by navigation like their neighbors. That property by 
this décision would be rendered utterly worthless, because it is in a cove 
by itself, and could not be reached by reason of the projection of another 
dock 25 feet beyond it. No ship could get into his 60 feet, and if he 
should attempt to sell that which was ordinarily worth $1,000 a foot, 
he would of course be unable to realize a dollar for it, because no ship 
could reach it. For thèse reasons, and because of the very great im- 
portance of your honor's décision, and because we apprehend on a fuller 
hearing your honor will décide that the line of navigability is not 
where a 20-ton ship would corne, but the line of navigability is where 
ships of ordinary tonnage would come, we would ask for a reheariug. 
If your honor should fix the line of iravigability where your honor does, 
where a ship of 20 or 30 tons would conie, then it must be true that 
Détroit, throughout its wholewa ter-front, must bave a System of lighter- 
age, because vessels cannot reach the docks. 

Court. How do they get through the channels? 

Mr. Dickinson. Gen. Poe is siniply mistaken. Sixteen-foot ships 
come through the St. Clair flats, and no one for a moment will contend 
that a vessel drawing 16 feet could navigate in 16 feet of water, because 
the vessel would drag upon the bottom. However that may be, if it be 
true that the line of navigation must befixed at a point where 20, 25, 30, 
and 50 ton ships can go, tLen Uetroit on its whole front must, as ships 
bring freight and passengers, if the vessels dravv more than that, hâve 
a System of Hghterage to get out of the river. 

Couii. The décision is an important one, and I will hear you fully 
at any time when the court bas opportunity, either by oral argument or 
by brie(s; and the court does not now undertake to establish the line of 
navigability. Under the act of September 19, 1890, that rnatter is left 
to the secretary of war, and an application ought now to be made to the 
secretary of war to define the line of navigability of the Détroit river;, 
othervvise, litigation will grow and be interminable on this question. 

Mr. Dickm.?oii. I would suggest to your honor that there is 60 feet 
irojit that is utterly worthless if your honor's décision shall stand, and 
I would sufzgest whether it would not be better, pending the hearing, 
that thèse gentlemen should file a bond to respond in damages if it should 
be sulisequently determined liable for such damages? 

Court. I will impose upon them the obligation of giving you a bond 
of $25,000 to abide the resuit of this suit. If a bond is desired, I will 
require a bond in event the court may be mistaken. The bond would 
onJy cover damage resultitig during the litigation, and thèse parties are 
amply able to give a bond of $25,000 to indemnily you. 
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Mr. RusseU. We hâve no objection to giving such a bond. If my 
friend desires speed in the matter on account of great sufFering, and be- 
■cause vessels drawing 11 feet of water désire to get there, and canjiot, I 
will file a replication to-day to his answer, and I will go to hearing in 
pen court with witnesses at once. 

Mr. Dichimon. We accept the suggestion, but, as we hâve ail the 
material ready to make the extension to this dock, we désire the bond. 

Court. Exécute the bond. That is ail the court can do now. 

Mr. RusseU. We will ask for costs upon the motion for prelminary in- 
junction. 

Court. I will let that abide the détermination of the question. 



LeMOINE V. DUNKLIN CoUNTY. 
{Circmt Court, E. D. Missouri^ E. D. May 15, 1891.) 

Trust— Lâches. 

Where, in a proceeding to obtain a transfer of the légal title to a large quantity 
of £wamp land, alleged to be held by the défendant county in trust for the com- 
plainant, it appeared that the entries under whlch complainant claims were made 
morethan 30 years before; that for more than 30 years the county had openly and 
persistently denieJ the trust, and had made sales and conveyances of large quanti- 
tles of the lands to persons who hâve made improvements tiiereon ; that complain- 
ant's title to a large portion of the lands depended upon a grant in aid of a plank-road ; 
and that, although the road had never been built, the certiflcates of entry and sale 
were issued to the contractors, whoarethe parties underwhomcomplainantclaims; 
that the charter of the road was subsequently repealed, and the county had contin- 
uously contested the validity of the grant; that the witnesses who were conver- 
sant with the transaction of the issue of certiflcates of entry aud sale are since dead ; 
that in the civil war the records of the county were scattered; that those which 
were in existence up to the year 1S73 were in that year destroyed by fire,— the com- 
plainant will be held guilty of lâches, aud the bill dismissed. 

In Equity. 

Gunningham & Eliot, for complainant. 

Eleneious Smith and Geo. H. Shields, for défendant. 

Thayeb, J. For the information of counsel it will be sufficient to 
«ay that the court dismisses the bill of complaint on the ground of lâches. 
The bill charges in efifect, that Dunklin county holds the légal title to 
about 17,000 acres of swamp land, situate in that county, in trust for 
the complainant, the land having been entered, asitis claimed, and paid 
for, by parties under whom complainant dérives title, some time in the 
year 1857. The purpose of the proceeding is to obtain a transfer of the 
légal title, on the ground that complainant hassucceeded to ail the rights 
of those who originally entered the lands, and is now the équitable owner 
of the same, and entitled to a conveyance of the légal title. It will be 
seen, therefore, that the title which plaintiff asserts had its origin more 
than 30 years ago, and nothing appears to hâve stood in the way of an 
assertion of that title by the plaintitf, or by those under whom he claims. 
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at any time within the past 20 or 25 years; nevertheless, no steps were 
taken to enforce the right now asserted until July 2, 1888, when the 
présent bill was filed, The testimony shows to my satisfaction that for 
more than 20 years the county of Dunklin has openly and persistently 
denied the trust which complainant now seeks to establish. During that 
period it has made sales and conveyances of large quantities of the lands 
in question to numerous purchasers. Many of the purchasers hâve en- 
tered into possession of the lands so conveyed to them by the county, 
and hâve made improvements thereon, and some of the purchasers hâve 
doubtless been in possession for such length of time as to acquire a per- 
fect title to their several holdings under the statute of limitations. I 
hâve no doubt that the complainant, or those under whom he dérives 
title, had both actual and constructive notice, at least 15 years before 
this suit was instituted, that the county of Dunklin was selling and con- 
veying the lands in question as a part of the unsold swamp lands ceded 
to it by the state, which it had the right to sell; and, further, had knowl- 
edge that the county denied and would dispute the validity of the entries 
or sales made in 1857, on which plaintifPs alleged équitable title dépends. 
Furthermore, it appears that plaintifï's right to a very large portion of 
the lands claimed in this proceeding, dépends upon the validity ofagrant 
of said lands made in the year 1857, to aid in the building of a plank- 
road from Kennett, in Dunklin county, to a point on the Mississippi 
river. The road it seems was never built, although a certificate of entry 
and sale of aU swamp lands lying within six miles of the proposed route 
of the road was issued to the contractors, who are the parties under whom 
complainant clainis. Shortly after the issuance of such certificate, the 
gênerai assembly of this state for some reason repealed the charter au- 
thorizing the building of the road, and authorizing the donation of swamp 
lands by the county in aid of the enterprise. The county of Dunklin, 
as it seems, has contested the validity of the grant of swamp lands in 
aid of the building of the jîlank-road for more than 80 years last past. 
Whether the certificate of entry and sale of lands to aid in the build- 
ing of the plank-road was regularly and lawfully issued by the register 
of swamp lands, it is now impossible to fully and fairly détermine. 
Nearly ail the persons conversant with the transaction hâve died. A 
civil war has swept over the country, the records of the county of that pe- 
riod hâve been scattered, and suCh as were in existence up to the year 
1872 were in that j'ear destroyed by fire. 

The case made by the évidence présents certain features that were not 
disclosed by the bill when it was beibre the court on demurrer. Vide, 
38 Fed. Rep. 567. It is obvions, from what has been said, that ail the 
facts appear in évidence which are requisite to support the plea of lâches. 
The complainant and those under whom he claims hâve acquiesced for 
years in an open and notorious déniai by the county of the équitable ti- 
tle on which the complainant relies. In the mean time numerous per- 
sons, who are not parties to this suit, hâve aequired an interest in the 
lands described in the bill, whose titles would be clouded by a decree in 
favor of the complainant; and, in the third place, it appears that, by 
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lapse of time, the accidentai destruction of public records, and the death 
of witnesses, the défendant is precluded from showing the invalidity of 
complainant's title to a large portion of the lands in dispute, which it 
very likely could hâve shown if this action had been brought at an ear- 
lier day . Complainant must accept the conséquences of his own neglect, 
and the neglect of those under whom he claims. Speidd v. Henrici, 120 
U. S. 387, 7 Sup. et. Rep. 610; Hwm v. Beak, 17 Wall. 348; Brown 
V. Buena Vista Co., 95 U. S. 161. 

There are some other défenses which it is unnecessary to notice. The 
bill must be dismissed, for the reason stated. 



HoEY V. CoLEMAN et àl. 
(Circuit Court, S. D. New York. May 14, 1891.) 

1. Corporations— Joint Stock Company — Taxation. 

A Company which is a copartnership, coustituted by written articles of associa- 
tion, having Its capital divided into shares which are transférable, which is not 
dissolved by the death of a shareholder, the business of which is conducted by a 
board of managers, and which has ail its property vested in the exclusive custody of 
three trustées, and conducts ail légal proceedings in the name of the président or 
of the three trustées, though a quasi corporation, as between the members, by their 
voluntary contract, but not incorporated or created by franchise, is not within the 
meaning of a statuts subjecting to taxation ail moneyed or stock corporations de- 
riving an income or profit from thelr capital stock or otherwise. 

2. Equitt— Adéquate Remedt at Law — Illeoal Taxation. 

In a proceeding in equity, the objection that there is aplain and adéquate remedy 
at law is jurisdictional, and a bill for injunction to restrain the collection of a tax 
must be dismissed, where such a remedy exists, notwithstanding the objection is 
not raised by the défendant either by plea, demurrer, or answer. 

In Equity. 

B. H. Bristmo and Seward, Guthrie & Mbrawetz, for complainant. 

George S. Ooleman and Wm. H. Clark, for défendant. 

Wallace, J. In my judgment the tax, the collection of which is 
sought to be restrained by this suit, is in no sensé a tax upon commerce, 
and its legality dépends solely upon the question whether the collective 
body known as "Adams Express Company" is a corporation within the 
meaning of the state statute which subjects to taxation "ail moneyed or 
stock corporations deriving an income or profit from their capital or oth- 
erwise." If the Company is a corporation or a partnership, having its 
domicile in this state, its capital is taxable by the state, notwithstand- 
ing it may be wholly invested in the business of Interstate commerce, and 
in property used in other states for the transportation of goods. The 
présent tax is assessed upon the capital stock of the company. The 
Company is a copartnership, domiciled in this state, and constituted by 
written articles of association, whereby its capital is divided into shares. 
The shares are transférable. The death of a shareholder does not work 
a dissolution. The business is conducted by a board of managers. The 
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property is vested in the exclusive possession of three trustées, and ail 
légal proceedings are conducted in the name of the président or of the 
three trustées. Thus it is a quad corporation as between the members 
by their voluntary contract. But the responsibilitj' of the members for 
the obligations of the company is not limited, and each is liable for the 
whole. As to third persons, it is a partnership, having many of the 
characteristics of a corporation, but none of those immunities which are 
conferred by the state exclusively upon corporations, either by spécial 
charter or gênerai laws. Inasmuch as a corporation is always created by 
a franchise, while this company is self-constituted, and a corporation is 
only known to the law as a légal entity, in which the members hâve lost 
their individuality, while this company is known to the law only as an 
aggregation of individuals, whose identity and personal responsibility 
are unchanged, the proposition that the Adams Express Company is not 
a corporation in légal définition is too self-evident for discussion. The 
real question, however, isasto the sensé in which theterm "corporation" 
is used in the state statute, and whether it can be iuterpreted to embrace 
partnerships which masquerade as corporations, or which are permitted 
by state laws to enjoy some of the privilèges which are usually conferred 
upon incorporated companies. Upon such a question — the interprétation 
of a state statute — the fédéral courts yield their own opinions to the judg- 
ment of the highest court of the state. It is understood that a case now 
pending, which bas been decided by the lower courts, is soon to be re- 
viewed by the court of appeals, in which the précise question now in- 
volved must be determined, and that any décision of this court will be 
taken for review to the suprême court of the United States; and it is 
supposed that before this cause can be reached in the suprême court the 
court of appeals will bave decided the question. Under thèse circum- 
stances it would serve no uselul purpose to attempt any extended state- 
ment of the reasons which lead me to conclude tliat the statute does not 
authorize the présent tax. The conclusions reached by the suprême 
court of this state in Bell v. Streeler, 1 N. Y. Trans. (N. S.) 6, by Steong, 
J., and in People v. Goleman, 5 N. Y. Supp, 394, by Bareeït, J., af- 
firmed at gênerai term, (13 N. Y. Supp. 833,) coïncide with my own, 
and are adopted for présent purposes. 

The reasoning of Ihe opinion in People v. Wemple, 117 N. Y. 136, 22 
N. E. Rep. 1046, Danforth, J., delivering the opinion of the court of 
appeals, undoubtedly tends to an opposite resuit. In that case it was 
decided that an association organized by contract substantia]ly like that 
of the Adams Express Company was properly taxed under a statute sub- 
jecting to a franchise tax "every corporation, joint stock company, or 
association whatever, now or hereafter incorporated or organized by or 
under the laws of anj' other state or country, and doing business in this 
state." The opinion adopts the view that the word "incorporated" is 
not to be taken in that statute in a technicai or restricted sensé, but em- 
braces any combination of individuals so organized for conducting busi- 
ness as to enjoy the privilèges of bodies corporate b}' providing for a per- 
manent investment of capital, the right of succession, the iransfcr of in- 
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terests by assignment of certificates , the prosecution of debts in the name 
of an agent, and having capacity to avail themselves of enablingstatutes, 
which confer such privilèges upon aggregate bodies. Manifestly the ob- 
ject of that statute is to tax the privilège of doing business in aggregate 
bodies, and its language dénotes persuasively an intention to tax ail cor- 
porations and ail associations of an analogous type doing business within 
the state. The literal interprétation which was contended for would ex- 
clude associations within the spirit, although not within the strict lan- 
guage, of the act. But when a statute imposes a tax upon the capital of 
"moneyed or stock corporations," without more, there is little room for 
interprétation. 

Upon theauthority oî Shelton v. Platt, 11 Sup. Ct. Rep. 646, (decided 
by the suprême court, April 6, 1891,) the présent billmustbedismissed, 
because the case made is one in which there is plain, adéquate, and 
complète remedy at law. It had been adjudged frequently by the su- 
prême court prior to the cases of Reynes v. Dumont, 130 U. S. 254, 9 
Sup. Ct. Rep. 486, and Brown v. Iron Co., 134 U. S. 354, 10 Sup. Ct. 
Rep. 604, that the objection that there is plain and adéquate remedy atlaw 
isjurisdictional,and should beenforcedby the court of its own motion; but 
in those cases the court indicated that the objection should not be enter- 
tained in a case where the relief sought is of an équitable nature, unless 
it is raised by the défendant before he enters upon his défense at large; 
that is, by a demurrer or plea. The défendants bave not raised this 
objection even by answer. The averment of the answer that the laws of 
the state of New York provide a simple, speedy, and adéquate method 
for the reviewand cancellation of an erroneous or illégal assessment does 
not présent a défense. Parties who are entitled to resort to the fédéral 
courts to bave their rights adjudicated cannot be turned away because 
state laws may give them an adéquate remedy in the state court. In the 
case of Allenv. Car Co.,!! Sup. Ct. Rep. 682, (decided April 13, 1891,) 
the suprême court has dismissed a bill iiled to restrain the collection of 
a tax, upon the ground that there was an adéquate remedy at krv, not- 
withstanding the objection was raised in that court in the first instance, 
and had not been takenby plea, demurrer, or answer in the circuit court. 
In the opinion the cases of Reynes v. Dumont and Brown v. Iran Co. are 
referred to, but the former rule, as declared in many adjudications, that 
the objection may be raised nowithstanding it has not been taken by de- 
murrer or plea, is again applied. 

I regret to be obliged to dismiss the bill, because it seems to me plain 
that the association is not subject to the tax which has been assessed 
against it; and the suggestions which bave been urged by counsel for 
the complainants, to show that the remedy at lawis not as practical and 
efficient as the remedy in equity, hâve been considered with an earnest 
désire to be convinced by them. The only one which requires any 
comment is the one that a suit at law could not be prosecuted with 
practical effect in a fédéral court, owing to the vast number of plain- 
tiffs who would hâve to be joined; the stockholders of the association 
being over 1,000 in number. If it were necessary to make ail the 
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stockholders parties, it might be considered that the remedy at law 
would be so cumbersome and inconvénient as to be less adéquate 
and convenient than a suit in equity, in which one person may sue 
in behalf of a large number of persons similarly situated. But the 
laws of this State authorize a suit in behalf of such an association to 
be brought in the name of its président, and the practice and mode of 
proceeding in the fédéral courts at law is regulated by the practice pre- 
vailing in the courts of the state in which the fédéral court is held, and 
requiredto conform as near as may be to the practice of the state courts; 
and I cannot regard it as in the least doubtful that a suit at law to re- 
cover the amount of the présent tax could be brought in this court in the 
name of the président of the association. The observation of Mr. Jus- 
tice Lamar in Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. Rep. 426, 
that astatute of New York could not give the association power to sue 
in a fédéral court, was addressed to the case which was then before the 
court, in which the suit was brought in the state of Illinois. It was 
directed to a case to which the fédéral practice act, requiring conformity 
in actions at law between the practice of the fédéral courts and the 
state courts, has no application. 
The biU is dismissed. 



Btbes V. CoLEMAN et ol. Cheney V. Samb. Ceissby V. Samb* 
{Circuit Court, S. D. New York. May 18, 1891.) 

In Equity. 

Carter & Ledyard, for complainants. 

Wm. H. Clark, for défendants. 

WAiiLACE, J. The décision just annonnced in the case of Hoey v. Cote- 
mon, 46 Fed. Eep. 221, controls the disposition of thèse causes. The bills 
are dismissed, because the remedy ia at law. 



Northern Pac. R. Co. v. Cannon et al. 
(Circuit Court, D. Montana. April 6, 1891.) 

1. Public Lands — Railroad Quant— Légal Titlb. 

The grant of public lands to the Northern Pacific Railroad Company în ald of its 
railroad by Aot Cong. July 8, 1864, vested the company with the légal title to such 
lands when the grant took effect, npon the désignation of the route of the road, ir- 
respeotive of the f act that no patents had been issued therefor. 

2. Same — IsrvALiD Pateht — ^Equitable Rblief. 

Having the légal title, and belng ont of possession, the company can maintain 
ejectment against persons holding under an iuvalid patent issued pursuantto an en- 
try of the land as a miningolaim, though in fact it was valuable only for agricultural 
purposes ; but a biU b^ it to détermine such adverse title is demsrrable as failiug to 
show grounds for e^nitable relief. 
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In Equity. On demurrer to bill. 

Odlen, Sanders & Shelton and F. M. Dudley, for plaintiff. 

M. BuUard and Toole & Wallace, for défendants. 

Knowles, J. The plaintiff sets forth in its bill of complaint filed 
herein that it received a grant from the United States by virtue of an 
act dated July 2, 1864, on the Une of its railroad to certain lands. There 
is set forth therein ail the acts required of plaintiff in order to designate 
and vest in plaintiff the title to the lands granted by said act; that the 
land hereinafter named was, at the date of said grant, and al the date it 
fixed the gênerai route of its railroad, public land belonsing to the 
United States, free from any claims or rights whatever, and agricultural 
land; that the land herein described was within the limits of plaintiflf's 
grant, upon an odd section, to-wit, the S. i of the S. E. i, and the S. E. 
i of the S. W. i, of section 29, in township 10 N., range 3 W., of the 
principal meridian of Montana; that about the 9th day of February, 
1880, the said Catherine B. Cannon made application to patent said 
premises as minerai lands, and, with the view of defrauding plaintiff, 
the said défendants C. W. Cannon and Catherine B. Cannon falsely and 
fraudulently represented to the officers of the United States land-ofSce that 
the same was minerai land, and introduced false testimony and afïidavits 
to support said application in said office; that on or about the 18th day 
of October, 1881, the said United States land-ofïice issued to the said 
Catherine B. Cannon a patent from the United States to said premises as 
minerai land; that the said patent is a cloud upon plaintifï's title, and 
prevents it from receiving a patent to said premises to which it is en- 
titled. The principal prayer in said bill is: 

"And your orator prays that your honors may decree that the said défend- 
ants hâve no estate or ititerest whatever in or to said lands or premises, and 
that the title of your orator is good and valid, and that the said défendants, 
and each of them, be forever enjoined and restrained from asserting any 
claim whatsoever in and to said lands and premises adverse to your orator, 
and for such other and f urther relief as the equity of the case may require, and 
to your honors may seem meet." 

The only allégation as to the possession of said premises is as foUows: 

"And your orator f urther shows on its information and belief that such 
premises hâve been vacant, unoecupied, unfenced, and unimproved, aiid not 
used for any purposes, until within less than five years prior to the com- 
mencement of this action. " 

To this bill of complaint ail the défendants but Mrs. Walker demur. 
The first ground of demurrer is " that it appears by the plaintiff's own 
showing in the said bill that the said plaintiff is not entitled to the re- 
lief prayed by the bill against thèse défendants." There are many other 
grounds stated in the demurrer, but the only one which will be noticed 
is as to whether the bill states facts sufKcient to show that the case is 
within the equity jurisdiction of this court, and in considering this the 
first question presented is, what is the nature of the title of the Northern 
Pacific Railroad Company to the lands embraced within its grant? Is 
V. 46F.no. 4 — 15 
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it a légal or an équitable one? It fuUy appears that it bas no patent for 
the lands spécifiée! in this bill. In considering this question I am 
much perplexed, for it appears to me there are two lines of décisions 
uponthis point, one of which bolds that its title is a légal one, the otber 
that it is an équitable one. The grant of lands to the Union Pacific 
Railroad Company is similar to that to the Northern Pacific Railroad 
Compan3^ It bas been beld by décisions of the suprême court that 
as to the granting of lands they are in substance the same. In the case 
oiEailwdy Go. v. Prescott, 16 Wall. 608, the suprême court says: 

"As the government retains the légal title until the cotnpany, or sorne one 
interested in the same grant or title, shall pay thèse expansés, thestnte cannot 
levy taxes on the land, and, under such levy, sell and make titJes which niight 
in any event defeat this right of the fédéral government, reserved in the act 
by which the inchoate grant was made." 

In the case,of Railway Co. v. McShane, 22 Wall. 444, the same court 
uses this language: 

"That the payraent of thèse costs of surveyjng the land is a condition pré- 
cèdent to the right to receive the title from the government can admit of no 
doubt. Untit this is done, the équitable title of the company is incomplète. 
There remains a payment to be made to perfect it." 

Again— 

"Thé United States retains the légal title by withholding the patent, for 
the piirpose of securing the payment of thèse expenses, and It cannot be per- 
mitled to the states to defeat or embarruss this right by a sale of the land for 
taxes." 

In the case of Railroad Co. v. Traill Co., 115 U. y. 600, 6 Sup. Ct. 
Rep. 201, the same court again considers this same question in connec- 
tion witb the grant now under considération, and beld: 

"The United States madea magnifieent grant to this company of lands eqnal 
to forty or flfty thousand square miles, an area as large as an average state of 
the Union. Itthoughtpropertb requireof thegrantee the payment of the costs 
of nialdng the surveys necessaiy to the location and ascertainment of thèse 
lands. To secure the payaient of thèse expenses, it decideil to retain the légal 
title in ita own hands until they were paid. The government was as to thèse 
costs in the condition of a trustée in a conveyance to secure payment of 
money; but, if the land was liable to be sold for taxes due to state, terri- 
torial, or eounty organizations, this security would be easily lost. " 

In this case tlie suprême court beld that the statute passed in 1870 
upon the svibject of the Northern Pacific Railroad Company 's paying for 
the costs of surveying the lands within its grant placed it in tlae same 
condition as the Union Pacific Railroad Company and the Kansas Pacific 
Railroad, Company, so far as its land grant was concerned. This stat- 
ute of 1870 is as follows: 

"That before ahy land granted to said company by the United States shall 
be conveyed to any party entitled thereto Under any of the acts incoiporating 
or rçlating to suid company, there shall first be paid into tlie treasury of the 
United States the cost of surveying, selecting, and conveying the same by the 
said company or party in interest." 16 U. S. St. at Large, 305. 
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This statute the suprême court hoHs is in substance the same as sec- 
tion 21 of the act of 1864, concerning thé grant of lànds to the Union 
Pacific Company, which reads as follows: 

"That before any lands granted by this act shall be conveyed to any Com- 
pany or party entitled thereto * * * thére shall first be paid intothe treas- 
ury of thé United States tlie cost of snrveying, seleetinsr, and eonveying tlie 
same by the said company or party in interest, as tbetitles shall be required 
by said Company. " la U. S. St. 365. 

In eff'ect it would appear that thèse two statutes are the same; and 
the three décisions construing the grants to the Kansas Pacific, Union 
Pacific, and Northern Pacific Railroad Copipanies arrive at the same con- 
clusion: That the title in thèse companies to their lands is an équitable 
one; that, until thèse costs of surveying and eonveying the saine are paid, 
the railroad companies hâve not a complète équitable title even to their 
land. Railroad Co. v. Traill Co., supra. If I understand correctly the 
purport of the décisions in the case of Railroad Co. v. U. S., 124 U. S. 
124, 8 Sup. et. Rep. 417, the same doctrine is maintained. 

I corne now to consider the other line of décisions which appear to me 
to maintain the view that the légal title to the land granted to thèse sev- 
eral railroad companies is in them. In the case ot Schulenberg v. Harri- 
man, 21 Wall. 44, the suprême court held that the words in the act grant- 
ing land to the stafe of Wisconsin for railroad purposès, "that there be, 
and is hereby, granted," imply the présent granting of the title in fee. 
Sustaining this view are: Railroad Co: v. U. S., 92 U. S. 741; M'issouri, 
etc.., Ry. Co. v. Kansas Pac. Ry. Co., 97 U. S. 491; and Wood v. Railroad 
Co., 104 U. S. 329. In the case of Buitz v. Railroad Co., 119 U. S. 
66, 7 Sup. et. Rep. 100, the suprême court, upon this subject, uses this 
language: 

"At the time the act of July 2, 1864, was passed tlie title of tlie Indian 
tribes was not extinguislied. But tbat fact did not prevent the grant of con- 
gress f rom operating to pass the fee of tlie land to the company. ïhe fee was 
in tlie United States. The Indians had merely a right of occupiincy, — aright 
to use the land subject to the dominioa and control of the government. ïhe 
grant conveyed the fee, subject to this right of occupancy. " 

In Denny v. Dodson, 13 Sawy. 66-75, 32 Fed. Rep. 899, Justice Field, 
sitting as circuit justice, after referring to some of the décisions cited as 
to the grant being one in prœsenti, said: 

"The présent title bere mentioned is a légal title, asdistinguished from an 
équitable or inchoate interest arising upon a contract or promise of the gov- 
ernment. The words 'there be, and is hereby, granted' are not words of con- 
tract or promise, but, as said in the citations, are words of absoiute donation; 
that is, they transfer a présent légal rightto the sections designated, which be- 
come attached to them specifically whenever they are identilied." 

In this case that eminent jurist stated that he did not think the su- 
prême court in the case of Railroad Co. v. Traill Co., supra, "intended to 
hold that a légal title to the land had not passed by the grant to the 
company." In regard to the efFect of the ^satent in that case this lan- 
guage was used: 
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"Why, it is asked, is there a necessity of such patents, if tbe title passed by 
the act itself? There are many reasons why patents should be issued upon 
tlie eomplelion of portions of the road. They would identify the lands which 
are coterminous witli the road conapleted. They would be évidence that the 
grantee, in the construction of that portion of the road, had f ully complied 
with the conditions of the grant, and to that extentthe grant was relieved of 
posaibility of forfeiture for breach of its conditions; and they would obviiite 
the necessity of any other évidence of the grantee's title to the lands embraced 
in them. They would thus be deeds of furtlier assurance, confirmatory of tl>e 
grantee's title, and so be invaluable to them as a source of quiet and peace in 
their possession." 

In the case of RaUroad Oo. v. Price Co., 133 U. S. 509, 10 Sup. Ct, 
Rep. 341, the suprême court says: 

"The title conferred by the grant was necessarily an imperfect one, because, 
until the lands were identifled by the deflnite location of the road, it could not 
be known what spécifie lands would be embraced in the sections named. The 
grant was, therefore, until such location, afloat. But when the route of the 
road was deflnitely fixed tlie sections granted became susceptible of identifica- 
tion, and the title attached to them, and took efEect as of the dateof the grant 
so as to eut of£ ail intervening daims." 

Again: 

" The subséquent issue of the patents by the United States was not essential 
to the right of the company to those parcels, although in many respects they 
would hâve been of great service to it. They would hâve served to identify 
the land as coterminous with the road complcted. They would hâve been 
évidence that the grantee had complied with the conditions of tlie grant, and 
to that extent that the grant was relieved of possibility of forfeiture for breach 
of them. They would hâve obviated the necessity of any other évidence of 
the grantee's right to the lands, and they would hâve been évidence that the 
lands were subject to the disposai of the railroad company with the consent 
of the governraent. They would hâve been, in thèse respects, deeds of f urther 
assurance of the patentee's title, and, therefore, a source of quiet and peace to 
it in its possessions. " 

This last clause, it will be observed, is almost identical with the one al- 
ready quoted from Denny v. Dodson. The same distinguished judge 
wrole both opinions, hence it cannot be doubted what was meant by the 
language used in this last one. It is true it is stated in this opinion that 
it makes no différence as to that casewhether the railroad company had 
a complète title in equity or a légal title; still the conclusion seems inév- 
itable that the views expressed in Denny v. Dodson are adopted by that 
court, and that the views expressed in Buttz v. Railroad Co., supra, are 
confirmed. In this case it is also stated that the land grants to the sev- 
eral railroads, made between 1860 and 1880, are similar in ternis, and 
hence the interprétation of one applies to ail. I hold that the latest ex- 
pression of the suprême court is that the plaintifî in this case has the 
légal title, if any, to the premises in controversy. If this were a new 
question, I should be disposed to hold, as was held by Judge Deady in 
U. S. V. Childers, 8 Sawy. 171, 12 Fed. Rep. 586, that the terms used 
in the grant, taken altogether, show that it was not the intention of con- 
gress to grant a présent légal title to the lands granted to the Northern 
Pacific Railroad Company, but only a title which was to be perfected 
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when a patent should issue therefor. which patent would by relation 
take effect from the date of the grant. But the views of the suprême 
court must contre] this. It has been held that a grant of the légal title 
by an act of congress to land owned by the United States is entitled to 
greater weight than a patent title executed by a ministerial officer of the 
government. Smythe v. Henry, 41 Fed. Rep. 705; Whitney v. Mmrow, 
112 U. S. 693, 5'Sup. Ct. Rep. 333. 

The next question for considération is, should the plaintiff, having 
the légal title, hâve shown in its bill that it was in the possession of 
the premises in dispute? The bill does not so allège. It is set forth 
therein, "that to within a period of five years the premises were vacant, 
unoccupied, unfenced, and unimproved, and not used for any purpose." 
The inlerence is that the said premises were, at the commencement of 
this suit, occupied by some one, and it is not alleged that the plaintiff 
is that person. If possession in plaintiff was necessary in order to enable 
it to maintain this action, this should affirmatively appear in the bill. 
The above allégation was probably made with the view of showing that 
the statute of limitation had not run against this action. In the case of 
Orton V- Smith, 18 How. 263-265, the suprême court says: 

"Those only who hâve a clear, légal, and équitable title to land, connected 
with possession, hâve any right to claim the interférence of a court of equity 
to give them peace, or dissipate a cloud on the title." 

To the same effect are Hipp v. Babon, 19 How. 271; Ellis v. Davis, 109 
U. S. 485, 3 Sup. Ct. Rep. 327; Killian v. Ebbinghaus, 110 U. S. 568, 4 
Sup. Ct. Rep. 232; Fussell v. Gregg, 113 U. S. 550, 5 Sup. Ct. Rep. 
631; U. S. V. Witson, 118 U. S. 86, 6 Sup. Ct. Rep. 991. The gênerai 
rule is that those who bave a légal title and are out of possession cannot 
maintain an action to remove a cloud upon their title. Possession must 
first be obtained in an action atlaw. Pom. Eq. Jur. §§ 1398, 1399, and 
note 4. If the statute law of the state gave the right to maintain an ac- 
tion where the plaintiff owns a légal title and is not in possession, the 
same right might be enforced in a fédéral court. Where a new equity 
is given by a state statute, that equity may be enforced in a court of the 
United States. There is, however, no statute in Montana which gives 
this right when the plaintiff is not in possession. The only statute upon 
this suVjject is as folio ws; 

"An action may be brought by any person in poissesslon by himself or his 
tenant of real property against any person who claims an estate or interest 
therein adverse to him for the purpose of determining such adverse claim, 
estate, or interest." Comp. St. p. 160, § 366. 

This is the same statute as exists in California upon this subject, and 
was copied from the statutes of that state by the législative authority in 
the territory of Montana. It had reoeived an interprétation in that state 
before its adoption in Montana, and since that date. The courts of Cali- 
fornia hâve held that under this statute it must affirmatively appear that 
the plaintiff is in the actual possession of the premises from the title to 
which be seeks to remove a cloud. Curtis v. Suiter, 15 Cal. 260; Rico 
V. Spence, 21 Cal. 504; Lyle v. RoUiiis, 25 Cal. 437; Ferris v. Irving, 28 
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Gai. 645. Other cases might be referred to. Plaintiff hascited, assup- 
porting a contrary view, the case of Railroad Go. y. Wiggs, 43 Fed. Rep. 
333. The learned and distinguished jurist who rendered that opinion 
does not state therein whether he holds to the view that plaintifi' has a 
légal or an équitable title to the lands specified in plaintitï''s bill. He 
does say that the remedy of plaintiff in that case was not as adéquate 
and complète at law as in equity, and he cites in support of this view 
Van. Wyck v. Knevah, 106 U. S. 370, 1 Sup. Ct. Rep. 336, and Pixley 
V. Iluggins, 15 Cal. 128. In the tirst of thèse the suprême court says, 
(see opinion, page 365, 106 U. S., and page 387, 1 Sup. Ct. Rep:) 
"The légal title under the grant goes to the state, but the équitable right 
vests in the company." It is évident that in this case the court was 
considering a cloud upon an équitable, not a légal, title. There are 
raany cases which support the view that where the plaintiff has only an 
équitable title he has the right to maintain an action to remove a cloud 
upon the same, although not in possession, on the ground that he has no 
adéquate remedy at law. In the last case it does notappear whether the 
plaintiff claimed under an équitable or a légal title. I do not think this 
case can be considered in opposition to numerous cases in the California 
suprême court that hold that in such cases, if plaintiff has a légal title 
iu the premises, he must hâve possession. It should be remarked that 
at the time the opinion in the case of Railroad Co. v. Wiggs, supra, was 
rendered, the statu te law in California had been so changed as to permit 
an action to remove a cloud upon a title to be maintained by one having 
a légal title, though not in possession; and this may interpret that dé- 
cision. People v. Center, 66 Cal. 551, 555, 556, 5 Pac. Rep. 263, and 
6 Pac. Rep. 481. There is a class of cases which seem to clash with 
the gênerai rule that in cases to remove a cloud upon a title plaintiff 
must show possession of the premises claimed. Thèse are cases where 
a party has purchased real estate at a sheriff's sale, and obtuined a 
sheriff's deed therefor, and the judgment debtor has sold the same to a 
third party, with the view of defrauding his creditors. A bill is sup- 
portée! in thèse cases upon the ground that it partakes of the nature of a 
creditors' bill. Snndsy. Hildreth, 14 Johns. 493; Hager v. Shindler, 29 
Cal. 48; Lick v. Ray, 43 Cal. 83. There is another class of cases which 
at times appear to be confounded with thèse for determining the adverse 
title to lands. Thèse are bills of complaint which bave for their object 
the canceling and annuUing of some deed or other instrument which af- 
fects the tifle to land which was obtained by fraud. In thèse cases the 
question of title to the land is not involved. Such is the class of cases 
relerred to in Story, Eq. Jur. § 694; U. S. v. Minor, 114 U. S. 233, 5 
Sup. Ct. Rep. 836. The bill of complaint shows that this case is one to 
détermine the adverse title of défendants, and not an action to cancelthe 
patent to the premises named, issued to the défendant Catherine B. 
Cannon. If it could be considered an action to cancel the patent to 
said défendant for fraud, I should hâve doubts of the ability of the 
plaintiff to maintain this action. The fraud, if any, was perpetrated 
upon the United States; and the United States and said défendants are 
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the parties to iLe convej'ance. Plaintiff had received its title, if any, to 
the premises long prior to the issuing of this patent. In the case of 
Field V. Seahury, 19 How. 323, the suprême court says: 

"In England a bill in equity lies to set Hside letters patent obtained from 
tlie king by fraiid, {Attorney General v. Vernon, 1 Vern. 277, 370. 2.Rep. Ch. 
353;) and it would in the United States; but it is a question exclusively be- 
tween the sovereigiity mailing the giant and the grantee." 

In this, it might be said, the fraud complained of, as well as the con- 
tract embraced in the patent, is a question exclusively between theUnited 
States and the défendant. See, also, Whitev. Burnley, 20 How. 235; 
and, also, Jackson v. Lawton, 10 Johtis. 24; Hughes v. U. S., 4 Wall. 
232; Siker v. Ladd, 7 Wal'. 219; Rubber Co. v. Goodyear, 9 Wall. 788; 
Moury v. Whitney, 14 Wall. 434. It seems to be contended by plaintiff 
that the allégations of fraud in the bill would give the court jurisdiction to 
détermine ail the questions involved in this case. The contention seems 
to be that, where a suit has been brought to cancel an instrument obtained 
by fraud, a court of equity will take jurisdiction of ail matters connected 
with the subject-matter concerning which the fraud wasperpetrated, and 
settle the whole controversy between the parties claiming an interest in the 
same. But the fraud which would give a court of equity jurisdiction mnst 
bé a fraud of which theplaintitî'has arightto complain, and not every fraud 
the défendant niay bave perpetrated concerning the subject-matter in con- 
troversy. In the case of Vaace v. Burbank, 101 U. S. 519, the suprême 
court said that the fraud which could be complained of in that case must 
be such as was practiced upon the unsuccessful party, and prevented 
him from fully exhibiting his case to the department; and that the un- 
successful party had nothing to do with the fraud practiced upon the 
United States. In that case the plaintiff sought to make the défendant 
a trustée of the title he had received from the government. If the l'raud 
in this case is a niatter exclusively between the United States and the 
said défendant, it is not one the plaintiff can bring an action for, or one 
to annul the contract made with said défendant by the United States. 
Fraud in a conveyance does not render the same void as to every one. 
The person deceived b3'' the fraud has a right to rescind the contract in- 
duced by it, or affirm it, and sue for damages for the fraud perpetrated. 
I do not think plaintiff has a right to step into the place of the United 
States, and saj': "For the fraud perpetrated upon the United States I 
will rescind this conveyance made to said défendant." The reason as- 
signed for asking to hâve the patent set aside is that it prevents the plain- 
tiff from receiving a patent to said premises from the United States. 
This may be an excuse ibr not issuing the patent to plaintiff', but not a 
légal one, if it is entitled to a patent to the premises. What would be 
the effect of annulling the patent to Mrs. Cannon? The decree would 
afi'ect only the parties to this action, and, as far as the United States, 
which is not a party herein, and said défendant are concerned, the pat- 
ent would still exist, (Mowry v. Whitney, 14 Wall. 434,) and plaintiff, I 
apprehend, would not hâve removed the obstacle in its way to a patent 
to said premises. Certainly there would be no compulsion on the part 
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of the commissioner of the gênerai land-ofEce to issue such a patent any 
ïnore after such a decree than before it. If plaintiff can bring a suit to 
set aside this conveyance for fraud perpetrat«d on the United States, 
then it can niaintain an action to set aside every patent made by the 
"United States to any portion of an odd section within its grant, before as 
well as after the date of the same, unless prevented by the statute of lim- 
itations or the terms of its grant. As before stated, however, I cannot 
view this case in any other light than an action to détermine the adverse 
title to a tract of land. That is the object of this suit. 

The plaintiff bas called the attention of the court to décisions in sev- 
eral of the states where it is held that actual possession is not necessary 
in order to maintain this action. In Illinois there is some statute which 
provides that this action can be maintained when the plaintiff is in pos- 
session of the premises, or they are unoccupied. Hurdin v. Joii£s, 86 
111. 315. Where statutes similar to this hâve been enacted the United 
States courts hâve recognized the right to the relief awarded, and bave 
enforced it. U. S. v. Wilson, 118 U. S. 89, 6 Sup. Ct. Rep. 991 ; Holland 
V, Challm, 110 U. S. 15, 3 Sup. Ct. Rep. 495; Reynolds v. Bcmk, 112 
U. S. 405, 5 Sup. Ct. Rep. 213; Cluxptnan v. Brewer, 114 U. S. 158, 5 
Sup. Ct. Rep. 799. It is évident, without such statutes the gênerai rule 
must prevail. Plaintiff, with considérable apparent confidence, cites the 
case of Gage v. Kaufnmn, 133 U. S. 471, 10 Sup. Ct. Rep. 406, as hold- 
ing a difi'erent view than that expressed above. The allégation in that 
bill was, "seized in fee-simple." The term "seised" is équivalent to the 
term"possessed." "Seisin"means "possession." "Liveryofseisin" meant 
"delivering possession." The allégation was équivalent to saying that 
plaintiff was in possession, and held a title in fee. 1 Daniell, Ch. 
Pr. (5th Ed.) 363. It is urged, however, that where there is an éq- 
uitable ground for relief possessed by a party he can seek a court of eq- 
uity, and that, when a court of equity has taken jurisdiction of the mat- 
ter, it will proceed to détermine the whole case. This is the gênerai 
rule. In this case it is urged that the court may take jurisdiction in 
order to prevent a multiplicity of suits. The bill does, perhaps, show 
several parties; but, as the légal title, if any, is in plaintiff, it might 
bring one suit against ail thèse parties. The fact that they may claim 
difi'erent portions of the same quarter sections of land in dispute makes 
no différence. They can ail be joined as défendants in one action of law 
to recover the possession of the premises. That a bill in equity would 
not lie in an action of this nature for the reason it would prevent a mul- 
tiplicity of suits was determined in the case of City and County of San 
Francisco v. Beideonan, 17 Cal. 461. Where a bill fails to show an}'- 
ground for équitable relief the defect is one of jurisdiction, and this court 
cannot proceed to détermine the merits of the controversy. Oelrichs v. 
Spain. 15 Wall. 227, 228; Liichfidd v. Ballou, 114 U. S. 190, 5 Sup. 
Ct. Rep. 820. Many other cases might be cited to the same effect. 

The other points presented in the demurrer herein will therefore not 
be considered. The demurrer is sustained upon the ground that plain- 
tiff's bill shows no ground for any équitable relief. 
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Northern Pac. R. Co. v. Amacker et al. 
{Cireidt Court, D. Montana. April 13, 1891.) 

Railb )AD Gbakts — Illégal Patent— Equitable Relief— Remedy at Law. 

A railroad Company claiming land under a législative graut, and having a légal 
title, if any, cannot, when out of possession, maintain a bill against parties claiming 
under a subséquent patent to détermine title, on the ground that tlie exercise of 
équitable jurisdiction will prevent a multiplicity of actions, as in an action in the 
nature of ejectment plaintiff can join any number of parties défendant without re- 
gard to the extent or character of their possessions. 

In Equity. On demurrer to bill of complaint. 

F. M. Dudley and Cullen, Sanders & Shellon, for complainant. 

Bach & Buck, for défendants. 

Knowles, J. Plaintiff sets forth in its bill of complaint the grant to 
it of the alternate sections of land odd in number on the line of the defi- 
nite route of its railroad constructed by it by virtue of an act of con- 
gress dated July 2, 1864; and facts sufiicient also to show that ail lands 
granted by said act within 40 miles on each side of the definite line of its 
road where it passes through Montana had vested in it, and that the 
land in controversy and described in the bill vvas upon an odd section 
within the limits of said grant. Plaintifi' also sets forth certain facts 
which it is claimed show that said land is not within any of the excep- 
tions in said grant, and also facts showing or tending to show that the 
patent issued to the said Maria Amacker was obtained from the United 
States upon false suggestions, and that the same is a cloud upon plain- 
tiff's title. The prayer of the bill is: 

"And your orator prays that your honors may decree that the said défendants, 
and each of them, hâve no estate or interest whatsoever in or to said lands 
or premises, and that the title of your orator is good and valid, and that the 
said défendants, and each of them, beforever enjoined and restrainedfrom as- 
serting any claim whatsoever in and to said land and prernises adverse to your 
orator, and for such other and f urther relief as the equity of the case may re- 
quire, and to your honors may seeiu meet. " 

The défendants interpose to plaintifif's bill a gênerai demurrer as fol- 
lows: 

"That it appeareth by plaintifï's own showing by said bill that it is not en- 
titled to the relief prayed by the said bill against the défendants." 

We are hère confronted with the proposition as to whether the bill 
does state facts sufficient to show that it has a right to appeal to the eq- 
uity jurisdiction of this court. There is no allégation in the bill that 
plaintiff is in possession of the premises described therein. It is alleged 
that two of the défendants are in possession of certain lots which hâve 
been laid out on a portion of the same, and that the remainder of said 
premises is vacant, unimproved land. This is an analogous case to that of 
Railroad Co. v. Camion, 46 Fed. Rep. 224, decided this term. The only 
différence appears to be that in that case one of the defenda»ts procured a 
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patent to the premises in dispute, as it is alle^ed, upon the false repré- 
sentation that the premises named in the patent was minerai land ex- 
cepted from the grant above named to plaintiff. In this ease plaintiff 
sets forth certain facts which it is claimed show that the premises named 
in the bill were never excepted from plaintiff's said grànt, and that, as 
the patent to the défendant Maria Amacker, under whom ail the other 
défendants claim, was issued subséquent to plaintiff's grant, said patent 
was void. It was held by this court in the case of Railroad Co. v. C'an- 
non, stijora, that the title which the Northern Pacific Railroad Company 
received to the land granted to it within the limits of its grant was a légal 
title, and not an équitable one. It was also determined in that case 
that, having a légal title, plaintiff could not maintain an action in equity 
to hâve this court adjudge concerning the adverse claims to its land, or 
to remove a cloud upon its title to the same, without showing that it was 
in possession of the land concerning which it sought such relief; that, 
while in some of the states there were statutory provisions which allowed 
the bringing of such an action where the land was vacant and unoccu- 
pied, no such provision of law existed in Montana; and that without 
such a statute such an action could not be maintained. It was not de- 
nicd but thére might be équitable grounds for exercising chancery juris- 
diction where the plaintiff had a légal title, and was not in possession of 
the land in dispute; that the équitable ground claimed to exist in that 
case was that the exercise of the équitable jurisdiction might prevent a 
multiplicity of suits. The court held, however, that the bill did not 
show that there was any multiplicity of suits to be prevented in that 
case. The court is confronted in this case with the same claim, that the 
exercise of the equity powers of the court will prevent in the controversy 
about the land in dispute a multiplicity of suits. In this case the allé- 
gations are more full upon this point than in the former. The bill makes 
11 parties défendant, alleging that each elaims some interest in or to the 
premises or to some part thereof, and then thisallegation follows: 

"And your orator further shows upon its information and belief that there 
are more than one hundred and fifty persons claiming some right, title, or in- 
terest in and to lots and blocks in said McLean Park addition, under said pat- 
ent so issiied to said Maria Amacker, as aforesaid, through mesne eonvey- 
ancesand instruments in writingfrora said Maria Amacker and John Amacker 
^nd their grantets; that tlie greater number of said instruments hâve not 
been recorded in the otRce of the recorder of Lewis and Clarke coimty, Mon- 
tana, and your orator bas no information, and cannot show to your honors, 
the names and résidences of said persons, and such persons cannot, without 
inconvenience and oppressive delays, be ail brought before your honors in 
this action." 

And again: 

"And your orator further shows that by reason of the great number of said 
défendants it will be necessary to bring a multiplicity of suits in order to 
maintain the riglits of your orator in and to said premises, unless yonr honors 
should permit and allow the parties défendant herein to défend for their in- 
terests of thèse claimants of portions of said premises who are not expressly 
named as défendants, as well as for their own rights." 
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It is évident plaintiff holds to the view that, should it proceed at law, 
it would be obliged to institute a separate suit against each claimant in 
said premises. But this is not the case. The plaintiff would net be re- 
quired to bring more than one action at law to détermine the right of 
possession of said premises against ail parties claiming the same, or any 
part thereof, who are in possession of any part of the same, or who, 
having deeds thereto, hâve exercised acts of ownership over it. Such 
bas been the recognized practice in the courts of Montana; and in the 
state of California, from which Montana borrowed its Code of Civil 
Procédure, such bas been the practice for years. In the case of Ritchie v. 
Borland, 6 Cal. 33, the court held that plaintiff in an action in the nat- 
ure of ejectment " could join any nuraber of parties défendant without 
regard to the extent or character of their possessions, subject only to 
their right to answer separately or demand separate verdicts." It was 
held also in this case that, where the défense is the same in any action 
of this nature, the court could compel ail to proceed in one trial. In 
the case of City of San Francisco v. Beideman, 17 Cal. 461, the suprême 
court of California says: 

"Nor can the bill be rnaintained upon the ground of a prévention of multi- 
plicity of suits. A single action ot ejectment would détermine the whole 
title. Ail the tenants can, under ourpractice, be sued together, and the right 
of the plaintiff fully vindicated in a single suit." 

It will be observed that in this case the jurisdiction of the court as a 
court of equity was invoked on the ground that the suit would prevent 
a inultiplicity of suits; and the court held that there was no necessity 
for a multiplicity of suits, although there were several défendants claim- 
ing and possessing the premises. In the case of Nevitt v. Gillespie, 26 
Amer. Dec. 696, the court says: 

"Courts of equity will also interpose to prevent a multiplicity of suits 
where the subject-matter of the contest is held by one individual in opposi- 
tion to a number of persons who eontrovert lus right, and who hold separate 
and distinct interests depending upon a common source." 

The gênerai language hère used would seem to cover the case at bar; 
but a little further on in the opinion we fiind the following: 

"The plaintiff, by its interposition, [that is, a court of chancery,] is re- 
lieved from the necessity of bringing a number of suits at law against différ- 
ent individuals to quiet the same common right, where each suit would estab- 
lish only the particular right in question between the plaintiff and défendant. 
in that suit." 

Hère we find the rule first specified based upon the idea that there 
would bave to be a number of suits instituted to détermine ail the- 
rights of plaintiff. Where this would not be the case there is no ground 
for équitable jurisdiction; and I do not think a case of any weight can 
be found which would sustain the jurisdiction of a court of equity in a 
case where the parties in a single action at law might be numérous. 
In a proper case at law, as well as in equity, a portion of the parties in 
interest may défend or prosecute an action for the others in interest. 
The practice established by the statutes and courts of Montana, in such 
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eases as the one at bar, bas been àdopted by a statute of the United Statets 
for the fédéral courts in this state. This view is sustained where the 
state practice was adopted by rule of court previous to the United States 
statute above referred to. Beard v. Federy, 3 Wall. 478. Nor does this 
practice in any way curtail the equity jurisdiction of the courts. It 
was not so intended. It oonfers no equit}^ jurisdiction upon a law court. 
The object in adopting such a practice was to simplify légal proceedings. 
The common-law action of ejectment did not détermine the title to land; 
and hence, after one or two trials of this nature at law, concerning a 
tract of land, a court of equity, with a view of preventing a multiplicity 
of suits, raight interpose, and settle the issue once for ail. Now the 
action under the Code practice in the nature of an action of ejectment 
does, where the question of title is invoked, détermines and settles it 
between the parties to the action, and there is no necessity for a court 
of equity to interfère. The perfectiug of légal proceedings has often 
done away with the necessity of a resort to équitable remédies. It maj' 
be doubted whether the case at bar should be classed as one which 
would give a court of equity jurisdiction with a view of preventing a 
multiplicity of suits, even should the plaintiff hâve to bring an action 
against each oneclaiming title to the land in controversy. The suprême 
court of California, in the cases oi Ritchie v. Dm'land, 6 Cal., of opinion 
page 40, and in lûimvles v. Inches, 12 Cal. 213, did not think it would; 
but that point I am not called upon to décide. If the land is unoccu- 
pied I see no reason why the plaintiff cannot take possession of the same, 
and then bring the appropriate action to détermine the title to the same. 
The great hardship which would be devolved upon plaintiff if it should 
be compelled to take possession of its lands before bringing such an ac- 
tion as this was alluded to by counsel for plaintiff. This hardship was 
based upon the extended landed possessions of plaintiff. I know of no 
rule of law which would allow plaintiff, on account of its extended 
landed possessions, to invoke any rule of practice in this matter différ- 
ent fi'om a person of limited domain. Perhaps the rule in a court of 
equity, which dénies its right to détermine an adverse title to or remove 
a cloud upon land where the land is vacant and unoccupied, should be 
changed in Montana, as it has in many states, by statute law. Until this 
is done I do not see how I can disregard the well-established rules of eq- 
uity jurisdiction upon this point. 

There is another point worthy of considération in considering the 
question of multiplicity of suits. The action usually called "ejectment" 
lies on behalf of a plaintiff against a défendant who withholds from him 
the possession of real estate to which he is entitled. The bill in this 
case shows upon its face that only two of the défendants named, and 
none of the one hundred and fifty who it is alleged claim some interest 
in the premises described in the bill, are withholding from plaintiff any 
portion of said premises. The only actions at law which the plaintiff 
has concerning thèse premises, then, are two, — hardly enough to be called 
such a multiplicity of suits as to demand the intervention of a court of 
equity. For the reasons stated above I do not think the bill shows any 
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equity. Where a bill fails to state facts sufRcient to présent a case 
•within the équitable jurisdiction of the court the United States courts 
hâve held that a court of equity is without authority to détermine any- 
thing further in the case than its own jurisdiction, The demurrer in 
this case is sustained. 
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(Circuit Cmirt, Montana. AprU 13, 1891.) 

Kailroad Grants— Invalid Patent— Equitable Relief. 

A railroad company wbich bas. If anythiug, a légal title to lands by reason of a 
législative grant, cannot maintain a bill in equity against parties claiming under a 
subseqent patent to bave them decreed trustées of plaintif!: and to convey the land 
to plaintifE, as, if plaintiff's title is good, then défendants bave noue, and such de- 
cree would not supply the place of the patent to which plaintiff is entitled. 

In Equity. On demurrer to bill of complaint. 

F. M. Dudley and Cidlen, Sanders & Shelton, for complainant. 

M. BuUard and Toole & Wallace, for défendants. 

Knowles, J. Plaintiff in this action sets forth in its bill of complaint 
a grant to it by virtue of an act of congress dated July 2, 1864, of the 
alternate sections, odd in number, to a distance of 40 miles on each side 
of the line of its railroad as definitely located in Montana; that the land 
described in its bill is a portion of an odd section within the limits of 
said 40 miles, and agricultural in character; that défendants, subséquent 
to the date of said grant, to-wit, on the 17th day of August, 1879, pro- 
cured a patent to said premises named in the bill, upon the false repré- 
sentation that the same was minerai land. The relief plaintiff asks is as 
follows: 

"Wherefore it prays the équitable intervention of tiiis hionorable court that 
the said défendants be decreed in and about the ownership and possession of 
the title to said premises to be the trustées of this plaintiff, and that they be 
decreed within sorne time to be fixed by the court to convey tlie same to the 
said plaintiff, or, in default of said défendants uiaking such conveyance, that 
the court appointa coramissioner for them and in their name to malie, exécute, 
and deliver to the plaintiff a deed conveying tlie right, title, interest, and es- 
tate of said défendants to the said plaintiff; that the inchoate clnim of dower 
of the said Catherine B. Cannon be annulled; and that the plaintifE hâve such 
other and further relief as in equity it isentitled to receive, and also judgment 
for its costs." 

To this bill défendants interposed their demurrer, one of the grounds 
of which is: "Said amended complaint seeks équitable relief without 
showing any équitable grounds." This raises the question as to whether 
the bill does présent any equity. The object of the bill is one now quite 
familiar to the courts. It seeks to obtain a decree declaring the défend- 
ants their trustées as to the title to the land described in the bill, upon 
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the ground that they obtained the sàme wrongfully from the United 
States, when piaintiËf was entitled to the same. There is no equity 
stated in the bill which can be considered under the gênerai prayer 
therein. The bill, as fràmed, brings to the considération of the court 
whether sufficient facts are stated to show that plaintiff is entitled to the 
spécial relief it asks. This court held in the case of Railroad Co. v. Camion 
andother parties, not named in this bill, (46 Fed. Rep. 224,) concerniiig 
another tract of land, that whatever title the Northern Pacific Railroad 
Company received to the land in the pdd sections within its grant was 
a légal title, and not an équitable one. The issue is now presented as t& 
whether, the plaintiff having already a légal title, if any, in the prem- 
ises in controversy, it can hâve a decree declaring the défendants to hold 
any title it may hâve acquired by virtue of a patent to said premises in 
controversy, in trust for it. Plaintiff's légal title, if it has any, was prior 
to défendants'. In fact, if it received such a title, défendants hâve none. 
Their patent is void. A patent for premises previously granted is of no- 
validity, and Conveys no rights. Reichart v. Felps, 6 Wall. 160; Stod- 
dard v. Ghambers, 2 How. 284; Bissell v. Penrose, 8 How. 317. And it 
may be said gerierally that when a proprietor of land conveys the same 
to one party, a deed to another party of the same land, who has knowl- 
edge of the préviens conveyance, is void. The défendants were bound 
to take notice of the grant to the plaintiff. In the case of Dalton v. Ilam- 
ilton, 50 Cal. 422, the suprême court of California held, if the complaint 
in an action to compel the défendant to make a conveyance of real estate 
allèges facts which show that the plaintiff has the légal title already, 
upon which he may recover in ejectment, the complaint contains no 
equity. This seems to be the case at bar. Plaintiff has a légal title, if 
any, as it appears from the allégations in the bill, which is prior to that 
of défendants, and would avail it in an action of ejectment. If the court 
should decree défendants to convey to plaintiff their title to the premises- 
in controversy, would it sùpply the place of the patent which plaintiff is 
entitled to from the United States? The functions of a patent to land 
conveyed by législative act is thus stated in the case oî Railroad Co. v. 
Price Co., 133 U. S. 510, 10 Sup. Ct. Rep. 341: 

"The subséquent issue of the patent by the United States was not essential 
to the right of the company to those pareels. although in many respects they 
. would hâve been of great service to It. They would hâve served to identify 
the land as coterminous with the road completed. They would hâve been évi- 
dence that the grantee had complied with the conditions of the grant, and ta 
that extent that the grant was relieved of possibility of forfeiture for breach 
of them. They would hâve obviated the necessity of any other évidence of 
the grantee's right to the lands, and they would hâve been évidence that the 
lands were subject to the disposai of the railroad company with the consent of 
the government. They would hâve been in thèse respects deeds of further as- 
sutauce of the paténtee's title, and therefore a source of quiet and peace to it 
in its possessions. " 

This was the same language used in' Denny v. Dodson, 13 Sawy. 68, 
32 Fed. Rep. 899, where the very grant, under considération was inter- 
pretéd, and in which case it was held that plaintiff had a légal title ta 
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thelands embraced within its grant. Now, the land-officers of tlie United 
States did not consider in issuing a patent to défendants that the plain- 
iï& had complied with the conditions of its grant. They did not con- 
sider the title of the Northern Pacific Railroad Company, and the patent 
issued to them wduld be no évidence of a confirmation of that grant; 
and, if the patent to défendants did not détermine thèse questions, a con- 
veyance from défendants to them would not. Whether or not the plain- 
titî complied with the conditions of its grant cannot be determined in 
this action. Where a grant is a public grant of the nature of the one to 
plaintiff, it can be forfeited only by the government making the grant by 
judicial or législative proceedings. Dennyv. Dodsm, supra; Schulenherg v . 
Harriman, 21 Wall. 62; Raûway Co. v. McGee, 115 U. S. 473, 6 Sup. Ct. 
Rep. 123. It is évident, therefore, if the court should decree that de- 
fendants should convey to plaintiff their title, if any, to said premises, 
this conveyance would not place plaintiff in any better condition than 
now, if it has the légal title to the premises. It would not give the plain- 
tif? a conveyance which would hâve the effect a patent to said lands 
would. For thèse reasons I do not think the bill shows suflficient equity 
to entitle plaintiff to the spécial relief asked, and upon the one ground 
above set forth specified in the demurrer the same is sustained. 



Northern Pac. R. Co. v. Sandees et al. 
(Circuit Court, D. Montana. April 16, 1891.) 

1. Land Grant— Nokthern Paoifio Railroab— Construction. ; 

The provision of the Northern Pacific Railroad Company's grant oî public lands, 
that " the président of the United States shall cause the lands to be surveyed for 
{orty miles on both sides of the entire Une of said road af ter the gênerai route shall 
be flxed, and as f ast as may be required by the construction of said railroad, and 
the odd sections of land hereby granted shall not be liable to sale or entry or pré- 
emption before or after they are surveyed, except by said Company, as provided in 
this act, " will not be construed as withdrawing the lands within the limita indi- 
cated from sale or entry until the line of the road was deflnitely flxed by flling a 
map thereof with the commissloner of the gênerai land-ofiice, as required by the 
statute. 

8, Same— Pendins Claims Thereto. 

The grant to the Northern Pacific Railroad Company of certain specified lands 
along the line thereof whenever "the United States hâve fuU title, not reserved, 
sold, granted, orotberwiseappropriated, and free from pre-emption or other claims 
or rights at the time the Une of said road is défi nitely flxed and a plat thereof filed 
in the office of the commissloner of the gênerai land-ofitice, " will not be held to in- 
clude lands which had been entered as mining claims, and the applications for pat- 
ents to which were pending when the plat of the road was filed, although the lands 
were subsequently declared to be agrioultural, and the entries held invalid. 

At Law. On demurrer to answer. 

F. M. DiiAley, ÎOT ■plaintW. 

AdMnson & Miller and W. F. Sanders, for défendants. 

Knowles, J. The complaint in this case sets forth a cause of action 
in the nature of ejectment to recover the possession of section 21, in 
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township 10 north, range 3 west, in Lewis and Clarke county, Mont. In 
it ènough is set forth to show that plaintiff received from the United 
States a grant of 20 alternate sections of land per mile on each side of its 
road in Montana as definitely fixed. This land was to be siich asat the 
time plaintifï's road should be definitely fixed and a plat thereof filed in 
the office of the commissioner of the gênerai land-office the United States 
had full title to, and which was not reserved, sold, granted, or otherwise 
appropriated, and was free from pre-emption or other claims or rights. 
It is set forth that the land is non-minerai, and an alternate section within 
the limits of said grant agricultural in character, and was on the 6th day 
of July, 1882, public land to which the United States had full title, not 
reserved, sold, granted, or otherwise appropriated, and free from pré- 
emption or other claims or rights. The answer admits that the land is 
non-minerai; that défendants hâve entered upon said premises, and are 
now withholding the possession thereof from plaintiff; and then dénies 
the allégations of the complaint that the said land was public land to 
which the United States had full title and was free from pre-emption or 
other claims or rights not reserved, sold, granted, or otherwise appro- 
priated at the time the route of plaintiff's road was definitely fixed and 
a plat thereof filed in the office of the commissioner of the gênerai land- 
office by setting up affirmatively (1) that on the 2d day of August, 1880, 
Théodore H. Kleinschmidt, Edward W. Knight, and six others located 
under the mining laws of the United States and the laws of the territory 
of Montana, as eight distinct mining claims, the north-east quarter of 
said section 21; (2) that on the 12th day of August, 1880, George P. 
Reeves, Helen H. Reeves, and six others located under the mining lawa 
of the United States and the laws of the territory of Montana, as eight 
distinct mining claims, the north-west quarter of said section 21; (3) 
that on the 19th day of February, 1881, Théodore H. Kleinschmidt, 
Henry M. Parchen, and six others located under the mining laws of the 
United States and the laws of the territory of Montana, as eight separate 
mining claims, the south-west quarter of said section 21; (4) that on the 
13th day of March, 1880, Cornélius Hedges, Thomas A. H. Hay, and six 
others located according to the minerai laws of the United States and the 
laws of the territory of Montana, as eight separate mining claims, the 
south-east quarter of said section 21; that each of the locators above 
named were citizens of the United States; that afterwards the above- 
named parties made application to patent said lands as minerai in the 
United States land-office at Helena, Mont., and for this purpose filed ail 
the necessary affidavits and notices and proofs required in such cases; 
that afterwards plaintitf in this case protested against the issuing of pat- 
ents to said parties on the ground that the same was non-minerai in 
character, and not subject to be patented as minerai land; that on ac- 
count of this protest a contest was inaugurated in said land-office as to 
the right of said parties to a patent for said premises; that said contest 
existed and was pending on the 6th day bf July, 1882, when the line 
of plaintiff's road was definitely fixed opposite to said land, and a plat 
thereof filed in the office of the commissioner of the gênerai land-office. 
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Tp this answer plaintifF filed its demurrer, setting forth that the answer 
does not state facts sufficient to constitute a défense to the cause of ac- 
tion set up in the coin plaint. This brings up for considération the ques- 
tion whether or not a mining location made according to law upon an 
odd section of land within the limits of the Northern Pacific Railroad 
Company's grant, and an application made by the locators thereof to 
patent such claim in the United States land-office as minerai land, and 
claiming the same to be such, and filing ail the necessary proofs of loca- 
tion, minerai character, and work accompanying such application as is 
required by law and the rules of the land department, and which is 
pending, and a contest in regard to the right of said parties to patent the 
same is existing in the United States land-ofïice at the time the railroad 
of said Company was definitely fixed, is sufficient to take such land out 
of such grant, although admitted now to hâve been non-minerai in 
character, and hence not subject to be located or patented as minerai 
land. That portion of the act making the land grant to the Northern 
Pacific Eailroad Company, which bears upon this point, is as follows: 

"There be and is hereby grantetl to the Korthern Pacific Railroad Company, 
its successors and assigns, for the purpose of aiding in the construction of 
said railroad and telegraph fines to the Pacific coast, and to secure the safe 
and speedy transportation of the mails, troops, munitions of war, and public 
stores over the loute of said line of said railw.iy, every alternate section of 
public land not minerai, designated by odd numbers, to the amount of twenty 
alternate sections per mile on each side of said railroad line as said company 
may adopt through the teiritories of the United States, and ten alternate sec- 
tions of land per mile on each side of said railroad whenever it passes through 
any state, and whenever on the line t?hereo( the United States bave full tltle, 
not reserved, sold, granted, or otherwise appropriated, and free from pré- 
emption or other claims or rights at the time the line of said road is deflnitely 
flxed and a plat thereof filed in the office of the commissioner of the gênerai 
land-ofllce." 

It is urged by défendants that it sufficiently appears from their answer 
that at the time plaintiflf's road was definitely fixed a claim had attached 
to this land which excepted it from plaintiff's grant. Plaintiff urges 
(1) that at the time of the location of this land as mining claims no 
claims could attach to this land, because the same was at that time with- 
drawn from settlement or sale by virtue of section 6 of the act above re- 
ferred to, as within 40 miles of the gênerai route of its road as located 
in 1872; (2) that, considering there was this claim, it was not a valid 
claim, as it is admitted it was for minerai purposes upon agricultural 
land. Several cases were cited by plaintiff in support of its first prop- 
osition, which I do not feel called upon to review, because I bave found 
no railroad grants to other railroad companies which correspond in ail 
particulars with that of plaintiff upon that point. The section of the 
act of congress in which is found plaintiff's grant, which it is claimed 
withdraws this land entirely from market after the gênerai route of plain- 
tiff's road was located, is as follows: 

"The président of the United States shall cause the lands to be surveyed 
for forty miles in width on both sides of the ehtire line of said road after the 
vAÔF.noA — 16 
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gênerai route shall be flxed, and as fast as may be required by the construc- 
tion of said railroad; and the odd sections of land hereby grahléa sliall net 
be liable to sale or entry Or pre-emptîon before or after they are survéyed, ex- 
cept by said Company, as provided in tliis act." 

The provisions corresponding to this in the act granting to the Union 
Pacific Railroad Company their land is found in section 7 of that act, 
and is as follows: 

"That witbin two years after the passage of this act said company shall 
designate the gênerai route of said road as neai- as may be, and sliiill flle a 
map of the sarae in the department of the interior, whereupon the secretary 
of the interior sliall cause the land witbin fifteen miles of said designated 
route to be witlidrawn from pre-emption, private entry, and sale; and when 
any portion of said route shall be linally located the secretary of the interior 
shall cause the said lands hereinbefoie granted to be survéyed, and set off 
as fast as may be necessary for the purposes hereiu named." See 12 St. U. 
(S. 493. 

This act was so amended as to make "fifteen" in this section read 
"twenty." 13 Id. 358. It will be seen by an examination of this sec- 
tion as amended that ail lands, whether odd or even numbered sections, 
for 20 miles on each side of the gênerai route of said company 's road, 
are withdrawn from pre-emption, private entry, and sale at the time of 
the fixing of the gênerai route of that company's railroad, without any 
référence as to whether they are granted lands or not. The Central Pa- 
cific Railroad Company's grant is the same as the Union Pacific Rail- 
road Company's, and subject to the same limitations. There is no doubt 
about the provisions of the Union Pacific Railroad and Central Pacific 
Railroad act requiring ail lands, whether granted or not, to be with- 
drawn at the tinie the gênerai route of the road is fixed within the lim- 
its of its grant. The act making the land grant to the Atlantic & Pa- 
cific Railroad Company, which is the same as the grant to the Southern 
Pacific Railroad Company, is also materially différent from that of the 
act making plaintifî's grant. The section in the act making the grant 
is the third, and is as follows; 

"That there be and is hereby granted to the Atlantic & Pacific Bailroad 
Company, its successors and assigns, for the purpose of aiding in the con- 
struction of said railroad and telegraph Une to the Pacific coast, and to secure 
the safe and speedy transportation of the mails, troops, munitions of war, 
and public stores over the route of said line of railway and its branches, 
every alternate section of public land not minerai, designated by odd num- 
bers, to the amount of twenty alternate sections per mile on each side of said 
railroad line as said company may adopt through the terrltories of the United 
States, and ten alternate sections of land per mile on each side of said rail- 
road whenever it passes through any state, and whenever on the line thereof 
the United States hâve full title, not reserved, sold, granted, or otherwise ap- 
propriated, and free from pre-enaption or other claims or rights, at the time 
the line of said road is designated b}' a plat thereof filed in Uio office of the 
coihmissioner of the gênerai )and-offlce. " 14 St. U. S. 294. 

It will be seen by a comparison of this grant with that of plaintifî's 
that in the former the grant takes effect when the line of the road is des- 
ignated by the filing of the plat thereof in the office named j in the lat- 
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ter, only when the line is definitely fixed, and a plat thereof filed in the 
proper office. I do not see but that in the former a plat designating the 
gênerai route of that road, filed in the proper office, would cause the 
grant to become fixed, while in the latter the definite route has to be 
fixed. The provision in the Atlantic & Pacific Railroad Company's 
grant, which is similar to that of the sixth section in plaintiff's grant, 
and withdraws lands along the route of that road from sale, is as fol- 
io vvs : 

"That the président of the United States shall cause the lands to be sur- 
veyed for forty miles in width on both sides of the entire line of said road 
after the gênerai route shall be fixed, and as fast as may be required by the 
construction of said railroad, and the odd sections of land hereby granted 
shall not be liable to sale or entry or pre-emption before or after they are sur- 
veyed, except by said company, as provided by this act." 

If I understand the case of Eaitway Go. v. OrtoUy 32 Fed. Rep. 458, 
the position is that the filing a plat designating even the gênerai route of 
that company's road fixed the grant, and the law withdrawing the lands 
granted took effect. The décisions upon the construction of that grant, 
then, upon this point, — and certainly those that pertain to the Union and 
Central Pacific Railroad Companies, — do not apply in this case. They 
are not even analogous upon this point. Plaintiff, however, calls the 
attention of the court with a considérable confidence, to the cases of Buttz 
V. Railroad Co., 119 U. Si 65, 7 Sup. Ct. Rep. 100, and Denny v. Dod- 
son, 13 Sawy. 68, 32 Ped. Rep. 899, upon this point. It cannot be de- 
nied that there is language in both cases which supports plaintiff''s view; 
but in the first case, at least, the language used was not necessary to the 
décision of the question at issue. In the first case it appears from the 
statement of facts that one Peronto, under whom, I suppose, plaintiff 
Buttz claimed, settled upon the land in dispute on the 5th day of Octo- 
ber, 187 1 , while the land was situate in the Indian country . The United 
States statutes prohibits any settlement upon land in the Indian coun- 
try. Peronto was, then, a trespasser there. On either June 19, 1873, 
or June 22, 1874, the Indian title was éxtinguished by treaty with the 
United States, and Peronto was found upon the land at that time. But 
on the 26th day of Ma}', 1873, some 25 days before, in any event, the 
Indian title was éxtinguished, the Northern Pacific Railroad Company 
filed with the commissioner of the gênerai land-office a plat of the route 
of their road as definitely fixed across the country upon such a line as 
would include the land Peronto had settled upon within its grant. The 
court held that, notwithstanding this Indian title of occupancy, the grant 
to plaintiff took effect upon the filing of this plat. As the said Peronto 
or Buttz had no settlement which could be at ail recognized in law, up 
to this time the grant of the railroad company was prier to any rights 
that either could claim. There could be no doubt but when that grant 
gained précision by the definite fixing of the route of plaintiff's road the 
land in controversy in that case was withdrawn from sale or homestead 
rights, or any other rights that could attach to the same subséquent to 
that definite fixing of the line of plaintiff's road — First, because it had 



244 FEDERAL EEPOETEE, Vol. 46. 

already been sold to plaintifF; and, seco'âd, hecavise at that time, by vir- 
tue of the provisions of section 6,, it was excluded from sale orpre-emp- 
tion or homestead settlement because the permanent route of the road 
had been fixed. It appears, however, that the gênerai route of the road 
of plaintif!' was fixed and a plat thereof filed on the 21st daj' of Febru- 
arj^, ,1872, some four months after Peronto's settlement. The court pro- 
ceeds to say that this act withdrew the land from the market. It had 
not reached that condition when it was in the market at that time. The 
statute preventing settlement upon it as within the Indian eountry pre- 
vented it. When it had, the definite route of the road had been fixed, 
and there was no function for the provisions of section 6 to perform be- 
fore that time, eonsidering that it is liable to the interprétation given it 
by the court. As to the interprétation of section 6 the very eminent 
jurist who delivered the opinion said: 

"When the gênerai route is thus fixed in good failli, and information there- 
of given to the land department by filing a map thereof with the secretary of 
the interior, the law withdraws from sale or pre-emption the odd sections to 
the extent of forty miles on each side. " 

It wiU be seen hère that he makes the withdrawal of the land from 
sale, etc. , to dépend upon the filing of the map of the gênerai route with 
the secretary of the interior. The law does not authorize the filing of 
any such map in plaintifPs grant. It does not say the withdrawal shall 
take efîect upon the filing of any such map. In the act making the 
grant to the Union and Central Pacific Railway Companies there is a 
provision for filing such a map, and the withdrawal of ali the land 
from market within the limits of the grant to thèse companies. The 
gênerai language of the opinion would also indicate that it was the opin- 
ion of the court that section 6 of plaintiff's grant would withdraw ail odd 
sections of land from the market, whether minerai or not, or whether 
homestead or pre-emption claims had attached to the same or not prior 
to the designating this gênerai route. That certainly was not contem- 
plated. It would appear that the eminent jurist in writing that opin- 
ion had in mind more the.bearing of the provisions of the act making 
grants to the Union Pacific and Central Pacific Railway Companies, with 
which he was undoubtedly veryfamiliar, than the act making plaintiff's 
grant, for he makes no différence hardly in the provisions of thèse two 
acts, except as to the extent of the grant, while upon this point, as I 
hâve shown, they are very dissimilar. I think this is a proper case in 
which to"apply the rule expressed by Chief Justice Marshall as to tlie 
authority of a décision in the case of Cohens v. Virginia, G Wheat. 399. 
In that case, speaking for the suprême court, he said: 

"It is a maxim not to be disregarded that gênerai expressions in every opin- 
ion are to be taken in connection with the case in which thèse opinions are 
used. If they go beyond the case they may be respected, but ought not to 
control the jiidgment m a subséquent suit when the very point is preseuted 
for discussion. " 

See, also, Barney v. Railroad Co., 117 U. S. 228-231, 6 Sup. Ct. Rep. 
654. I do not believe there was any deniand for aconstruction of sec- 
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tion 6 in plaintiff's grant in the case of Buttzv. Railroad Co., in'connec- 
tion with the filing of a map of tlie gênerai route of its road, and hence 
the construction made is net binding in this case. In the case of Denny 
V. Dodson, supra, the plaintifF brought an action of ejectment, and in 
setting up his cause of action stated facts sufficient to show the grant of 
the land in dispute to the Northern Pacific Raih-oad Company, under 
whom he claimed; and then undertook toset forth facts to show that 
the land named in that case did not come within any of the limitations 
specified in plaintifPs grant, such as that the same was land to which the 
United States had full title not reserved, sold, granted, or otherwise ap- 
propriated, and free frora pre-emption or other claims or rights at the 
time the line of the road was definitely fixed and a plat thereof filed in 
the office of the commissioner of the gênerai land-oflice. While it may 
be doubted whether the plaintiff was required to allège and prove thèse 
facts, they being facts the principal purpose of which would be to néga- 
tive any défense that might be presented to plaintifï''s cause of action in 
that case, nevertheless, if required to be alleged, they should hâve been 
alleged directly, and not facts which bj' inference would show that this 
was true. It is an established maxim that material issuable facts as 
they exist should be alleged, and not facts from which such facts may 
be inferred. Pom. Rem. & Rem. Rights, §§517, 532; Stringer v. Davis, 
30 Cal. 318. But instead of averring the facts which showed that the 
land was not within any exception to plaintiff's grant directl}', plaintiff 
allèges that at the time of the establishment of the gênerai route on the 
13th day of August, 1870, the land was public land not minerai, and 
not reserved, sold, granted, or occupied by homestead or other settlers, 
or otherwise disposed of or located upon, and was free from pre-emp- 
tion or other claims or rights. It seerns to hâve been considered, if the 
lands were withdrawn from the market at that time, and this land was 
not then within any of the exceptions in plaintiff's grant, no such daim 
which could create such an exception could arise alter that time; hence 
this was équivalent to an allégation that no claims creating such an ex- 
ception could hâve existed atthe time the line of the road was definitely 
fixed, and a plat thereof filed in the office of the commissioner of the 
gênerai land-office. I submit that this resuit is reached only by an in- 
ference, or arises from an argument on {he facts alleged; and this is not 
good pleadiug. But the eminent jurist thought this was équivalent to 
the other; and stated that, after the date of the establishment of the gên- 
erai route, it precluded any town-site, pre-emption, or entry on such 
land, and said: "The law thus withdraws the land granted from sale 
and entry or pre-emption from the time the gênerai route is fixed." ïo 
me this décision upon this point is unsatisfactory, and this court is not 
precluded by it. In looking at section 6 I find no authority for the as- 
sertion that any lands were to be withdrawn from market on the sides of 
the gênerai route of the road of plaintiff when established. The section 
does not say so. It says the lands granted shall not be liable to sale or 
entry or pre-emption before or after they are surveyed, except by said 
company. The establishing of the gênerai route of the road could not 
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detemiidê what were the lands granted. Thèse were determined by the 
fixed route of the road. The section does not say they shall be with- 
drawn at the timé of the fixing of the gênerai route of the road. If it 
should be so interpreted, then we hâve lands withdrawn from market 
which are not identified, and which may be many miles outside of the 
40-mile limit on each side of the gênerai route of the road, for the fixed 
route of the road may be a long distance from the gênerai route thereof. 
Such facts hâve occarred in connection with plaintitFs road in Montana. 
The gênerai route of plaintiff's road as located in 1872 extended down 
the Gallatin river up the Jefferson and Big Hole rivers, to a point south 
of the Deer Lodge pàss in the Eocky mountains; thence through that 
pass and down the Deer Lodge river to its présent route at Garrison. 
At points in this gênerai route upon a north and south line it was near 
100 miles south of the fixed route of plaintift''s road near Helena, Mont. 
There are several places in Montana where the fixed route and the gên- 
erai route of plaintiff's road materially differ. By the terms of plaintiff''s 
grant in section 3 lands in odd sections vvithin 40 miles north of the 
fixed route of plaintiâ''s road near said city of Helena, are within it; 
they are part of the lands granted to the plaintifi^, and it has asserted 
title to the same. Many of them ^eve not within the 40-mile limit on 
each side of said gênerai route. Yet, if the construction contended for 
of said section 6 is correct, thèse lands were withdrawn from market in 
1872. Lands which hâve been sold bythe United States upon odd sec- 
tions were withdrawn becàuse they were upon odd sections granted. It 
is admitted, and there can be no contention on the point in the light of 
judicial décisions but that the law withdrew the lands granted from the 
market, and they were not withdrawn by any order of the secretary of 
the interior. By his order lands near 150 miles south of the fixed line 
of plaintifl"s road were sought to be withdrawn from market, although, 
it cannot nowbe contended they were within the limits of plaintiff's 
grant, or granted to it by any construction of the law. It cannot, I 
think, be contended that part of the lands on the line of plaintiiï's road 
which were granted to it were withdrawn from market by the provisions 
of section 6, and part not. In my judgment, if one section granted was 
withdrawn when thé gênerai route of the road was fixed, then ail such 
lands were withdrawn. I think there is enough dispute about the con- 
struction of section 6 to drive us to the established rules for construing 
législative grants in considering the same. Rights were given plaintifF 
in this section. In construing législative grants they are to be construed 
against the grantee and in favor of the grantor. 3 Washb. Real Prop. 
(4th iSd.) 190. "The rule of construction in ail such cases is now fully 
established to be this: That any ambiguity in terms of the contract 
must operate against the adventurers and in favor of the public, and the 
plaintiff can claim nothing that is not clearly given in the act." Proprie- 
tors v. Wkeeley, 2 Barn & Adol. 793. This rule is fully approved by the 
Suprême court in the case of Ofiarles River Bridge v. TVarren Bridge, 11 Pet. 
420. In the case of Railroad Co. v. Litchjield, 23 How. 66, the suprême 
court said; 
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"Ail gratits of this description are construed agalnst the grantee; oSToth- 
ing passes but what is conveyed in clear and explicit language; apd, as tlie 
rights hère claimed are derived entirely from thé act of congress, tl)€ dona- 
tion stands on the sàme footing as a grant by the public toaprivate Companyj 
tlie terms of which miist be plainly expressed in the statute, and, if not tlius 
expressed, they cannot be implied." 

To the same effect are the cases of Rice v. Railroad Co:, 1 Black, 360- 
Railroad Co. v. U. S., 92 U. S. 733. The reason of this rule is thus 
expressed in Gildart v. Gladstone, 11 East, 675: 

"ïhe reason of this rule is obvions. Parties seeking grants for private 
purposes usually dra\* the bills making them. If they do not make the lan- 
guage explicit and clear to pass everything that is intended to be passed, it is 
their own fault; while, on the ollier iiand, such a construction lias atendency 
to prevent parties from inserling ainbiguous language for the purpose of tak- 
ing by ingénions interprétation and insinuation that wliich cannot beobtaiued 
by plain and express terms." 

This language was quoted and approved by the suprême court in the 
case oî Railroad Co. v. TÂtchfield, siupra. If it is said this is a law, and 
we must be governed by the intention of the law-making power, the an- 
SH'er is that in construing such a law the intention should be formed 
from the terms used and the suhiject-matter under considération, and it 
should be recognized that it niakes a grant of land. In the case of Rail- 
road Co. V. U. S., supra, the suprême court, in speaking of a land grant 
made in 1863 (the year beforethe plaintifî's grant) to the state of Kan- 
sas, said: 

"Formerly lands which would probably be affected by a grant were, as soon 
as it was made, if not in advance of it, witlidrawn from market. But expé- 
rience praved that this practice retarded seltlementof the countrj', andat the 
date of this act the rule was not to withdraw them until the road should be 
actually located. In this way the ordinary working of Ihe land systein was 
not disturbed. Private entries, pre-emption, and homestead settlements, and 
réservations for spécial uses, continued within the supposed liraits of the 
grant tlie same as if it had not been made; but they ceased when the routes of 
the roads were detinitely flxed." 

We learn from this the state of mind congress was in upon this sub- 
ject. The great body of the country on the proposed route of plaintiff's 
road at the tirae of the grant was Indian country, to which the Indian 
title of occupancy was not extinguished. But very few of the lands 
along this route had been surveyed. Yet most of the country was ac- 
cessible. It could hardly hâve been contemplated that it would be 18 
years after the grant was made before the fixed route of that road would 
be established in Montana. It was' very uncertain from the nature of 
the country what would be the fixed route of that road. The détermina- 
tion of this fixed route would give précision to the grant made plaintiff, 
and furnish a data for determining what lands had been granted. Can 
it be supposed that congress intended, 10 years before the fixed route 
of plaintiff's road was established, to withdraw the lands granted to plain- 
tiff' from market, and leave it to subséquent explorations and surveys to 
détermine what would be the lands granted? Upon such lands, during 
the tinie of thèse explorations and surveys, homes might be established 
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and citiës built. But it is said they were notified what thèse lands 
were by the establishing of the gênerai route. As I hâve stated before, 
there are lands confessedly witbin plaintifif's grant which were net within 
the 40-mile8 lirait on the line of the gênerai route of plaintiff''s road an 
established in 1872, and there are lands within it which were not granted 
to plaintifî. There might hâve been much more land of that character 
if some of the routes said to bave been examined by that oompany had 
been finally adopted. As to what were the lands granted plaintiff, and 
when the grant attached to spécifie lands, we hâve a guide in the case 
of Railway Co. v. Dunmeyer, 113 U. S. 629, 5 Sup. Ct. Rep. 566, which 
interpreted the third section in the Union Pacific Railroad Company's 
grant, which is almost identical with the same section in plaintiff 's grant. 
See 12 St. U. S. 492. In that case, speaking through the distinguished 
Justice Miller, the court said: 

"The land granted by congress was from its very character and surround- 
ings uncertain in many respects until the thing was done which should re- 
move that uucertainty and give précision to the grant. Wherever the road 
might go the grant was limiled originally to flve sections, and by the arnend- 
ment of 1864 to ten sections, on each side of it witliin the liinits of twenty 
miles. Thèse were to be odd-nuinbered sections, so that tlie even-nurnbered 
did not pass by the grant; and thèse odd-numbered were to be thosenot sold, 
reserved, disposed of by the United States, and to which a pre-emption or 
homestead right had not attached at the time the line of said road isdeflniteh' 
flxed. When the line was flxed, — which we hâve already said was by the act 
of filing this map of definite loration in the gênerai land-offlce, — then tlie cri- 
terion was established by which the lands to which the road had a right were 
to be determined. Topographically this determined which were the ten odd 
sections on each side of that line where the surveys had been made. This fil- 
ing the map of definite location furnished alsothe meansof determining what 
lands had previously to that moment been sold, reserved, or otherwise dis- 
posed of by the United States, and to which a pre-emption or homestead claini 
had attached, for by examining the plat of this land in the office of the regis- 
ter and receiver or in the gênerai land-offlce it could readily hâve been seen iE 
any of the odd sections within ten miles of the line had been sold or disposed 
of or reserved or a homestead or pre-emption claim had attached to any of 
them. In regard to ail such sections they were not granted. The express 
and unequivocal language of the statute is that the odd sections not in this 
condition are granted. The grant is limited by its clear meaning to the other 
odd sections, and not thèse." 

We hâve hère a clear assertion that what lands are granted are only 
determined when the line of the road is definitely fixed. In quite a 
nuniber of décisions by the suprême court it is said of such grants as 
the one under considération they are in the nature of floats. When the 
route of the road is fixed which the law defines shall fix the grant then 
it takes précision, and attaches to certain spécifie lands. Schulenberg v. 
Harriman, 21 Wall. 60; Railroad Co. v. U. S., 92 U. S. 741; Railroad 
Co. V. Price Co., 133 U. 8. 509, 10 Sup. Ct. Rep. 341. Can it be that 
congress intended to say in the act granting lands to plaintiff that, al- 
though it will not be know^n until plaintif! désignâtes a fixed line for 
its road and files its map thereof in the office of the commissioner of the 
gênerai land-ofhce, what spécifie lands are granted to it, yet thèse lands 
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granted, as in this case, are to be withdrawn from market 10 years or 
more before it is known what they are and where situate? This con- 
struction would make the intention of congress unreasonaHe, vvhich 
should never be maintained until there is no escape. A reasonable in- 
tent should always be presumed. The construction urged would make 
the statute about as unreasonable as one which doomed a man to capital 
punighinent 10 years before he was born. Taking into considération 
ail thèse facts, and I do not think section 6 should be so construed as 
to withdraw any land from market until the line of plaintiff's road 
should be definitely fixed opposite the same, and a plat thereof filed 
with the commissioner of the gênerai land-office, when the situation of 
such lands would be known. 

But let it be admitted that the land granted was withdrawn from 
market at the time of the filing of the plat of the gênerai route of plain- 
tiff's road. Then the question arises what are the lands granted? The 
act does not say "every odd section within forty miles of such gênerai 
route," but "public lands not sold, reserved, or otherwise appropriated, 
and free from pre-emptiou or other claims or rights, at the time the route 
is definitely fixed, and a plat thereof filed in the office of the commis- 
sioner of the gênerai land-office." This brings us back to the same point 
as the construction contended for. The land granted must at this time 
be free from a claim, or it is not land granted. Hence I hold that the 
premises in dispute were subject to be entered upon and a claim inau- 
gurated at any time before the definite line of plaintifl's road was fixed 
and the plat thereof filed in the proper office. 

The next question is as to whether the claim made upon thèse lands 
would avail if not a valid claim. The premises being agricultural, no 
valid claim of them for mining purposes could be made. The language 
for considération hère in the act making the grant to plaintiff is: "Shall 
be free from pre-emption or other claims or rights." What, in effect, 
the court is asked to do in construing this clause is to insert before 
"claims" the word "valid," so the clause would read "free from pre- 
emption or other valid claims or rights." Can the court do this? In 
the case of Newhall v. Sanger, 92 U. S. 761, the suprême court was called 
upon to construe a statute of the United States in which the words 
" lands claimed under any foreign grant or title " occurred. The position 
taken in that case was that the word "lawfully" should be placed before 
"claimed." But the court said there is no authority to import a word 
into a statute in order to change its meaning. In the case of JRailroad 
Co. V. U. S., supra, the suprême court quoted with approval this lan- 
guage of Patteesok, J., in Rex v. Burrell, 12 Adol. & E. 465: 

"I see the necessity of not importing into statutps words which are not 
foiind there. Such a mode of interprétation onJv gives occasion to endiess 
difflculty. " 

And then said: 

"Courts hâve always treated the subject in the same way when asked to 
supply words in order to give a statute a particular meaning which it would 
not bear without them." 
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The Word "valid" or "lawful," placed before "claims," wôuld givethe 
Btatute a différent nieaning irom what it has without them. If they 
would not, plaintiff would not ask to hâve one or thé other placed there. 
Hère again the rule applies as to the construction of législative grants. 
Nothing passes by such but what is coîiveyed in the act making the 
grant in clear and unambiguous terms. Such a grant must be construed 
most strongly against the grantee. Nothing is supplied by implication. 
There is another niatter in this connection worthy of much considéra- 
tion. If only lands which are free from valid or lawful claims at the 
date pîaintitï fixed the definite line of its road are to be excluded from 
the grant, then the question is left open for considération between plain- 
tiff and any person who niay hâve had a claim upon any odd section of 
land within its grant, the assertion of claim to which ocourred since the 
act making the grant; for it can hardly be maintained that plaintiff 
would be bound by any détermination as to the validity or lawlulness 
of a claim made by the land department which is junior to the grant to 
it. When the route of plaintiff's road was definitely fixed its grant to 
the lands reeeived by it would relate back to the date of the act making 
the grant, and take effect as of that date. This, in substance, is the 
language of many décisions in construing similar grants. Under thèse 
conditions plaintiff could inquire into every claim which had its incep- 
tion subject to the date of its grant, whethor patented or not, and hâve 
it determined as to whether it was valid or not. The point as to whether 
a homestead claim had attached to a parcel of land within the limits of 
the grant to the Kansas & Pacific Rail way Company was considered by 
the suprême court in a case wiiere that company was plaintiff and Dun- 
meyer was défendant, which was, cited supra. In that case the court 
said : 

"It is not conceiviible that congress intended to place tliese pnrties as con- 
testants for the land, with tlie ritrht in each to require proof from the otlier 
of complète performance of its obligation. Least of ail is it to be supposed 
thaï it was intended to raise np in antagonism to ail actual settlers on the 
soil when it had invited to its occupation this great corporation with an in- 
tent to defeat their claims, and to corne between them and the government 
as to the peiformance ot their obligations." 

I do not see why this language is not as applicable to a party assert- 
ing a right to a raining claim as to one iiéserting a right to a homestead 
claim; and, if so, I might say it is inconceivable that congress intended 
to give to plaintiff the right to test the validity of every mining claim 
which existed withur 40 miles of the line of its road at the time the same 
was definitely fixed. Under such circumstances, public policy would 
dictate that the terms of limitation in plaintiti''s grant should not be so 
moiiitied as to permit such a condition of afïairs. I think the facts pre- 
senteil show that the assertion of title by the parties who located the 
ground in dispute as minerai land should be dignified with' the appel- 
lation of a "claim." I would not say that every assertion of title to 
land would be entitled to the term "claim." Perhaps acts sufHcieiit 
should accompany the assertion of title to entitle the claimant to a stand- 
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îng in a court of jqstice to contest the right to possession of the prem- 
ises; but I am not called upon in this case to détermine more than that 
facts sufficient appear to show that the parties who had located this land 
in dispute a,s miserai had a claim thereon at the time the route of plain- 
tiÊF's road was definitely fixed. The fact that it was determined subsé- 
quent to the fixing of such route that this claim was invalid would not 
restore the premises to plaintiff's grant. It was excluded therefrom. 
This was fully considered in the case of Railway Go. v. Dunmeyer, supra. 
For thèse reasons the demurrer to the ansvver is overruled. 



Cahalan V. McTague. 

{Circuit Court, D. Montana. April 30, 1891.) 

1. Public Lands— Railroad Gbants. 

The fact that publie land is in the possession of a settler, who is living on It, 
without complying with either the pre-emption or the Jiomestead law at the time 
the land is included in a grant to a railroad company, does not keep it fi-om being 
public land not reserved, sold; granted, or otherwise appropi'iated. 

:8. SAME — PRE-EMi>TI0N. 

Right of pre-emption cannot be acquired by forcibly intruding upon land in the 
possession of one who bas settled upon, improved, and inclosed it. Faiiawing 
Atherton v. Fowler, 96 U. S. 513. 

At Law. On demurrer to answer. 
Cullen, Sanders & Shelton, for plaintiff. 
Word & Smith, for défendant. 

Knowles, J. The plaintiff sets forth in his complaint facts sufRcient 
to show that the Northern Pacific Railroad Company received from the 
United SUtes a grant to the S. W. i of the S. W. i, the S. W. i of the 
N. W. i, and the N. i of the S. W. i of section 11 in township 13 N., 
of range 12 W. of the principal meridian for Montana, situate in Deer 
Lodge county, territory (now state) of Montana; that plaintiif purchased 
said premises from said railroad company, and was in the aetual posses- 
sion of said premises, when, on the 21st day of March, 1889, défendant 
entered upon the same, and took possession thereof, without plaintiff's 
consent, and now withholds possession thereof from plaintiff. Défend- 
ant sets forth in his answer to said complaint that in the month of Sep- 
tember, 1871, one Louis B. Barthelotte, with his family, settled upon the 
premises in dispute, and occupied and improved the same as a home, 
and with his family continued to réside and live upon said land, and to 
£ultivate the same, and on the 13th day of June, 1878, made application 
at the United States land-office at Helena, Mont. , to enter the said land 
under the laws of the United States; that said application was allowed 
by the United States land-office; that said Barthelotte and his grantees 
remained upon, occupied, used, and enjoyed said land as a home, and 
were in the use, occupation, and enjoyment, and possession of said land 
on the 6th day of July, 1882, at which time the Northern Pacific Rail- 
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road Cottpany filed its map and location of its liile of îts road, as defi- 
nitely fixed, in the ofBce of the commissioner of the gênerai land-ofBce, 
and ou said date the land was in the absolute possession and under the 
control of the said Louis B. Barthelotte and his grantees, occupied as 
a home. But it is further alleged that on the 29th day of July, 1880, 
the said Barthelotte sold his right, title, and interest in and to the im- 
provements on said land to Pat Cahalan, a citizen of the United States, 
and the said Cahalan th en and there went into the possession of said land 
and held it until the 21st day of March, 1889, when défendant entered into 
possession of the same, and filed his declaratory statement, and madehis 
pre-emption entry, upon said land, and that he is using, occupying, and 
holding possession thereof. It is also alleged that the Northern Pacific 
Railroad Company filed a map of its gênerai route, in the proper office, 
in the month of February, 1872, and it would appear that said land was 
surveyed in 1872, The plaintiff demurred to this answer, on the ground 
that it did not state facts sufficient to constitute a défense to plaintiff's 
cause of action as set forth in his complaint. This présents to the court 
for considération the question as to whether the premises in dispute un- 
der the allégations in the answer were public lands not reserved, sold, 
granted, or otherwise appropriated, and free from pre-emption or other 
claims or rights at the time the line of the said Northern Pacific Railroad 
Company's railroad was definitely fixed and a plat thereof filed in the 
office of the commissioner of the gênerai land-office, which act, it ap- 
pears, was performed on the 6th day of July, 1882. 

The answer is somewhat confusing in its allégations. In one part of 
the same it is set forth that the said Barthelotte and his grantees were 
in possession of said premises on the 6th day of July, 1882, when the 
line of said railroad was definitely fixed, and the map thereof filed in 
the proper office; and in another part of the same it sets forth that on 
the 29th day of July, 1880, said Barthelotte had sold his improveraents 
to plaintiff, who then went into possession of said premises, and the 
whole thereof. In the first part of the answer the allégations would 
bear the construction that Barthelotte and his grantees were in the joint 
occupation of said premises on July 6, 1882; and in the latter part it 
fuUy appears that only Cahalan was in the sole possession of them at 
that time, and that in 1880 Barthelotte had relinquished ail claim to 
pre-empt said land. This présents a very différent phase to this con- 
test. I think défendant must be held to the latter allégations; that in 
this particular the allégations of the answer must be construed most 
strongly against him. No libéral construction of them could place de- 
fendant in any différent light. I must consider that Cahalan wasiu the 
sole possession of said land on July 6, 1882, and Barthelotte had relin- 
quished ail claim to purchase the premises from the United States. It 
does not appear that Cahalan, after he went into possession of said prem- 
ises, sought to pre-empt, or make a homestead entry on the same. He 
was simply occupying the premises at the date of the definite fixing of 
the line of said company's road, and can be considered nothing but a 
squatter thereon, vrith no definite purposes in regard thereto at that 
time. Subsequently he purchased of said company its right to said 
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land. The occupation of said land, alone, by Cahalan would not be a 
pre-emption claim or a homestead claim, and it is not suggested what 
other claim or right it would be. A person who enters upon the land 
of the United States without any purpose of obtaining title from the 
United States in accordance with fédéral laws has no lawful right to be 
there. In fact, as against the United States he is a trespasser. And 
this purpose of obtaining title from the United States should be mani- 
fested by some acts, or a reasonable excuse for not proceeding under the 
statutes of the gênerai government should be presented. As this land 
was surveyed, and had been for 10 years, there appears to hâve been no 
reason why Cahalan did not initiate some proceedings to obtain title to it. 
It was decided by this court at this term, in the case oî Raûroad Co. v. 
Sanders, 46 Fed. Rep. 239, that the filing of the plat of the gênerai route 
of the Northern Pacific Railroad had no bearing upon the question of 
the grant of land to that company, and that we must look to the condi- 
tion of the land within the limits of that grant at the time the line of 
its railroad was definitely fixed in determining what was granted to it. 
The settlement of Barthelotte upon the land at the time of the establish- 
ing of the gênerai route of thatroad commands no considération. Look- 
ing at the land in dispute when the line of that road was definitely fixed, 
I cannot see that it appears that said land was otherwise than publie 
land not sold, reserved, or otherwise appropriated, and free from pré- 
emption or other claims or rights. It was then subject to the grant of 
said railroad company. Plaintiff is the successor of said company, and 
has ail the right of said company to said land, which would appear to be 
a title in fee, and was so held to be by this court, at this term, in the 
case of Railroad Co. v. Cannon, 46 Fed. Rep. 237. It appears in plaintifF's 
complaint that défendant, without plaintiff's consent, entered upon said 
premises, and took possession thereof. In one part of the anpwer it is 
stated that Cahalan, on the 29th day of July, 1880, went into posses- 
sion of said premises, and used, occupied, enjoyed, and possessed the 
same, and the whole thereof, up to the 21st day of March, 1889; and 
in the closing part of said answer there is a déniai that plaintitf or the 
Northern Pacific Railroad Company were either in the possession of said 
premises, or any part thereof, at any time. Thèse are inconsistent aver- 
ments; and hère again T think the pleading must be construed most 
strongly against the défendant, and the former of thèse allégations must 
be taken as true for the purposes of the demurrer. It is hardly proper, 
in a sworn answer, as this is, to make such inconsistent allégations. 
Considering, then, that plaintiff was in possession of the premises, and 
the défendant without his consent went into the possession of the same, 
and ousted plaintiff therefrom, and we hâve a case within the rnle ex- 
pressed in Atherton v. Fouier, 96 U. S. 513. In that case the court held 
that no pre-emption right could be initiated by a settlement and im- 
provement on a tract of public land where the claimant forcibly intruded 
upon the possession of one who had already settledupon, improved, and 
inclosed that tract. For the reasons above assigued the demurrer to the 
answer of défendant is hereby sustained. 
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Northern Pac. R. Co. v. Meadows. 

(Circuit Court, D. Montana. April 13, 1S91.) 

Railkoad Grants— Pbe-kmption Clatm — Abanbokment. ■ 

In an action in the nature of ejectment by a railroad company claiming nnder a 
législative grant on conditions subsequently fulflUed, a cotnplaint, otherwise set- 
: ting forth a good cause of action, la not rendered demurrable by the allégations that 
on a certain day, 14 yeàvs belore tlie fulflUment of said conditions, one &. filed a, 
deolaratory statement, wherein he alleged settlement on and made pre-emption 
claim to the lands in controversy, but that said G. did not then or at any time 
make .settlement on said lands, and that until subséquent to the time plaintiffi 
claiméd to hâve fulflUed Its conditions no other entry or flling was made on the 
land, as, if thèse faots showed that a pre-emption claim had existed, it should be 
considered to hâve been abandoned. 

At Law. Opinion on demurrer to complaint, 

F. M. Dudley, Cullen, Sanders & Skelton, for plaintifif. 

Adkinson & Miller, for défendant. 

Knowles, J. This is au action in the nature of ejectment, brought 
by plaintifif to recover the possession of the S. E. i of the S. W. i of 
section 17, township 10 N. , range 3 W. of the principal meridian for 
Montana, situate in Lewis and Clarke county, said state. Plaintiff 
sets forth in its complaint facts suâicient to show that it received froin 
the United States a grant of every alternate section of land within 40 
miles of the definite Une of its railroad on each side thereof ; said sections 
to be odd in number, not minerai, to which the United States had full 
titk, not reserved, sold, granted, or otherwise appropriated, and free 
from pre-emption or other claims or rights, at the time the line of said 
road should be definitely fixed, and a plat thereof filed in the oflice of 
the commissioner of the gênerai land-offiee. It also shows that the land 
in controversy is a portion of an odd section within the liniits of said 
grant, not minerai in character, and that the same was public land, to 
which the United States had i'ull title, not reserved, sold, granted, or 
otherwise appropriated, and free from préemption or other claims or 
rights, at the time the line of plaintitf's road was definitely fixed, and a 
plat thereof filed in the proper office; that the date when said line was 
definitely fixed and the plat thereof filed was on the 6th day of July, 
1882. Plaintiff further sets forth that on the 27th day of November, 
1868, one Jérôme S. Glick filed in the United States district land-ofïice 
for the district of Helena a declaratory statement under the provisions 
of the laws of the United States granting pre-emption rights to settlers 
upon the public domain, wherein ho alleged settlement as of said No- 
vember 27, 1868, upon, and made pre-emption claim to, the W. î of 
the S. E. i, the S. W. i of the N. E. i, and the S. E. i of the S. W. 
i, of said section 17. But plaintiff allèges upon information and belief 
that said Glick did not on said day or at any time make settlement upon 
said land, or any portion thereof, and did not at any time inhabit or 
improve the same, or erect adwelliug thereon; and that until subséquent 
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to said July 6, 1882, no other entry or filing was made upon said ]and 
in the United States land-office, but the same remained free and dear 
upon the records of said land-office, except for the claims of said plain- 
tiff aforesaid. To this eomplaint the défendant filed a gênerai demurrer, 
to the effect that the eomplaint does not state facts sutïicient to consti- 
tute a cause of action. Much that is set forth in this eomplaint, it ap- 
pears to nie, was not required by good pleading. The allégations of the 
filing of a elaim to pre-empt said premises in dispute by Glick, and then 
the facts which it is claimed show that the claim of said Glick vvasvoid, 
appear more as if plaintiff had attempted to set up the supposed défense 
of défendant, and then facts which show that there is no validity in this 
défense. What, undoubtedly, plaintiff had in view in thèse allégations 
was the showing that the land in dispute was not excepted from plain- 
tiff 's grant. There was no objection made to this mode of pleading, but, 
on the contrary, in the argument of the demurrer it seemed to be ad- 
mitted that this was a proper mode of presenting the issues involved, 
and the very statements which appeared to me to be unnecessary to a 
statement of plaintifF's cause of action were seized upon as material allé- 
gations, which showed that plaintiff had no standing in court. I shall, 
then, consider the case as presented. In thecase oi Railroad Co. v. Camion, 
46 Fed. Rep. 237 , (decided by this court at this term,) it was held that the 
titlethe plaintiff had to the lands granted it by congress wasa légal title. In 
the case of Railroad Co. v. Sanders, 46 Fed. Rep. 239, (decided also by this 
court at this term,) it was held that plaintiff received title to such lands as 
were public lands, to which the United States had full title, notreserved, 
sold, granted, or other wise appropriated, and free from pre-emption or 
other claims or rights, at the time the line of plaintiff s railroad was defi- 
nitely fixed, and a plat thereof tiled in the office of the commissioner of 
the gênerai land-ofiice. The question presented in this case is as to 
whether the facts show that such a pre-emption claim had attached to 
the land in dispute as to bring it within the exceptions in plaintiff's 
grant. It should appear that such a claim existed at the time the per- 
manent route was fixed. If any such claim had existed at any time I 
think at that time it should be considered as abandoned. A person who 
only files a claim to pre-empt land from the United States, and who for 
10 years thereafter fails to make any settlement upon the same, or any 
improvements therebn, ought to be considered as having relinquished any 
claim he had ever made upon such propert}'. I may say further I do 
not think the fact of making a filing alone of an application to pre-empt 
land, unaccompahied by any other acts, ought to be considered a pré- 
emption claim at ail, as that term is understood in law. As I do not 
think plaintiff bas stated sufficient facts to négative the good cause of ac- 
tion he has undoubtedly stated in other parts of his eomplaint, the de- 
murrer will be overruled. It is therefore ordered that the demurrer of 
défendant be, aiid the same is hereby, overruled. 
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Areowsmith V. Gleason et al. 
(Circuit Court, N. D. Ohio, W. D. May 1, 1891.) 

1. Guardian and Wakd— Probate Sale. 

Upon a bill in equity to set aside a sale by a guardiau of a ward's lands utider or- 
der of court, on the ground of fraud and collusion between the guardian and tha 
purchaser, the fédéral court, as a court of equity, cannot sit in review to pass upon 
errors and irregularities in the proceedings of the probate court, but wiU confine it- 
self to the issues as to whether the guardian acted fraudulently, and for his own 
benefit, and whether there was any collusion between him and the purchaser. 

8. Same—Vacating— Evidence of IPbaud. 

Where a guardian, acting at the instance of his ward and of his ward's mother, 
who had a dower interest in the estate, procured an order of the probate court for 
the sale of real estate at its appraised value, made a sale, which was necessary to 
pay the ward's debt for board and lodging, and three years later, there being no 
f urther necessity theref or, and no new appraisement, made a f urther sale, and other 
sales of the balance later on, wten there were still funds of the ward in his hands 
from the former sales and from other sources, such facts alone, in the absence of 
évidence of collusion with the purchaser, or of facts sufficient to put him on inquiry, 
or of any knowledge on his part of the condition of the ward's estate, will be i"n- 
suiHcient to justify a court of equity in setting aside such sale, espeoially if it also 
appears that the priée realized was the fair value of the land. 

In Equity. 

Henry Newbegin, Benj. B. Kingsbury, and Doyle, Scott de Lewis, for com- 
plainants. 

HarriM <fc Cameron and William C. Cochran, for défendants. 

RiCKS, J. On the 27th day of October, 1884, the complainant filed 
his bill in equity in this court against Edward H. Gleason and the ad- 
ministratrix, widow, and heirs at law of Frederick Harmening, deceased, 
seeking to hâve this court déclare invalid certain deeds made by Ed- 
ward H. Gleason, as guardian, to John F. Harmening, and asking au 
accounting in respect to the rents and profits of the lands so conveyed. 
A demurrer to said bill was filed by the défendants, which was heard in 
this court at its June term, 1885, before Judges Welkee and Hammond. 
The demurrer was sustained, and the bill dismissed, from which decree 
the complainants prayed an appeal to the suprême court of the United 
States, which appeal was heard at the October term, 1888, of said court. 
That court reversed the decree of this court, and remanded the case for 
further proceedings. 129 U. S. 86, 9 Sup. Ct. Rep. 237. In its décision 
the suprême court state fuUy and clearly the history of the transactions 
involved in this controversy, and so much thereof as is necessary to a 
clear understanding of the décision now about to be made is quoted: 

"The case made by the bill is substantially as follows: The lands in con- 
troversy formerly belonged to John C. Arrowsmith, who died in 1869; his 
wife, and the plaintiff , his only child and heir at Ihw, surviving him. On the 
15th of July, 1869, Gleason petitioned said probate court to be appointed guard- 
ian of the estate of the plaintiff, then but six years of âgé. He applied to 
one Henry Hardy, a freeholder, to become surety upon liis bond as guardian, 
in the penalty of $5,000, which Hardy did, upon the express agreement that, 
before the bond was delivered, Gleason would procure another surety of equal 
responsJbility. Gleason filed the bond in the probate court without obtaining 
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bhe signature of an additional surety. The bond contained no condition, ex- 
cept that, if Gleason ' shallfaitiifully discharge ail liisduties as guardian.then 
the above obligation is to be void; otherwise, to remain in full force.' Upon 
its being flled, an order was made appointing Crleason guardian of the plain- 
tiff's estate, and letters of giiardianship were issued to him. On the 22d of 
July, 1869, Gleason filed a pétition in the probate court of Défiance county, 
representing that no personal estate of the ward had ever corne to his posses- 
sion or knowledge, and that there was no such estate dépendent upon theset- 
tlement of the father's estate, or upon the exécution of any trust; that his 
ward was the owner of the fee-simple of certain tracts of land in Défiance 
county, one being section thirty-six in that county, containing 640 acres, less 
a small strip, containing 6 25-100 acres, used and occupied by the Wabash, St. 
Louis & Pacific Kailroad Company as way-ground, and others, aggregating 
400 acres, and, in addition, a tract of about seven acres in Paulding county; 
that the ward was, also, the owner of the fee-simple by virtue of tax-titles of 
certain other described tracts of lands in Défiance county, aggregating nearly 
one thousand acres, ail of which, the pétition alleged, were wild lands, yield- 
ing no income; that he had received norenta whateverfrom any of the ward's 
real estate; that its sale was necessary for the maintenance and éducation of 
the ward, who was indebted for boarding and lodging in the sum of $210; 
that there are no liens upon it, to his knowledge; and that the widow had a 
dower interest in said lands. ïhe prayer of the pétition was that the infant 
and widow be made défendants; that dower be set off to the latter; that the 
guardian be ordered to sell the real estate for the purposes above set fovtii ; and 
that the petitioner hâve such other relief as was proper. The court ordered 
notice to be served upon the widow and infant of the hearing of the pétition 
ou the lOth day of August, 1869. Personal notice was given to the former, 
and the latter was notifled by a written copy being left at the résidence of his 
mother. 

"The widow flled an answer in the probate court, waiving a formai assign- 
ment of dower by metes and bounds, and asking such sum out of the proceeds 
o' sale, in lieu ol" dower, as was just and reasonable. On the lOth of August, 
1869, the cause was heard, the probate court deciding that the real estate 
named therein should be sold. Thereupon appraisers were appointed to re- 
port its fair cash value. On the 17th of August, 1869, the probate court, with- 
out having taken any bond from the guardian, except the one above referred 
to, which was conditioned simply for the faithful discharge of his duties, made 
this order: ' It is therefore ordered by the court that the same [the report] be, 
and it is hereby, approved and conflrmed; and the said Edward H. Gleason 
having upon his appointment as such guardian given bond with référence to 
the value and sale of the said real estate of his said ward, which bond is now 
adjudged to be suffleient for the purposes hereof, therefore the giving of ad- 
ditional bond is hereby dispensed with.' And on the lOth day of November, 
1869, the following order of sale was entered in said cause: ' said guardian is 
ordered to proceed to sell said lands, or any parcel thereof, at private sale, but 
at not less than the appraised value tliereof, and upon ttie following terms: 
One-third cash in hand on the day of sale, one-third in one year, and one-third 
in two years, with interest, payable aniiually, and the deferred payments to be 
secured by mortgage on the premises sold.' Within a few days after this or- 
der was made, Gleason reported to the probate court that he had sold to John 
Frederick Harmening, at private sale, and for the sum of #1,537.50, 'that be- 
ing the full amount of the appraised value thereof,' the south-east quarter of 
said section thirty-six, excluding the small strip occupied by the rail way Com- 
pany. Thé sale was approved, and the guardian directed to makea con veyance 
to the purchaser, reserving for the widow, in lieu of dower, the sum of $400 
out of the proceeds. The Mil charged that on the 15th of February, 1873, 
v.46F.no.4— 17 



258 FEDEKAL EEiPOÉTER, VOÎ. 46. 

more than three years after the said order of sale was entered, and williout any 
new or f uither appraisement of plainliff's lands, though their value, as he was 
informed, had greatly advaijced, and without any additional bond having betn 
exeçuted, Gleason, ' for the purpose of gettiiig money into liis hands for his 
owri private gain, and witl^out référence to the true interestof his ward,' and 
' willing to allow the said Harmening tp get at a low and under price the 
lands' of the plaintifî, and ' tiiough tliere was no necessity whatever for said 
Sale, as he, the said Gleason, and the said Harin^ning well knew,' sold to the 
latter at a private sale, for the sum of $872.10, the east half of thesouth-west 
quarter of section thirty-six, in Défiance connty, containiiig eighty acres, and 
a tract of 7 21-100 acres in Paulding county, which sale, being reported tothe 
piobate court, was by it wrongf uUy approvéd, and a deed directed to be raade, 
and was made, to the purchaser, the sum of $200 being reserved out of the 
proceeds, pursuant to the order of the court, for the dower interest of the 
widow. 

"The plaintifE also allèges that, notwithstanding there was no necessity for 
any further sale or sacrifice of his estate of Inhc;, tance, Gleason, on the 4th 
day of December, 1874, although having in his hands, unexpended, large sums 
derived from tlie sale of the above premises, as well as considérable suras re- 
ceived from the release of tax-titles, ail of which was known to Harmening, 
and without any new appraisement of the plalntiff's lands, thougli they had 
risen greally in value, and without giving an additional bond or obtaining a 
new order of sale, 'for the purpose of getting money into his hands for his 
own private gain, without référence to the true interest of your orator in the 
premises, and willing that the said Harmening should get the lands bought 
at a low and under price, connived and colliided with him, the said Harmen- 
ing, to sell the said lands hereinafter described in violation of his duties, and 
the trust imposed on hiin, claiming to act on the said order of sale long since 
entered in said court, sold to tlie said Harmening the following described 
lands, situated in Deliance county, aforesaid, viz. : ïhe north hait of section 
thirty-six,, in tovvnship four north, of range three east, and the west half of 
the same section, in the same township and range, containing together four 
hundred acres, — for the sum of six thousand dollars, and reported the sale to 
the said court on the same day, and the same was, without proper examina- 
tion, or opportunity for the triends of the said ward, your orator, or his rela- 
tives, to examine the same, and advise the said court or the said Gleason in 
the preu)i3es, the court improperly and illegally conflrmed the said sale, and 
ordered the said guardian to maUe, exécute, and deliver a deed for the same 
to the said Harmening on his compliance with the terms of sale, and furUier 
ordered the said guardian to pay out of the proceeds of said sale tlie sum of 
flfteen hundred dollars as and for the dower interest therein held by the said 
Mary Arrowsmith.' 

"The bill lurther charges that the order authorizing said sales to be made, 
as well as tlie orders confirming thera, were illégal; that the sales made by 
Gleason were in violation of his trust, and in Iraiid of his rights, • as the 
said Harmening and the said Gleason well knew ; ' that he has never received 
from said Gleason, or from any source, to his knowledge, any of the proceeds 
of such sales, nor, to his knowledge, belief, or information, has any part 
thereof been applied for his benelit; and that the deeds placed npon record by 
Harmening so cloud his title to said lands that lie cannot sell them, or other- 
wiseenjoy the bénéficiai usçof them. Àf ter averring that he lias been a non- 
resident of Ohio since 1Ô69; that Harmening enjoyed, up to his death, ail the 
rents and profits of said. lands; that his heirs at law, who are infants, and de- 
fendants herein, are in possession ot them, claiming to hold them under said 
pretended sales and deeds; and that Gleason has been for a long time hope- 
lessly insolvent, so that an action at làw against him would be unavailing, — 
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he prayed: that a decree be rendered setting aside and vacating tlie order of 
Baie in the probate court, and ail proceedings therein affecting his title to the 
lands, and declaring the same, as well as the deeds executed by his pretended 
guardian, to be void and of no effect. He also prayed for the additional re- 
lief, spécifie and gênerai, indicated in the beginning of this opinion." 

XJnder the mandate sent ddwn to this court under the above décision, 
this cause has proceeded regularly to a final hearing. Answers hâve 
been filed by ail the défendants, and voluminous testimony has been 
taken by both parties. The case is now presented upon the bill, an- 
swers, replication, and this testimony. As there is still a wide différ- 
ence of opinion between the counsel as to the powers of this court in this 
case, it is perhaps important to consider, at the outset, what the suprême 
court of the United States decided when this case wàs before it on ap- 
peal, a,s hereinbefore stated. It was contended in that court by the de- 
fendants that the complainant, upon his own showing, had a plain, ad- 
équate, and complète remedy at law, to-wit, an action of ejectinent for 
the recovery of the lands in controversy. After a careful review of the 
statutes and décisions of the suprême court of Ohio, the court held that 
this ground for demurrer was not well taken, and that the complainant 
had not an adéquate remedy by an action of ejectment for the recovery 
ôf thèse lands. Thé court then proceeded to define very distinctly upon 
what grounds this court acquired jurisdiction of this case, and the nature 
of the relief that it might administer if proper proofs in support of the 
allégations of the bill were made. Inasmuch as it is now contended by 
the counsel for the complainant that this court in this proceeding is vested 
with power to review the proceedings of the probate court of Défiance 
county for error, and, independent of any charge or proof of actual fraud 
on the part of the guardian, or such knowledge as ought to bave put 
him upon his inquiry on the part of the purchaser, this court bas the 
power to administer the relief prayed for, it becomes ail the more im- 
portant to clearly détermine just what the suprême court of the United 
States outlined and defined the powers of this court to be in this case. 
After disposing of the contention that the complainant's remedy at law 
was sufïicient, the court said: 

"But is the appellant witliout remedy for the wrong alleged to hâve been 
donehim? We think not. If ail the substantial averments of his bill are 
true, — and upon demurrer they must be so regardfd, — he makes acaseof act- 
ual fraud upon the part of his guardian, in which Harmening to sorae extent 
parti cipated, or of which at the time he either had knowledge or such notice 
as to put him upon inquiry. According to thèse averments, there was no ne- 
cessity whatever for thèse sales, at least for the sale of the east half of the 
south-west quarter of section thirty-six, township four north, of range three 
east, in Défiance county, containing eighty acres, or of the smaller tract in 
PauUling county, or of the 400 acres in l3eflance county that were sold in De- 
cember, 1874. * * * It is alleged, and by the demurrer it is admitted, 
that wlien the last sale was made Gleason had in his hands, unexpended, as 
Harmening well knew. large suras derived from the previous sales, as well as 
considérable amounts received from releasea of tax-titles on lands held by the 
appellant; and yet, by collusion with Harmening, and in order that the latter 
might get the lands for less than their value, he made the sale of the 400 
acres. " 
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Assumîng that thèse allégations made in the complaînant's bîll were 
to be sustained by the proof, the court held that the circuit court would 
hâve jurisdiction to afford a complète remedy by declaring the deeds 
from Gleason, guardian, to the défendant Harmening null and void, as 
having been obtained by actual fraud. The court in ihis opinion clearly 
marked out the lines upori which the jurisdiction of this covirt should 
run, the nature of the relief to be administered, and the exact character 
of the proof necessary to give jurisdiction. It is very évident from this 
statement of the suprême court that it did not contem plate that this 
court should sit in this case with power to simply review the proceed- 
ings of the probate court of Défiance county for error. We cannot un- 
dertake to disturb the rights acquired by the défendants under and by 
virtue of any proceedings in that court, unless the allégations of fraud 
made in the bill are sustained, and such proceedings thereby vitiated. 
The jurisdiction of this court rests solely and entirely upon the charge 
of actual fraud, which tainted and made absolutely void ail the acts and 
proceedings of that court relating to the sale of the lands in controversy. 
If this proof fails to sustain thèse allégations of fraud, this court has no 
power to deprive the défendants in this case of any rights acquired by 
reason of the proceedings of that court. We are therefore now called 
upon to scrutinize the conduct of the parties in this proceeding. The 
fraudulent acts to be established, necessary to maintain this bill, it seems 
to the court, are clearly defined to be iii substance as follows, viz. : To 
show that there was no necessity for the sale of thèse lands bj^ the guard- 
ian, or, at least, of the second sale, made in 1873, and the third sale, 
made in 1874; that when the last sale was made the guardian had in bis 
hands, unexpended, large balances from the previous sales, as well as 
from releases of tax-titles on other lands of the ward; that Harmening 
knew thèse facts, or had such knowledge of them as to put him upon in- 
quiry ; that, through collusion, and in order to aid Harmening to buy said 
lands for less than their value, the guardian made the last sale of 400 
acres; that said sales were confirmed by the probate court without op- 
portunity on the part of the complainant or his friends to examine the 
same; that said lands were sold for less than their value, as a part of 
the fraudulent scheme between the guardian and the purchaser; and that 
the complainant received no advantage or benefit from such sales. 

This is an extended statement of the frauds necessary to find in order 
to entitle the complainant to the relief prayed for. The suprême court 
epitomizes it by saying that the facts must disclose, "not only imposi- 
tion upon a court of justice in procuring fronà it authority to sell an in- 
fant's lands when there was no necessity therefor, but actual fraud in 
the exe;rcise, from time to time, of the authority so obtained." Does 
the testimony disclose any such imposition upon the court, or any fraud 
on the part of the guardian in the exercise of the authority to sell con- 
ferred upon him? That we may clearly understand the position from 
which the testimony in this case is to be reviewed, it is proper to note 
that the answers filed in this case on behalf of Gleason, as guardian, and 
the widow and heirs of Harmening, the purchaser, fully and squarely 
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meet ail the allégations of fraud made in the bill, and deny every mate- 
rial fact alleged which imputes fraud or fraudulent latent either upon 
the court, upon the guardian, or upon Harmening, the purchaserof said 
land. The bill not having waived an answer under oath, and said an- 
swers having been sworn to, it devolves upon the complainant to make 
eut the allégations of fraud by the positive testimony of two wîtnesses, 
or of one witness and such corroborating circumstances as in the judg- 
ment of the court shows the prépondérance of proof to be upon the 
side of the complainant. 

Now, what are the facts as fairly to be deduced from the testimony 
taken and filed in this case? It is fairly established that at the time of 
his appointment as guardian Gleason was solvent, and a man in every way 
suitable to be appointed to such a charge. His appointment was satis- 
factory to the relatives and mother of the ward, and Gleason avers in his 
answer that he accepted the appointment at their solicitation. The 
lands of which the ward was possessed were non-productive, and he had 
no other source from which to obtain the money necessary for his sup- 
port and éducation. He lived in a distant state with his mother, who 
was not capable of advising him as to the renting and management of 
his landed estate, situated in Ohio. When the guardian was appointed, 
a bond was given and filed, conditioned for the faithful discharge of his 
duties. On the 23d of July, 1869, after his qualification and the filing 
of said bond, the guardian filed his application in court, asking for a 
sale of a portion of his ward's lands, and reeiting in his pétition the 
reasons for such sale. The ward and his mother, who had her dower 
interest in the lands, were duly notified, and answered, and the sale was 
ordered to be made after due appraisal. The testimony shows that the 
priées at which the several tracts of land were sold were fair and just, 
as compared with sales of similar lands of the same grade in the same 
neighborhood, and at about the saine time. In fact there is a fair pré- 
pondérance of évidence that, as to the sale of the largast tract, the price 
was above that obtained for lands of the same class in that locality at 
that time. The testimony further discloses the fact to be that. before 
Harmening made the purchase of either of thèse tracts of land, he con- 
sulted with reputable attorneys as to the regularity of proceedings in the 
probate court, asking their opinion as to the title he would obtain as 
the purchaserat such a sale. The testimony further shows that thèse 
attorneys, after due examination, and aiter proper inquiries of the guard- 
ian, advised Harmening that the proceedings were regular, and that he 
wouid obtain good title as purchaser. He owned several tracts of land 
adjacent to those sold by thèse probate court proceedings, and desired 
to purchase thèse lands because of their proximity to the other tracts so 
owned by him, The testimony ofa large number of witnesses has been 
taken as to the value of thèse lands at the time of the three sales in con- 
troversy. The decided prépondérance of testimony is that the lands 
were sold for substantiaHj' ail they were worth; in fact, counsel in argu- 
ment substantially conceded this làct to be so, as established by the tes^ 
timony. 
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It further appears frorh the records ôf the probate court, and from 
other testimoiiy, that each sale was made npon the advice of an uncle 
of the ward, and at the solicitation of the mother, who desired to secure 
her dower interest from the proceeds. It is further shown that the widow 
and mother did receive from each sale hèr full amountof dower interest. 

The charge that the guardian mp.de thèse sales for his own personal 
betiefit, and to accumulate money in his hands for his private use, is 
not sustained by the testimony. Even.if this were true, there was noth- 
ing in the gênerai réputation as to his solvency ataboutthetinie of thèse 
sales to hâve put Harmening upon his inquiry. He was generally be- 
lieved to be perfectly solvent, and the probate court, having found, un- 
der the pétition, that thestatutory reasons to justify the sales of a minor's 
property existed, Harmening had no cause for suspicion that any fraud 
was contera plated by the guardian. Gleason positively dénies in his 
answer any collusion or combination or understanding between himself 
and Harmening of the character charged in the bill. There is no proof 
to sustain such charge. There are no eircumstances which ought to hâve 
put Harmening on his inquiry as to any such fact. The facts further 
show that Harmening paid not only the full price for the land, but he 
paid the full amount due upon ail the notes given by him for such pur- 
chase price. He therefore bas fully discharged ail obligation assumed 
by him as purchaser under said sales. The probate judge who acted in 
this matter dénies ail fraud and collusion on his part, dénies ail knowl- 
edge of any fraud or collusion between the guardian and the purchaser, 
and there is therefore nothing to show that the court was imposed upon 
by fraud. This is one of the essential éléments of fraud necessary to be 
establjshed, as inlimated by the suprême court, before the complainant 
can maintain his biil in this case. 

Counsel for the complainant dwell with spécial emphasis upon the 
claim that the guardian had unexpended balances on hand before the 
second and third sales of real esta te were made; but such a fact, even 
if established, and brovight to the knowledge of Harmening, would not, 
in itself, be sufficient to make a case of fraud. The statute fixes several 
proper reasons which would authorize the probate court to sell the lands 
of a minor. Whenever a sale is necessary for the éducation or support 
of the minor. or for the payment of his just debts, or for the discharge 
of any liens on his real estate, or when such estate is suffering unavoid- 
able waste, or a better investment of the value thereof can be made, aU 
such reasons are proper to be considered by the court in ordering a sale. 
An unexpended balance in the hands of the guardian would therefore 
not in itself hâve been sufficient to hâve justified a suspicion of fraud. 
That balance might bave been held for the future éducation or support 
of the minor, or for a better investment thereof. But there is no évi- 
dence to show that Harmening had knowledge of such an unexpended 
balance, or of such facts connected therewith as should hâve put him 
upon his inquiry. The court is therefore compelled to find , from the tes- 
timony in the case, that the complainant has utterly failed to sustain the 
allégations of his bill in any single respect of fraud charged therein. 
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There being no fraud which imposed upon the probate court in procur- 
ing trora it the authority to sell the lands in controversy when there was 
no necessity therefor, and no fraud shown on the part of the guardian 
in the exercise of his authority to sell the same, the power of this court 
to grant the relief in this case is whoUy wanting. As before stated, I 
think it a very fair conclusion, from the opinion of the suprême court, 
that in this case this court cannot sit sitnply to review the errors of pro- 
ceedings of the probate court, although it may now be satisfied that 
such error actually existed. In the absence of fraud in the respects 
hereinbefore stated, this court bas no jurisdiction togive the relief asked. 
It cannot look back of the order of the probate court finding that there 
was a necessity for a sale of the ward's lands, unless the allégation of the 
bill that the court was imposed upon by fraud and collusion is sus- 
tained. That court had jurisdiction of the persons and subject-matter. 
We cannot, therefore, review those proceedings, as upon error, for mère 
irregularity. The proof of actual fraud is essential to impugn its de- 
crees before this court can acquire jurisdiction to afford relief to the par- 
ties. 

It was contended by counsel in the suprême court, as it is in this 
court, that the failure of the guardian to give tlie bond provided by the 
statute to cover each sale of the land, and the invalidity of the only bond 
given, because signed by only one freehold surety, the guardian 's breach 
of faith with that suret}', because he filed it without an additional surety, 
as he promised, and the other spécifie irregularities in the probate court 
proceedings, were errors which could be reviewed in this proceeding. 
But thèse claims were denied in the suprême court, and cannot now be 
renewed hère. But the claim of superior equities in favor of the coni- 
plainant is not sustained by the proofs. The facts are that the com- 
plainant and his mother did receive the greater part of the proceeds of 
thèse sales; ail, in fact, except that lost by the guardian's insolvency. 
And if the ward and his uncle and mother had been as diligent in their 
efforts to watch the funds after they reached the guardian's control as 
they had been to procure the sale of the lands, they would not hâve lost 
any portion of his inheritance. Their failure to do so was the cause of 
such loss. There was no légal or moral obligation resting upon Harmen- 
ing, the purchaser, to guard the purchase priée of the lands alter he had 
placed it in the hands of ita légal custodian. Its loss after he parted 
with it cannot affect his title to the lands, or impugn his good faith in 
the transaction; and having given fuU value for what he purchased, and 
having paid the purchase price to the custodian provided by law, and 
having become the purchaser at the solicitation of the ward's guardian 
and nearest friends and advisers, and having shown himself free from ail 
collusion and fraud in every stage of the transaction, it now seems to 
the court that, so far from the equities of the case being with the com- 
plainant, as pleaded in the bill, they are unquestionably with the de- 
fendants, and the heirs at law of the deceased purchaser hold their title 
free from any cloud or laint of fraud, so far as it is assailed by thèse 
proceedings. 

A decree may be prepared accordingly. 
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Jersey City Gas-Light Co. v. United Gas Imp. Co. 

(Circuit Court, D. New Jersey. Maroh 24, 1891.) 

COEPOSATIONS — LiOSNSE — TaX ON DiVIDBNDS— CONSTRUCTION OP LbASB. 

The provision of Aot N. J. Aprll 18, 1884, that every gas company sliall pay an annnal 
tax of one-iialf of 1 per cent, upon ita gross receipts, and 5 per centum upon divi- 
dendsearnedanddeclaredin excessof 4 per centum, byway of alicenseforthe right 
to continue and aot as a oorporate association, and for its failure to do so sliall be re- 
Btrained from the exercise of its oorporate franchise until the payment iâ made, im- 
poses a license fee for the exercise of its corporate franchise, and not a tax upon its 
property, within the terms of a lease whereby one gas company grantod to another 
its Works and property for the term of 20 years, at a certain rental, with the con- 
dition that the lessee should pay "ail assessments and taxes lawfuUy assessed or 
levied upon the real or personàl property, franchises, capital stock, or gross re- 
ceipts " of the lessor during the term. 

At Law. 

WaUis, Edwards d: Bumsted, for plaîntiff. 

WiUiam E. Potter and Joseph D. Bedle, lor défendant. 

Geeen, J. This is an action of contract brought by the plaintîff, the 
Jersey City Gas-Light Company, against the deiendant, the United Gas 
Improvement Company, to recover certain sums ol money, with arrears 
of interest, alleged to be due from the défendant, and payable to the 
plaintiff, under and by virtue of the terms and conditions of a certain 
contract or lease. The cause was tried before the court without a jury, 
under a stipulation in writing to that effect. Practically there was no 
dispute as to the facts, the real question at is.sue being the true construc- 
tion of a condition in the lease. The plaintiff is a corporation existing 
under and by virtue of an act of incorporation of the state of New Jer- 
sey, approved February, 1849. By this act it was authorized and em- 
powered to manufacture, make, and sell gas, for the purpose of liglating 
the streets, buildings, manufactories, and other places situate in Jersey 
City and vicinity. The deiendant is a corporation duly organized and 
existing under and by virtue of the laws of the state of Pennsylvania. 
In December, 1884, the plaintiff and deiendant entered into a contract, 
by which the former leased to the latter ibr a term of 20 years its works 
and property in Jersey City, at an annual money rental tlierein reserved. 
This contract or lease contained this condition: 

"The party of the second part [to-wit, the défendant herein] shall aiso pay 
ail assessments and taxes which niay be lawfuUy assessed or levied upon the 
real and personàl property, franchises, capital stock, or gross receipts of the 
party of the flrst part during the continuaiice of this agreement." 

The controversy between the parties litigant has référence solely to this 
condition or provision of the contract. It is admitted that, pursuant to 
its terms, the défendant has paid ail assessments and taxes levied upon 
the real and personàl property, the capital stock, and the gross receipts 
of the plaintiff corporation. But a certain assessment or tax has been 
imposed and levied by the législature of New Jersey upon the plaintiff 
by virtue of an act entitled "An act to provide for the imposition of state 
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iaxes upon certain corporations, and for the collection thereof," approved 
April 18, 1884, which the défendant bas refused to pay, although re- 
quested so to do, alleging as excuse for such refusai that the tax thus as- 
sessed and levied does not fall within the terms of the contract; in other 
words, that this tax, iniposed by virtue of the act referred to, is not an 
assessmentor a tax either upon thereal and personal property, franchises, 
capital stock, or gross receipts of the plaintiff, and hence the défendant is 
under no obligation to pay it. On the other hand, the contention of the 
plaintiff is that the tax thus assessed and imposed is clearly a tax upon 
its franchises, and the défendant, by the strictest construction of the con- 
tract, is certainly liable to pay it. This contention practically embraces 
the whole controversy. The act in question is entitled " An act for the 
imposition of state taxes upon certain corporations, and for the collection 
thereof." In its first section it provided that — 

"Every telegraph, téléphone, cable, or electric light company, every express 
Company not owned by a railroad company, ;ind otherwise taxed, every gas 
coinpany, palace or parler or sleeping car company, and every oil or pipeline 
company, and every fire, life, marine, or accident insurance company, doing 
business in this state, except rautual fire insurance companies which do not is- 
sue policies on tlie stock plan, shall pay an annual tax, for the use of the state, 
by way of license for its corporate franchise, as thereinafter mentioned." 

The second section provides that it shall be the duty of the président, 
treasurer, or other proper officer of every corporation specified in the first 
section to make report to the state board of assessors, stating specifically 
the following particulars, namely: Each gas~ company shall state the 
gross amount of its receipts for business done in the state during the year 
preceding the Ist day of February in each and every year, and the amount 
of dividends earned or declared for the same period. The fourth sec- 
tion provides that each gas company shall pay to the state a tax at the 
rate of one-half of 1 per centum upon the gross receipts so returned oras- 
certained, and 5 per centum upon the dividends of said company in ex- 
cess of 4 per centum so earned or declared. The sixth section déclares 
that this tax shall be a debt due from the company to the state, for which 
an action at law may be maintained, and the seventh section provides 
for the rest.-aining, by injunction, of delinquent corporations from the 
exercise of any franchise or the transaction of any business within the 
state until payment of tax be made. The other sections of the act are 
without importance in this cause. Provision is thus made for the assess- 
ment and collection of an annual tax, for the use of the state, from every 
company engaged in the manufacture of illuminating gas, by way of 
license for its corporate franchise. The word "franchise" is used, gen- 
erally, to designate a right or privilège conferred by law. It may be de- 
fined to be a spécial privilège, conferred by the sovereign authority upon 
individuals, which does not belong to the citizens of the state generally, 
of common right. Thus, when the législature grants a charter of incor- 
poration, it confers upon the grantees of the charter the right or privi- 
lège of forming a corporate association, and of acting, within certain lim- 
its, in a corporate capacity, and this right or privilège is called the "cor- 
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porate franchise." 2 Mor. Priv. Corp. § 922. If we read the first sec- 
tion of the New Jersey act of 1884, wbich we hâve just quoted, in view 
of this fuiidainental définition of a "corporate franchise^" its provision 
w'ûl be this, in effect: Every gas company shall pay an anilual tax of 
one-half of 1 per cent, upon its gross reçeipts, and 5 per ccntum iipon 
dividende earned or declared in excess of 4 per centum, b\r way of a 
license for the right to continue and to aet as a corporate association. 

It bas never been doubted that the législative authority in making a 
gfant of such franchise can presoribe such ternis and such conditions for 
itB acceptance and for its enjoyment as to it shall seem best, not in- 
consistent with constitutional limitations. The manner of enjoying the 
franchise, its life, its scope, are ail subject to législative control. It is 
true that such grants are said to be in the nature of a contract. But 
if the right to amend or to alter or to repeal the grant be, in the grant 
itself, reserved to the sovereign, the ternis and conditions originally an- 
nexed to the grant, although accepted and acted upon by the grantee, 
do not become irrepealable contracts, but may be altered or revoked or 
amended at the will of the grantor. VVhen, therefore, a législature 
enacts a charter containing a réservation of the power of altération, it, 
in effect, authorizes the formation of a corporation only upon condition 
that the state may thereafter exercise such control over the corporation, 
and its enjoyment of franchises, as the power reserved impîies; and 
the persons accepting the grant, and under it forraing a corporation, 
must be held to assent to such condition. The act incorporating the 
plaintiff is of this character. By it the plaintiff corporation is endowed 
with ail the gênerai powers, and is made subject to ail the restrictions 
and liabilities, contained in the act entitled " An act concerning corpo- 
rations," approved February 14, 1846. One of the restrictive clauses 
of that act provides that the charter of every corporation wbich shall 
hereafter be granted by or created under any of the acts of the légis- 
lature shall be subject to altération, suspension, and repeal, in the dis- 
crétion of the législature. This is décisive asto the power of the légis- 
lature to alter, suspend, or repeal the charter of the plaintiff. Indeed, 
without such express subjection to the législative power, it has been 
uniformly held by the highest courts of New Jersey that every act of 
incorporation granted since the adoption of the corporation act of 1846 
is subject to altération, suspension, or repeal at the législative discrétion, 
although there should be no words in the act of incorporation ex- 
pressly so declaring. State v. Person, 82 N. J. I^aw, 134, 566; State v. 
Douglas, 34 N. J. Law,83. Hence the continued enjoyment of corpo- 
rate franchises granted to the plaintiff is subject to such terms and con- 
ditions as the législature may in its discrétion from time to tinie impose. 
It has seen fit to exercise this discrétion, and to impose upon the plaintiff 
a new condition, upon complianee tvith which it can continue to enjoy 
the franchises heretofore granted. By the act of 1884, referred to, 
it has declared what that condition is,'iïamely: the payment of an an- 
ïitial tax or chaîne or impost by way of license. In this connection 
the meaning of the phrase "by way of " becomes important. It is idio- 
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matic, and perhaps may be difRcult of rendition into exact phraseology, 
but it niay be taken to mean "as for the purpose of," "in character of," 
"as being." To substitute either one of thèse synonymous phrases for 
the one used in the act would make it read as folio ws: "Certain cor- 
porations shall payan annual tax for the use of the state, 'as for the 
purpose of a license, or ' in character of a license,' or 'as being' 
a license ■ for corporate franchise." Or, to paraphrase the section 
somewhat: "Every corporation designated in the act shall hâve and 
use and enjoy its corporate franchises, heretofore granted, upon the 
payment, for the benefit of the state, of a license fee, exacted for such 
use and enjoyment." A brief référence to the seventh section of the 
act of 1884 makes this construction certain. By that section of the 
act is provided a penalty — a punishment— for the failure or refusai of 
the corporations designated to paj'- this "tax," so-called, — license fee 
in reality. The punishment ia the restraint of the corporations by in- 
junction from making any use of the corporate franchises until the 
license fee for such use and enjoyment is paid. The failure or refusai 
to obey the provisions of the law does not work a forfeiture of the corpo- 
rate franchises. The willful or négligent breach of the newly-imposed 
condition, of the grant is not followed by a revocation of the grant, as 
a penalty,, nor does it render the corporation liable to dissolution. The 
life of the corporation is wholly unaffected by its lawlessness in this re- 
spect. Its franchises are preserved toit, but the use of those franchises 
is made to dépend upon the payment of the license fee. This seems 
to be a fair and reasonable construction of the act; that while it ap- 
parently imposes upon certain corporations, of which the plaintiff is 
one, a tax, eo nomine, its object is to exact a license fee for the use and 
enjoyment of franchises heretofore granted. It is difficultto imagine any 
other construction which will préserve thé least harmony between the act 
in question and the constitution of the state; and it is not surprising, 
therefore, to find that the highest courts in New Jersey hâve adopted it. 
Thus in Cable Co. v. AtUrmey General, 46 N. J. Eq. 273, 19 Atl. Rep. 
733, Mr. Justice Knapp, in delivering the opinion of the court of errors 
and appeals, construing this act, says: 

"The Taw in questioD imposes a tax on certain corporations by way of a 
license for exercising corporate franchises. Itis declared to be such a tax by 
the act, and, alLhough it is laid upon this class of corporations with respect to 
the capital stocfe, the tax possesses the légal quality of a license. Upon the 
powerof thé législature to impose such a tax there exists no restriction in our 
constitution." 

In State V. Boardof Assessors, 47 N. J. Law, 36, Mr. Justice Depue, con- 
struing the same act, says: "By the fourth section of this act a tax in the 
shape of a yearly license fee was laid upon * * * gas companies." 
And in Press Printing Co. v. Board of Assessors, 51 N. J. Law, 75, 16 Atl. 
Rep. 173, the same learned judge says of the tax imposed by this act: 
"The tax imposed by the statute is a license fee to exercise corporate 
franchises." The construction of a state law by the highest courts in 
the state ought to bave, and justly bas, the weightiest influence upon 
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the judgment of the fédéral courts, and is by them usually accepted as 
conel'Usive. Elmwood v. Marcy, 92 U. S. 289; Fairfield v. OaS/xtin Co., 
100 U. S. 47; Post v. Supenisors, 105 U. S. 667. As bas already been 
suggested, this construction seems to be the only one which successfuUy 
avoids the most serious and palpable contravention of the constitution 
of the state, and hence it must commend itself to the judgment of a ju- 
dicial tribunal. If, then, this'so-called "tax" or "impost" is a license 
fee exacted for the enjoyment of corporate franchises, it follows that it 
cannot be a tax upon franchises as such. In the one case the license fee 
is exacted without regard to the value of the franchise, and is paidforthe 
use and enjoyment only of the franchise. In the other, as a tax, it must 
be assessed upon the franchise itself, as a thing of value, whose value can 
be accurately ascertained, for it is settled in New Jersey that a franchise 
is property, (Board qf Assessors v. Railroad Co., 48 N. J. Law, 283, 4 
Atl. Rep. 578,) and as such, when it is to be taxed, its true value must 
be arrived at in some way, as furnishing the basis of its assessment; for, 
as it is "property," it falls directly within the protecting clause of tho 
constitution of New Jersey that "property is to be assessed by gênerai 
laws and uniform rules, according to its true value." 

But it is plainly évident that to the législative mind this act did not 
in any wise concern itself with the assessment or taxation of any class of 
property as property, for nowhere within its provisions, by the most 
thorough scrutiny, can there be discovered any plan or method or 
scheme or machinery for the ascertainment of the value of anything 
therein made liable to the exaction of a fee or charge or impost, and en- 
joyable by the payment of such fee or charge or impost. The ascer- 
tainment of the true value of a franchise, as the preliminary condition 
of taxation, is not hinted at. Nor is the true value of a franchise taken 
into account in determining the license fee to be paid for its enjoyment. 
The basis for and détermination of such license iee is made arbitrarily 
by the législature, without the slightest regard for the value of the fran- 
chise, as a franchise, or, in other words, as property. It cannot be pre- 
tended that dividends declared bya corporation afibrd anysafe criterion 
of value of franchises. Possibly gross receipts might bear some compar- 
ative relation to the value of corporate franchises; but the déclaration of 
dividends dépends, primarily, upon the détermination of a board of di- 
rectors, who may be influenced in their action by varions causes wholly 
foreign to or disconnectëd with the aniount of earnings with which they 
are dealing. They may increa^se or diminish the rate as to them seems 
best. So uncertain a standard cannot be used to ascertain a true value. 

To hold, then, as was insisted so ably by the counsel for plaintiff, 
that this act imposes a tax upon franchises, is to déclare that it contra- 
venes the constitution of the state in one of its most important provis- 
ions, in that it would tax property arbitrarily, and not according to its 
ascertained true value. Such construction would destroy the act itself. 
It was in harmony with this view that the court of errors and ap- 
peals, in the case of Cable Co. v. Attorney General, (cited 'supra,') declared 
that the tax iraposed by this act was not a tax upon property, but was 
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exacted by way of license for the exercise of corporate franchises. In 
this conclusion I concur, and it therefore follows that, as the défendant 
corporation has not contracted to pay license fées that may be exacted 
from the plaintifF corporation by the state for the use and enjoyment of 
corporate franchises, and as such license i'ees cannot be regarded as taxes 
either upon real and personal property, franchises, capital stock, orgross 
receipts, the défendant is not liable as charged in this action, and is en- 
titled to judgment upon the facfs and the law applicable thereto. This 
finding renders it unnecessary to consider the other défenses interposed. 



Marshall v. Wabash R. Co. 
{Circuit Court, S. D. OMn, W. D. April 9, 1891.) 

1. Death bt Wrongful Act— Pexal Statute — Fokeign Jubisdictioîî. 

Rev. St. Mo. 1889, § 4435, providing that whenever any person shall die from any 
injury resulting from or occasioned by négligence, unslîillfulness, or criminal in- 
tent, the défendant shall forfeit and pay the sum of S.5,0t)0, which may be sued for 
and reoovered, irrespective of the actual damages caused by such death, is a pénal 
statute, and, under thé rule that snch statutes can be enf orced only within the sov- 
ei-eignty of their création, a fédéral court in another state will not entertain an ac- 
tion thereunder. 

3. SaME— MOTHEB OF Illegitimate Child. 

Under the further provision of that section, (Rev. St. Mo. 1889, § 4425,) that if 
the deoeased be a minor and unmarried, whether such deceased unmarried minor 
be a natural born or adopted child, then the father and mother may join in the suit, 
and each shall bave an equal interest in the judgment, extends only to the case of 
natural born legitimate children, and no action can be maintained by a mother for 
the death of her bastard child. 

At Law. 

H. D. Peck, for plaintiff. 

Lawrence Maxwell, Jr., and Charles E. Peers, for défendant. 

Sage, J., (orally.) This cause is before the court on an objection to 
the jurisdiction, and to the right of the plaintifF to maintain the action 
under the statute upon which it is based. 

The action is to recover $5,000 damages by reason of the death of the 
minor son of the plaintiff, which it is alleged was caused by the nég- 
ligence and unskillfulness of the employés of the défendant while con- 
ducting and managing a train of cars in the state of Missouri, upon 
which the deceased was a passenger. It is conceded that the deceased 
was the illegitimate son of the plaintiff. The father is not joined in the 
action, nor is there any allégation that he is dead. 

The objection to the jurisdiction is that the statute (section 4425, Rev. 
St. Mo. 1889) provides for damages whenever any person shall die from 
any injury resulting from or occasioned by the négligence, unskillfulness, 
or criminal intent set forth and described in the section, and that the 
défendant "shall forfeit and pay for every person or passenger so dying 
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the sùm of $5,000, which may be sued for and recovered" by the per- 
Bons named; the section containing the foUowing clauses: 

"If such deceased be a minor, and unmarried, whether such deceased un- 
married minor be a natural born or adopted child, if such deceased unmar- 
ried tninor shall hâve been duly adopted according to the laws of adoption of 
the State where the pei'son executing the deed of adoption resided at the time 
of such adoption, then by the father and mother, who may join in tlie suit, 
and each shall hâve an equal interest in the judgment; or, if either of them 
be dead, then by the survivor." 

There is also a right of action given to the minor child or children of 
the deceased, whether they be natural born or adopted. Counsel for the 
défense urge that this statute is pénal. To this counsel for the plaintiff 
answer that the suprême court of Missouri, in Coover v. Moore, 31 Mo. 
574, held that the suni which might be recovered under the statute then 
in force — which, so far as it afifects this question, is in no essential dif- 
férent from the statute above quoted — was not intended as a penalty, 
but as compensatory damages, liquidated by the statute; the fact being 
that under the act only persons presumed to be interested in the life of 
the deceased may institute an action under it. 

Counsel for the plaintiff refer also to Philpott v. Railway Co., 85 Mo. 
164, in which the court, consideririg the same statute, say: 

"The statute is remédiai, and is designed to be compensatory in part. But 
it iÉ more than this. ïhe case at bar denionstiates the fact tliat it cannot 
be wholly compensatory, for the ainount of the recovery, being lixed, as it is, 
is altogether out of proportion to the value of tlie services of the son for the 
remainder of the period of his minority. ïhe law is also designed to guard 
and protect persons arid the traveling public a^ainst the wrongfulacts thereby 
prohibited. Whether the amount awarded is denominated damages, compen- 
satory damages, liquidated, as it was in Coover v. Moore, 31 Mo. 574, or a 
penalty, is not material. ïlie law, as well as being compensatory, is of a pénal 
and police nature, and ean without objections subserve both purposes at oue 
and tlie same time. 

"The right to recover is therefore not made to dépend upon services wliich 
the deceased could hâve rendered to the persons suing. The émancipation of 
the son by the parent, if alleged and proved, constitutes no défense." 

In that case the action wàs by ' husband and wife because of the 
death of their minor son, between 19 and 20 years of âge, occa- 
sioned by the collision of two trains of cars on the defendant's road in 
thestate of Missouri. The défendant, amongother things, answered that 
the plaintiffs and their son were résidents aiid citizens of the state of Texas; 
and, further, that they had emancipated their son from ail paternal con- 
trol and interférence. Thèse défenses wére, on motion of the plaintiffs, 
stricken out, and the case wàs taken up to the suprême court upon as- 
signments of error for that, àmong other rulings. 

Now; it is insisted that thèse décisions settle the proposition that the 
statute under considération is not a pénal statute, and that this court is 
bound by thèse décisions. I do not concur with either proposition. It 
is triie that the court in Coover v. Moore say that the damages are com- 
pensatory. So they may be in certain cases, and in sonie cases less than 
full compensation. Biit where the plaintiff is not requirèd to bffer any 
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évidence proving damages, and the défendant is not permitted to offer 
any évidence disproving damages, aiid the recovery is to be one fixed 
sum in every case, I cànnot understand how the statute under which 
that is done can bè regarded as providing compensation merely, and not 
pénal. In PhilpoU's Case, however, the ruling is that the statute is pé- 
nal, and that it is also to a certain extent compensatory. I do not un- 
derstand that this court is bound by the décisions of the suprême court 
of Missouri upon this point. In Chicago v. Robbins, 2 Black, 418, the 
suprême court of the United States ruled that where private rights are 
to be detérmined by the application of common-law rules alone, the su- 
prême court, although entertàining for state tribunals the highest respect, 
does not feel bound by their décisions; and in Hollingsworthv. Tensas, 17 
Fed. Rep. 109, it is held that, though a state décision may apply a state 
statute, yet a national court is not bound to follow it in dérogation of 
established principles of jurisprudence. Thus, a décision administering 
a statute which allows private property to be taken for public use with- 
out compensation is not obligatory on a fédéral court. In Mohr v. Ma- 
jiierre, 7 Biss. 419, it was heid that what shall constitute jurisdiction in a 
court is a gênerai principle of law, within the rules above stated. 

It is conceded that if the statute is pénal it cannot be enforced, ex- 
cepting within the jurisdiction of the state of Missouri. It is further 
urged by counsel for complainants that the statute merely liquidâtes the 
damages, which it was within the power of the législature to do. It bas 
been held that the législature of a state may by statute provide for dou- 
ble and treble damages, and that such an act is not necessarily pénal. 

But hère is a case where there is provision for a recovery without 
proof of any damages whatever. Liquidated damages are damages 
whose amount bas been detérmined by ariticipatory agreement between 
the parties. They are recognized and sustained in two classes of cases: 
First, in cases where the agreement is of such a nature that the damages 
are uncertain, and not capable of ascertainment by any known and sat- 
isfactory rule; and, second, in cases where, from the ténor of the agree- 
ment or the nature of the case, it appears that the parties bave ascertained 
the amount of the damages by fair calculation and adjustment. In 
cases not falling within either of thèse two classes, even if the parties 
agrée to what they term liquidated damages, the court will treat the stip- 
ulation as fora penalty or forfeiture, and administer the law accordingly. 
In cases In which liquidated damages are recognized, the right to re- 
cover dépends also upon the agreement of the parties, without which 
the recovery could be only for damages capable of ascertainment and 
measurement by established rules of law. 

I doubt whether the législature has the power to enact a statutory 
provision for liquidated damages, even where it has the right to create 
a causé of action. It may, for reasoris of public policy, enact and en- 
force a pénal statute, and prbvide that thé plaintiff shall bave the bene- 
fit of the penalty; but, if the statutory damages are to be treated as com- 
pensatory merely, it strikes me that the attempt of the législature to fix 
them by an arbitrary, inflexible rule would be in conflict with the con- 
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stitutional rîglit of the défendant to a jury trial. This, however, îs 
rather by way of suggestion. It is not necessary to thè décision of the 
question before the court. It was held in RaUway Go. v. Humes, 116 U. 
S. 512, 6 Sup. et. Rep. 110, that the législature of a state may fix the 
amount of damages beyond compensation to be awarded to a party in- 
jured by the négligence of the railroad company, or prescribe the limit 
within which the jury in assessing such damages may exercise their dis- 
crétion, and that the additional damages are by way of punishment to 
the Company for its négligence; and it is not a valid objection that thr, 
sufferer, instead of the state, reçoives them. The court in that casesaid 
that the statute only fixes "the amount of the penalty in damages pro- 
portionate to the injury inflicted. In actions for the iujury thé Com- 
pany ia afforded every facility for presenting its défense," The court 
also referred to the fact that the — 

"Statutes of nearly every state in the Union provide for the increase of dam- 
ages where the injury complained of results from the neglect of duties imposed 
for the belter security of life and propertj', and makes that increase in many 
cases double, and in some cases treble, and even quadruple, the actual dam- 
ages. " 

The court further said that such législation was not only favored by 
expérience as a most efficient mode of preventing the commission of in- 
juries, but that its validity has been affirmed by décisions of the high- 
est courts. But that case is clearly distinguishable from the case hère, 
in that the provisions referred to were expressly in addition to the dam- 
ages to be ascertained by the évidence, and were subject to the discré- 
tion of the jury. Hère the statute fixes the amount for recovery with- 
out référence to the injury sustàined, and shuts out ail évidence as to 
the actual damage. 

I am clear, however, that the amount fixed in the statute cannot be 
properly regarded as liquidated damages. The fact that sections 4426 
and 4427 authorize an action for damages by reason of the death of 
a person caused by the wrongful act, neglect, or default of another, and 
that suits therefor may be brought by the same parties, and in the same 
manner, as provided in section 4425, and that in such actions the re- 
covery shall be for such damages, not exceecHng $5,000, as may be es- 
tablished to the satisfaction of the jury within the rules provided in the 
section, is fstrongly confirmatory of the view that section 4425, which re- 
lates exclusively to injuries resultirig in death by reason of the négli- 
gence, etc., of the officers, servants, and employés of railroad companies, 
is pénal in its nature. 

I therefore hold that this court has no jui'isdiction in this case, upon 
the well-recognized rule that pénal statutes can be enforced onlj' within 
the sovereignty of their création, much for the same reason that crim- 
inal statutes hâve no extra-territorial force. 

With this conclusion I might dismiss the case, and perhaps should, 
without considering the question whether this plaintiff has any standing 
in this court; but, as that has been fully argued, I wil! express my opin- 
ion upon that also. 
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The gênerai ruie is that the expression "natural children" refers ex- 
çlusively to children born out of lawiul wedlock. Plaintiff's counsel 
claim, therefore, that, as the right is given to the parents of a deceased 
and unmarried minor, whether such.minor be a natural born or adopted 
child, it includes such a case as this. The answer to this contention is, 
first, that it has been held that in a statute declaring that adopted chil- 
dren shall hâve ail the rights of natural children the word "natural" 
was used in the sensé of legitimate. Barns v. Allen, 9 Amer. Law 
Reg. 747. Apart from this view, the language of the section is not in 
myjudgment consistent with the proposition that it confers the right 
claimed hère, for the right of action is given to the father and mother, 
who may join in the suit, and each shall hâve an equal interest in the 
judgment, or, if either of them be dead, then by the survivor. That 
the father has no right to sue is perfectly clear, and yet the only provis- 
ion authorizing father or mother to sue is that just quoted. They may 
join if living, and the suit can be by one only in case the other be dead. 
This clearly, in my mind, refers exclusively to cases where father and 
mother are joined in lawful wedlock. It is urged, however, that the 
statute, being remédiai, should be liberally construed to effectuate the 
manifest purpose of the législature to provide damages for parent or par- 
ents of minor unmarried children. The libéral rule of construction 
might be invoked if this were a statute providing compensatory damages 
merely. But even in that case, inasmuch as the statute créâtes a right 
of action which did not exist at common law, that right can be exer- 
cised by those only who come within its provisions, which do not in- 
clude the mother of an illegitimate child. 

The case will be dismissed. 



Cbane Cbeek Shooting Club Co. v, Cedar Point Club Co. 
{Circuit Court, N. D. Ohio, W. D. May 1, 1891.) 

PCBMO LaîTBS — BWAMP LaKDS— DECISION OF COMMISSIONER. 

By Act Cong. Sept. 38, 1850, the commissioner of the gênerai land-offlce waa con- 
stituted a spécial commissioner for determining the character of lands which, un- 
der that act, either passed to the state or were lands subject to sale ; and where, in 
an action of ejectment, it appears that the lands in question were a part of a cer- 
tain list ol lands selected by the state, and claimed by it under the act, but that 
its claim was rejeoted by the commissioner in 1853; that again, in 1882, the land 
was claimed by the state as swamp land, and that the claim was again rejected by 
the commissioner as having beeu flnally adiudicated by the former rejection thereof ; 
and that the action of the commissioner was sustained by the secretary of the in- 
terior on appeal, — such décision of the land department will be regarded as conclu- 
sive ; and the question whether the lands are really swamp lands, within the mean- 
ing of the act, will not be considered by the court. 

At Law. 

J. H. Tyler and A. Farguarson, for plaintiff. 
J. D. Ford and Squires, Sanders & Dempsey, for défendant. 
v.46F.no.4— 18 
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RiCKS, J. The pétition in this case was filed on the 2d day of Sep- 
tember, 1889, in the court of common pleas for Lucas county, Ohio. 
On thei2d of October, 1889, the défendant fiied its original answer, and 
on the same day filed its pétition and bond for remoying the cause to 
this court. The pétition avers tliat the plaintiff is a corporation created 
under and by the laws of the state of Ohio, and that thé défendant is 
also an Ohio corporation, ■ The plaintiff further avers that it bas a légal 
estate, and is the owner, iri fee-simple, of certain swamp lands formerly 
owned by the state of Ohio, wbich lands are more particularly described 
as follows: "Being lots 1 and 6, in town 10, section H south of range 
10, East Michigan nieridian, in Lucas county, state of Ohio;" and that 
said plaintiff is entitled to the immédiate possession of said lands so de- 
scribed. That the said défendant, the Cedar Point Club Company, bas 
ever since on or about the Ist day of June, A. D. 1889, unlawfully kept, 
and does now unlawfully keep, the said plaintiff out of possession 
thereof. Wherefore said plaintiff prays that it be decreed by the court 
to be the owner of said lots 1 and 6, the above-described premises, 
and that it bave judgment for the recovery thereof; that the défend- 
ant be ordered to deliver to the plaintiff the immédiate possession thereof. 
The défendant, in its original answer, admits tiiat it is a corporation, 
and that ever since June 1, 1889, it bas kept the plaintiff out of pos- 
session of the real estate described in the pétition. It avers that it is 
the owner, in fee-simple, of the real estate described in the pétition, and 
was for many years prior to this suit, and is now, in possession of the 
same as owner thereof; that it purchased the same from Philip La- 
corse, who conveyed the same to the défendant prior to this suit; that 
said Lacorse derived his title and ownership by entry and patents from 
the United States. On the same day, the défendant filed its pétition 
for removal to this court on the ground that the controversy between the 
parties involved the construction of an act of congress, and thereby 
conferred jurisdiction upon this court. On the 22d of January, 1890, 
the défendant, by leave tirst had and obtained, filed its amended an- 
swer, in which it admits and reaffirms ail the allégations of the original 
answer, and, further answering, says that on December 19, 1850, under 
the swamp-land act of congress of September 28, 1850, fhe state of 
Ohio selected a list of swamp lands to which it claimed it was entitled 
under the provisions of said last-named act, embracing in the aggregate 
32,438.15 acres, included in which was the land described in the plain- 
tiff's pétition herein. On the 19th of December, 1850, the register of 
the land-ofiice at Défiance, Ohio, reported to the gênerai land-ofiice at 
Washington: 

"That the list above natned containëd ail the swamp or overflowed lands 
un fit fpr cultivation in this district, as far as a détermination can be formed 
from the plats and descriptive notes in this office, made out in pursuance of 
a circular from the commissioner of the gênerai land-offlce, dated November 
21, 1850." 

On the list of land thus reported from the Défiance land-ofiice was a 
large tract of: marsh land, among which was included the land described 
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by the plaintiff's pétition, which was designated and marked on said 
list as follows: 

DisPTJTED Territory Xorth of tue Old State Linb. 

Deep marsh covered with water, 9 s., 9 e., .... 2,500' 

Same, 9 s., 10 e., 1,500 

Same, 10 s., 10 e., 2,000 



6.000 



Upon fnll considération of the facts, including tliat of the character 
of the land, the claim of the state of Ohio to ail of said 6,000 acres was 
rejected by the coramissioner of the gênerai land-oftice because said 
lands were notwithin the opération of the act of Septeuiber 28, 1850. 
Said décision was rendered on the 29th of September, 1852, and said 
lands, including the lands claimed in the plaintiff's petitition, were des- 
ignated in the gênerai land-office as "List No. 2, Défiance, Ohio." Said 
rejection was registered in the gênerai land-office on October 8, 1852, 
and a duly-certified copy thereof was sent to the register at Défiance, 
Ohio; and on October 7, 1852, a sinùlar copy was sent to the governor 
of Ohio, and duly received by him. The answer further avers that the 
authority to détermine ail questions relating to the lands affected by the 
act of September 28, 1850, was vested in the secretary of the interior 
and the coramissioner of the gênerai land-office, and that the décision of 
the commissioner was final, unless an appeal was taken to the secretary 
of the interior; and the answer avers that no such appeal was taken by 
the state of Ohio, and that the décision referred to was therefore con- 
clusive as to the character of said land, and as to the title of the plain- 
tiff thereto. The answer further avers that afterwards, on the llthday 
of February, 1882, G. H. Foster, a commissioner appointed under the 
laws of Ohio to represent her in her swamp-land claims against the gênerai 
government, filed his application with the commissioner of the gênerai 
land-office to sell the lands within the limits of the Marston survey, which 
included the 6,000 acres of land heretofore referred to, and including 
the land claimed in the plaintiflf'a pétition as belonging to the state of 
Ohio under the swamp grant of September 28, 1850; act of March 3, 
1857; and sections 2479, 2481, and 2484 of the Revised Statutes of 
the United States. The commissioner of the gênerai land-office again 
rejected said application, for the reason that the state of Ohio had once 
been heard on said claim, which had been rejected, and from which 
décision no appeal had been taken, and that thereby said rejection be- 
came a final adjudication of the claim. From said décision an appeal 
was taken by the commissioner for Ohio to the secretarj' of the interior 
prior to March 9, 1882, and a request was made at the same time to stay 
the public sale of said lands, offered in pursuance to the former décis- 
ion; and on that day the Secretary affirmed the décision of the gên- 
erai land-office, and refused to postpone the sale. And thereafter, on 
application of the state of Ohio, the secretary gave a rehearing on said 
appeal, and on the 29th of March, 1882, the former décision was re- 
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affirmed, and it was ordered that said lands be advertised and disposed 
of as public lands of the United States. The Honorable H. M. Teller 
having soon thereafter succeeded the Honorable S. J. Kirkwood as 
secretary of the interior, an application was made to hini on behalf of 
the State of Ohio, and others interested in said ]and, to hâve the décis- 
ion of his predecessor reviewed. Said application was rejected by the 
new secretary on the 8th day of June, 1882, for the reason that the for- 
mer décisions were correct and final, and because the lands had been 
actually sold under his predecessor's orders, and, such sale having been 
properly and satisfactorily made, the secretary ordered the patents to 
issue upon the entries made at the public offering. The answer further 
avers that the land described in the plaintitPs pétition was embraced 
within ail the foregoing adjudications and décisions, which the défend- 
ant avers are final as to ail claims of the state of Ohio; and that, sub- 
séquent to said décisions, Philip Lacorse, the defendant's giantor, re- 
ceived from the government of the United States a regular patent for 
the lands described in the plaintiff's pétition. The défendant further 
avers that it was duly transferred on the tax duplicate of Lucas 
county, and that since 1882 it has owned and possessed the same, 
and paid taxes thereon for city and county purposes in said county. 
Wherefore it asks that it may be decreed to be the owner thereof, and 
its title thereto be forever quieted as to ail claims of the plaintiff. 
The plaintiff filed its demurrer to the above amended answer, because 
" the same does not state tacts sufficient to constitute a ground of défense." 
Thèse pleadings présent the question whether, assuming ail the facts 
to be true as pleaded in the answer, the plaintiff is precluded by the 
décisions set forth therein from further contesting the validity and con- 
clusive character thereof. Under the act of September 28, 1850, the 
commissioner of the gênerai land-office was constituted a spécial tribunal 
for determining the character of lands which, under that act, either passed 
to the state, or were held to be lands subject to sale under the provisions 
of law. In this case, by affirmative action on the part of the state of 
Ohio, through its land commissioner at Défiance, tlie question was fairly 
presented to the commissioner of the gênerai land-oflice as to the char- 
acter of the 6,000 acres of land speeifically described iii List 2, as set 
forth in the amended answer. After satisl'actory hearing, the exact nat- 
ure of which is not disclosed by the answer, and is not material for the 
purposes of this opinion, the land-office held that the 6,000 acres re- 
ferred to were not swamp lands, and therefore did not pass to the state 
of Ohio under the act of congress referred to. Of this décision due no- 
tice was given to the state of Ohio, both to its land commissioner and to 
the governor thereof. Under the acts of congress, the right to an appeal 
to the secretary of the interior was given to the state. This right was 
not exercised, for reasons which must hâve been satisfactory at the time 
to the authorities of the state. Nearly 30 years after that décision the 
state of Ohio again appealed to the land-office, through its land commis- 
sioner, to sell the lands within the limits of the Marston survey, which 
included the lands in controversy in this case, as belonging to the state 
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of Ohio under the swamp-grant act of 1850; the act of Mafch 3, 1857; 
and sections 2479, 2481, and 2484 of the Revised Statutes of the United 
States. The commissioner of the land-office again rejected this applica- 
tion. From his décision, an appeal was taken to the secretary of the 
interior, vvho affirmed the décision of the land commissioner. A péti- 
tion for rehearing was filed. That was allowed, and, after considération, 
the décision of the secretary was reafRrmed. He was then succeeded by 
Secretary Teller, to whom application was made to review the décision 
of his predecessor. This pétition was heard, and refused for the rea- 
sons stated in the amended answer. 

This brief statement of the history of this litigation shows conclu- 
sively that the state of Ohio bas beeu diligent in her efforts to recover 
thèse swamp lands, and escape from the conclusive character of the dé- 
cision against her in 1852. It is now insisted on the part of the plain- 
tiffs that, conceding ail thèse facts, the défendant is nevertheless without 
any légal défense in this case, and that the cause shouid be allowed to 
proceed to trial, and the plaintiff be permitted to show that the lands 
referred to were in fact swamp lands, and passed to the state of Ohio by 
virtue of the act of 1850. I do not think this claim can be conceded. 
Congress, by the act referred to, created a tribunal for the purpose of 
determining the character of the lands claimed by the state to hâve 
passed by virtue of that act. An appeal was made to this tribunal, as 
hereinbefbre stated, by the state of Ohio, and the décision of the land- 
ofHce was that thèse lands were not swamp lands. They were accord- 
ingly held to be lands subject to sale; and, after due and proper notice, 
the lands were sold, and a patent was issued therefor. The suprême 
court bas said: 

"Wlien the law has confided to a spécial tribunal the authority to hear and 
détermine certain matters arising in the course of its duties, the décision of 
that tribunal, within the scope of its autliority, is coneluaive upon ail others. 
ïhat the action of the land-offlce in issuing the jjatent for any of the public 
land subject to sale, by pre-emption or otherwise, is conclusive of the légal 
tille, must be adnnitted, under tlie principle above stated; and in ail courts, 
and in ail t'orras of judiciai proceedings where this title must control, either 
by reason of the limited powers of the court or the essential character ot the 
proceedings, no inquiry can be permitted into the circumstances under which 
it was obtained." 

But it is claimed that the décision of the land-ofïice was not res adju- 
dicata, because the parties now before this court were not parties to the 
contention before the land-office. But that décision referred to this 
particular tract of land in dispute, and it was a well settled principle 
of law that ail parties and their privies must take notice of any décision 
affecting the title of the land to which they make claim . It will easily 
be seen that to hold otherwise would make the title to such lands very 
nncertain. The court niight find great difficulty in determining what 
was the actual condition of thèse lands in 1850. They may then bave 
been under many feet of water, or they may bave been arable lands. 
Subséquent changes in the water-courses and drainage of the state may 
affect the character of such lands very materially. The décision of the 
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land-offiee în 1852 may bave been correct, both as to the law and as to 
th&facts relatihg to the actual condition of the land, as to being over- 
flowed ornot. ' Their condition may subsequently hâve changed, and 
to permit of oral proof now upon this point would lead to endless con- 
fusion, and perhaps work great injustice to the parties concerned. The 
only safe course is to act upon the principle announced by the suprême 
court, and treat the décision of the tribunal appointed at the time to 
détermine that fact as finah The conclusion must therefore be that the 
décision of the land-ofïice in 1852, not having been reviewed by the 
state of Ohio, as the law permitted, became final and conclusive as 
against the state, and neither the state nor its privies can now be per- 
mitted to corne and controvert that décision. But the amended answer 
avers that the particular land for which the plaintiflf brings suit was 
included in the land sold under the direction of the gênerai land-office 
of the United States. The demurrer concèdes that fact. It must there- 
fore foUow that, upon the pleadings as they stand, the défendant is en- 
tiUed to the judgment, and the pétition must be dismissed. 



Goodyear Dental Vulcanite Co. v. White, (two cases.) 

{Circuit Court, S. D. New Tork. April 34, 1891.) 

Abatembnt asb Revival— Lachbs. 

After the lapse of nearly 12 years after the death of a sole défendant In a suit in 
which issue has never been joined, though the suit was begun4 years before his 
death, the suit cannot ba ravivéd âgaiust his exeoùtors. 

At Law. 

W. H. L. Lee, for petitioner, cited the following cases on the question 
ofdelay: 

Beach v. Reynolds, 63 IN". Y. 1; Coit v Oamphell, 82 'Si. Y. 509, and cases 
cited; Senneit v. Cook, 43 N. Y. 637; Scans v. Cleveland, 72 N. Y. 486; 
Lyon V. Parh, 111 N. Y. 350, 18 N. E. Eep. 863. 

Lacombe, Circuit Judge. Thèse are motions to revive two actions, 
the one for maintenance, — the défendant being charged with the ma- 
licious défense of and interférence in certain suits in which he had no in- 
terest, — the other for slander of title to personal property. They were 
commenced, the former in this court in 1873, the latter in the state court 
in 1875, in which year it was removed into this court. Issue has never 
been joined. The sole défendant died on or about December 29, 1879, 
in Paris, France, and was at the date of his death a résident of Philadel- 
phia, Pa. On December 31, 1879, his will was duly admitted to pro- 
bate in the city of Philadelphia, and within two months thereafter let- 
ters testamentary were duly issued to his executors, who hâve entered 
upon the exécution of their duties, and are still acting as such. The 
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•défendant left a large amount of personal property in the city of New 
York, of which his executors hâve taken possession, when does not ap- 
pear b}' the papers, but presumably soon after their appointment. On 
December 17, 1886, the petitioner was duly appointed receiver of the 
property of the plaintiff, and on July 21, 1890, filed his pétition for a 
xevival of the actions against the executors of the défendant. 

A careful examination of the cases cited on the exhaustive brief of 
the petitioner's counsel (particuJarly 82 N. Y. 509; 72 N. Y. 486, Lyon 
V. Park, 111 N. Y. 350, 18 N. E. Rep. 863; 53 N. Y. 1) leads to the 
conclusion that the application for an order of substitution and revival 
should not be granted. The later cases seem to warrant the proposition 
that section 757 of the New York Code is not constraining on the court, 
and that in granting: a motion for continuance it should exercise a légal 
discrétion, and refuse the relief when there has been a lapse oftime after 
statement equal to the statute of limitations applicable to the original 
claims. It is no floubt true that the two later cases were of équitable 
nature, but there was, at common law, no right to revive such actions as 
thèse at ail, and it only exists in this state by virtue of an express stat- 
ute, which, so far as its language is concerned, raakes no distinction be- 
tween légal and équitable actions. Unless the authorities in this state 
were very clear in support of the proposition, I should not grant a mo- 
tion to revive where so great a time has elapsed as in this case. The 
modem doctrine treats the subject of limitations as a matter in which 
the public is concerned, as well as the individual; and défenses resting 
upon the lapse of time, which were heretofore deemed unmeritorious, 
are no longer so considered. 

Nor do I find in the fact that the executors hâve continuously resided 
in Pennsylvania, and that the petitioner is a résident of New York, and 
the original plaintiff a New York corporation, sufficient excuse for the 
•delay in making this motion. If an action can be revived against a for- 
-eign executor upon the theory that he has taken property which the dé- 
cèdent left within the state, then the executOr was not absent from the 
state for the purposes of this motion. If on that theory the action 
could be revived now, it could hâve been revived as soon as the exec- 
cutor took the property. 

It is not necessary to consider the effect of the excuses for delay of- 
fered by the receiver. Under the view hère taken, the right to revive 
had been lost before the appointment of a receiver. 
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D« EsTEADA V. San Felipe Land & Watee Co. 
(Circuit Court, S. D. Califomia. May 11, 1891.) 

Eqoitt— Lâches— Lapse of Time. 

Where a bill in equity disoloses that complainant was Informed as early as 1876 
by her brother that ber f ather, who died in 1848, had left a will devising to" ber cer- 
tain land in California; tbat, after making some inquiries tbrongh her husband, 
she remained quiesoent until 1883, when sho learned that the land bad been con- 
veyed in 1850 to delendant's grantor by one assuming to act as executor of her la- 
tber's will, and that the title was coniirmed by the board of land commissioners 
under Act Cong. March 3, 1851, and that she did not bring suit until 1890, — hev 
claim will be held to be stale notwithstanding it also appears that she was ignorant, 
and in great poverty, and a demurrer to the bill sustained. 

In Equity. On demurrer to bill. 

Ixmiar & Oastle and W. H. C. Ecker, for complainant. 

Hutton & Swanwkk, for défendant. 

Ross, J. This is a suit in equity, brought by the complainant to es- 
tablish her alleged right to an undivided interest in the Rancho Valle de 
San Felipe, which was granted by the Mexican government on the 30th 
day of May, 1846, to Felipe Castillo, the father of complainant, and is 
situated in what is now San Diego county. Cal. The original bill was 
tiled herein on the 29th of January, 1890, and the amended bill, to 
which the présent demurrer is interposed, was filed July 22, 1890, In 
the amended bill it is alleged that the complainant is the illegitimate 
daughter of Felipe Castillo, who, it is alleged, died in the city of Los 
Angeles, Cal., in the year 1848, leaving four children surviving him, 
namely, the complainant, and Loreto, Manuel, and Refugio Castillo. 
It is alleged that Felipe Castillo died seised of the rancho in question, 
and that he left a will, by which he devised it in equal shares to hisfour 
named children, and appointed as the executor of the will one Augustine 
Olivera, a résident of Los Angeles; that Olivera declined to act as such 
executor, but that on the 25th of May, 1850, he, together with Loreto 
Castillo, Manuel Garfias, and Juan Foster, "in fraud of the rights of your 
orator herein, caused to be made and delivered to said Juan Foster a 
certain instrument in writing, whereby the said Loreto Castillo then and 
there pretended to and did déclare' hiraself to be the executor of the said 
last will and testament of said Felipe Castillo, and the agent of his said 
two brothers, said Manuel and Refugio, and empowered to sell said 
Rancho Valle de San Felipe;" that in and by said written instrument 
Loreto Castillo pretended to sell and convey to Foster the whole of the 
rancho; that Loreto was not at the time of the exécution of the convey- 
ance the executor of the wiU, nor had he any power or authoritj'^ from 
Manuel or Refugio to sell fheir interest in the rancho, or in any manner 
to represent them, ail of which, it is alleged, was well known at the 
time to Loreto, Olivera, Foster, and Garfias; that in the year 1855 Foster 
presented to the board of land commissioners (created by the act of 
March 3, 1851, to ascertain and settle the private land claims in Cali- 
fornia) a pétition for the confirmation to him of the title to said rancho, 
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based upon the aforesaid grant from the Mexican government to Felipe 
Castillo, and upon the aforesaid conveyance from Loreto Castillo to 
Foster, in which pétition complainant allèges "said Juan Foster know- 
ingly, falsely, and fraudulently averred that he had purchased ail the 
interest of said heirs of Felipe Castillo, deceased, under an order of court 
from Loreto Castillo, and that said Loreto Castillo was the executor of 
the last will and testament of said Felipe Castillo, deceased, and that he 
knew of no interfering claim to said rancho; that at the same time he 
well knew that your orator was one of the devisees under said will, and 
was entitled to a one-fourth interest in ail of said rancho." It is further 
alleged that Olivera testified before the board of land commissioners that 
the heirs of Felipe Castillo consisted only of the three brothers, Loreto, 
Manuel, and Refugio, although he well knew that complainant was his 
daughter, and that under the terms of the will she was ent itled to a share 
of the estate, of which will, it is alleged, he failed to inform the board, 
but,, on the contrary, that he suppressed it; that the board of land com- 
missioners, "imposed upon by the false and fraudulent évidence herein- 
before set forth, on the 3d day of December, 1,855, granted the pétition 
of said Juan Foster, and confirmed his pretended claim to the said 
Eancho Valle de San Felipe, declaring in the opinion of said board of 
land commissioners that the title to said rancho had been conveyed by 
Loreto Castillo, son and testamentary executor of said Felipe Castillo, de- 
ceased, to the claimant Juan Foster;" that thereafter, to-wit, August 6, 
1866, letters patent were issued by the government of the United States 
to Juan Poster for the whole of the rancho. It is alleged that the deed 
from Loreto Castillo to Foster was recorded on the day of its exécution 
in Los Angeles county, but never was recorded in San Diego county, 
where the land is situate, and that the défendant corporation, which, 
it is alleged, bas succeeded to the rights of Fcster, "at ail times well 
knew ail the facts of the fraud herein alleged, and had notice of the in- 
validity of the said deed or instrument made by said Loreto to said Juan 
Foster as aforesaid." The complainant allèges that she last saw her fa- 
ther in the city of Hermosillo, Mexico, in the year 1847, and never 
afterwards had any communication from him or any knowledge of him; 
that in the year 1851 she removed to Marysville, in this staie, and in 1865 
to Placer county, where she has since resided; that some time after her 
arrivai in California, — "not earlier than the year 1876," — she was told by 
her brother Loreto that her father had made a will, giving her some land 
in San Diego county, which was the first intimation she received of 
such devise; that Loreto informed her that he had sold his own interest 
therein, but that he had not sold hers, and that her interest still re- 
mained intact and vested in her; that subsequently complainant's hus- 
band "began to make inquiries concerning the reputed legacy of her fa- 
ther, and informed your orator that he had seen Loreto Castillo, who in- 
formed him that his sister Elena (your orator) had an interest in some 
land in San Diego county, willed by her father to her and her brothers, 
the said four children of Felipe Castillo, deceased; that he, the said 
Loreto, had sold his interest but had not sold her (your orator's) inter- 
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est;" that complainant never knew until the month of May, 1888, thafc 
the land devised to her by her father was within the Rancho Valle de 
San Felipe, and did not until then know of the deed from Loreto Castillo 
to Foster, or of the proceedings before the board of land commissioners, 
or of the patent issued to Foster. It is further alleged that Loreto Cas- 
tillo, from the time of the exécution of the conveyance to Foster until 
September 1, 1889, kept in his own possession, and concealed from com- 
plainant, the original will of Felipe 'Castillo, on which last-mentioned 
day he delivered it to complainant's attorney; that the will was never 
filed in any court or office, and was never theretofore made public, but 
was by Loreto Castillo, Olivera, Foster, and Garfias kept coucealed for 
the purpose of defrauding complainant of her rights in the property; 
that complainant is an ignorant woman, unable to read or write in any 
language, and has heretofore been too poor to employ counsel or prose- 
cute her rights. While the poverty of the complainant is much to be 
regretted, it does not constitute any légal or équitable ground for graut- 
ing her relief which would be denied to her if rich. The légal and équi- 
table rights of parties to controversies before the courts must be ad- 
ministered regardless alike of poverty and riches. Nor is the fact that 
complainant is ignorant and unable to read or write of itself sufficietit to 
bring into action the aid of a court of equity in behalf of a claim and 
demand otherwise barred by lapse of time. Every one, not under légal 
disability, must assert his or her rights within the time prescribed by 
the rules of law or equity, as the case may bo. It is true that the stat- 
utes of limitations applicable to actions at law do not apply to suits in 
equity, but courts of equity are governed bv the analogies of such stat- 
utes. Norris v. Eaggin,liè U. S. 386, 10 Sup. Ct. Rep. 942. "A 
court of equitj^," said Lord Camden, "bas always refused its aid to stale 
demands where the party slept upon his rights, and acquiesced for a 
great length of time. Nothing can call forth this court into activity but 
conscience, good faith, ahd reasonable diligence. Where thèse are want- 
ing the court is passive, and does nothing. Lâches and neglect are 
always discountenanced; and therefore, from the beginning of this juris- 
diction, there was always a limitation to suits in this court." Smith v. 
Clay, 3 Brown Ch. 639, note. This doctrine has been repeatedly recog- 
nized and acted on by the suprême court. Speidel v. Henrici, 120 U. 
S. 377, 7 Sup. Ct. Rep. 610, and cases there cited. 

In the présent case, the billas amended shows on its face that asearly 
as 1876 complainant was told by her brother Loreto that her father left 
a will, by which he devised to her an interestin some land in San Diego 
county; that he, I^oreto, had sold his interest therein, but had not sold 
complainant's, and that she still retaiiied hers; that subsequently com- 
plainant's husband " began to make inquiries concerning" the legacy, 
and Loreto told hini substantially the same thing. There the com- 
plainant seems to bave been content to rest for a period nearly three 
times as long as that prescribed by statute in California for the recovery 
of land in an action atlaw. In May, 1888, according to the averments 
of tlie amended bill, complainant first learned through her présent 
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soliciter of the exécution of the conve3'ance by Loreto to Foster in 1850, 
of the proceedings before the board of land commissioners under the act 
of congress of March 3, 1851, culminating in the issuanceby thegovern- 
ment to Foster of a patent for the entire rancho on the 6th of August, 
1866; and yet she still delayed bringing suit until January 28, 1890, — 
nearly 40 years after thé inaking of the deed by Loreto Castillo to Fos- 
ter, and more than 23 years after the issuance to the latter of the gov- 
ernment patent. At least 14 years before she asked the aid of this court 
of equity she was informed that her father, who died in California in 
1848, left a will, by which he devised to her an interest in land situated 
in San Diego county, and that her brother had sold his interpst in the 
same land, but not hers. Neither she nor her husband, who received 
the saine information from Loreto, appear tô hâve made another inquiry 
concerning the property,or to hâve taken a single step for the protection 
or enforcement of complainant's rights. Yet complainant rnust be held 
to hâve known that wtiatever land her father owned in California at the 
time of his death, and devised to her, was subject to the considération and 
adjudication of the board of land commissioners created by congress for 
the settlement of theprivate land claims in California, and that a pétition 
for the confirmation thereof was by the law required to be presented to that 
board. If she had gone there, she would hâve found from the records 
of that tribunal, according to the allégations of the amended bill, that 
Loreto Castillo claimed to act as the executor of the will of Felipe Cas- 
tillo, and that he pretended to sell to Foster the entire Rancho Valle de 
San Felipe, of which Felipe Castillo died seised, and that the whole of 
it wasconfirmed to Foster, and patented to him, in fraud of her rights 
under the will; and it was incumbent upon her to assert her rights 
within a reasonable tiuie thereafter. According to her own averments, 
her brother Loreto toid her of the will and of her rights under it as early 
as 1876, and subsequently gave the same information to her husband. 
Instead of enforcing she slept upon them for a period nearly three times 
as long as the statute of limitations prescribed by the state for the recov- 
ery of land in an action at law. Under such circumstances a court of 
oquity will remain passive. An order will be entered sustaining the de- 
murrer and dismissing the bill as amended, at complainant's cost. 
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United States v. Covee. 
{District Court, W. D. PmnsyJmania. May 12, 1891.) 

Indiotment — Violation of Election Laws— Repusal to Testift. 

Rev. St. U. S. § 110, provicîes for the taking of testimony in contesta as to the élec- 
tion of a member of the house of représentatives before certain ofBcers. Id. § 111, 
provides for the issue by such offlcer of his subpœna to the witnesses, and Id. § 114-, 
for the service of the subpœna. Held, that an indictment under Id. § 116, for re- 
f using to attend and testify, whioh avers that défendant, having been duly served 
with a subpœna, etc., "did refuse and neglect to attend and testify," but vphich 
fails to allège spécial statutory authority for the issue of the subpœna, and the par- 
ticular ofBcial by whom it was issued, is insufacient. 

At Law. Motion to quash indictment. 
F. J. Kooser, J. R. Scott, and Ed. B. ScvM, for défendant. 
WaUer Lyrni, Dist. Atty., Wm. J. Brennan, and A. V. Dively, for the 
United States. 

Reed, j. The indictment in this case is intended to charge an offense 
under section 116 of the Revised Statutes, which provides that any per- 
son, who, having been summoned to testify in a contest relating to the 
élection of a member of the house of représentatives of the United States, 
in the manner provided in section 110, section 111, and section 112 
of the Revised Statutes, refuses or neglects to testify, unless prevented 
by sickness or unavoidable necessity, shall be liable to indictment for 
misdemeanor. Section 110 provides that any contestant or returned 
member, desirous of obtaining testimony respecting a contested élection, 
may apply to any of the foUowing officers, who may réside within the 
congressional district within which the élection to be contested was held , 
viz., a judge of any court of the United States; a chancelier, judge or jus- 
tice of a court of record of any state; any raayor, l'ecorder, or intendent 
of any town or city; or any register in bankruptcy or notary publie. Sec- 
tion 111 provides that the otficer to whom the application authorized by 
section 110 is made shall thereupon issue his writ of subpœna, directed 
to ail such witnesses as shall be named to him, requiring their attend- 
ance before him at some time and place named in the section, in order 
to be exarained respecting the contested élection. Section 112 provides 
that, if none of the officers named in section 110 réside in the congres- 
sional district, two justices of the peace may receive the application, and 
jointly proceed upon it. Provision is made in section 120 that the wit- 
nesses are to be examined by the officer issuing the subpœna, or, in case 
of his absence, by any other officer authorized to issue such subpœna. 
The subpœna must, as provided in section 114, be duly served on the 
witness five days at least before the day fixed for the attendance of the 
witness, and, by section 115, no witness can be required to attend an 
examination outside of the county in which he may réside, or be served 
with a subpœna. "It is a gênerai rule that the spécial niatter of the 
whole offense should be set forth in the indictment with such certainty 
that the offense may judicially appear to the court. When spécial facts 
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are an essential part of the offense, they mustbe setout." Whart. Crim. 
PI. § 151. "Where the act is not in itself necessarily unlawiul, but be- 
comes so by its peculiarcircum stances and relations, ail thematters must 
be set forth in which its ill^ality consista. " Hence the omission of any 
fact or circumstances necessary to constitute the offense will be fatal; as 
in an indictment for obstructing an ofiicer in the exécution of process, 
without showing that he was an officer of the court out of which the 
prosecution issued, and the nature of the officiai duty, and the process. 
Id. § 152. An indictment under the twenty-second section of the 
act of 1790, making it an offense knowingly and wilU'ully to obstruct, 
resist, or oppose any officer of the United States in serving any légal pro- 
cess, must show by proper averments that the process was leg.il, notonly 
in form and purpose, but as emanating from some court or officer em- 
powered by law to issue such process. U. S. v. Stmodl, 2 Curt. 155, 
and in that case Justice Cuetis says: 

"To constitute an offense under this law, the obstruction must hâve beenof 
some légal process, and, whatever may bave been the form or purpose of this 
process, it is not légal process, within the meaning of this act, unîess it eraa- 
nated from, and was issued by, some tribunal, judge, or magistrale authoiized 
by the laws of the United States to issue such process. What partieular aver- 
ments are necessary to show this authority to issue the process alleged to be 
obstructed dépends upon the character of the tribunal or officer from whom it 
came. If, as in this case, tiie offlcer who granted the process had by law only 
a limited and spécial authority, dépendent for its existence upon partieular 
facts, every fact necessary to the existence of that authority must either be 
averred in the indictment, or appear on the face of the process set out 
therein." 

An indictment for perjury alleged to bave been committed on an ex- 
amination before "a commissionerof the United States duly appointed," 
but not stating how, or by whom, or under what statute, or for what 
purpose, such commissioner was appointed, is bad on demurrer. U. S. 
V. Wiicox, 4 Blatchf. 391. The indictment in this case avers that the 
défendant — 

"Being duly served with a subpœna personally, by making known the con- 
tents thereof, and by handing hini a copy thereuf, at least flvedays before the 
Slst day of March, A. D. 1891, that being the day his attendance as a witness 
was required by said subpœna before John A. Doyle, eity recorder of ilie city 
of Altoona, * * * or someother person orpersonsduly qualified, * * * 
unlawf ully did refuse and negleet to attend and testify and pro.luce said bal- 
lot-box, as required by said subpœna, although not prevented by sickness or 
unavoidable necessity. " 

The indictment also avers that the subpœna required the production 
of the ballot-box by the witness. 

The first reason set forth by the counsel for the défendant in support 
of his motion to quash the indictment is that "the Mil of indictment dues 
not charge the défendant with the commission of any offense against the 
laws of the United States." The second reason set forth in support of 
the motion is that"the bill of indictment does not averthat the subpœna 
alleged to bave been served upon défendant was issued by any person or 
tribunal authorized or compétent to issue such subpœna, or where or by 
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^hom jt wàs, isâùed." Tested by the rulea laid down in the authorities I 
hâve citedj I think the indictment cle^rly insufficient. The foundation 
©fi th,e, whole proceeding is the iasuing of the suhpcena by one of the se v- 
eral officiais, authorized, by the sections I hâve quoted, to issue subpœnas 
in con tested élection cases. The authority is spécial and statu tory, and 
the particular officiai whoissued thesubpœna.and the mannerin whieh 
it was issued, should hâve been averred in the indictment. This has 
net been done, and henoe it does not appear that the défendant owed 
siïch duty, and was under such légal process as to render him liable to 
the penaities prescribed by the statu te. ¥ot this reason the indictment 
should be quashed. 

This conclusion renders it unnecessary to pass upon the questions 
raised by the third and fourth reasons assigned in the motion to quash, 
or to décide whether an officer of the classes named in the statute may 
go beyond the county of which, or in which, he is an officiai under the 
«tate laws, and take the dépositions of witnesses in other counties in the 
same congressional district, or whether his subpœna will run beyond the 
county in which he résides, where, by the state laws, his powers are only 
exercisable in that county. 



MuRBARGEE et al. V. Baker et al. 
(Circuit Court, N. D. New York. May 11, 1891.) 

Patents for Inventions — Infeingement— Thill Springs. 

Letters patent No. 344,786, issued June 2i), 1886, to William E. Murtarger, for an 
improveii anti-rattler spring for tliill couplings, cotisisting of a spring of V form, 
having arins provided with reverse curves at their ends, and with convexed por- 
tions between the V point and the reverse curves, are not iufringed by a spring 
which, though substantially like the patented device, has no reverse curve and no 
convex portion ; since said patent, being but one in a long séries of slmilar improve- 
ments, Is restricted to the précise form described in its claim. 

In Equity. 

William A. Redding, for complainants. 

Frederick 1. Allen, for défendants. 

CoxE, J. This is an action in equity based upon letters patent No. 
544,786 granted to William E. Murbarger, June 29, 1886, for an im- 
proved anti-rattler spring for thill-couplings. The patentée conceived 
the invention in Decernber, 1883, or January, 1884. His object was 
to provide an inexpensive spring which can be inserted in, and removed 
from, the space between the thill and axle without renioving the thill; a 
spring having reverse curves upon its arms to fit the clip of the axle 
upon one side and the curve of the end of the thill upon the other, so as 
to be held in place by the tension of the spring. The claitus are as fol- 
lows: 
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"(1) An anti-rattler spring of V form, having arms provided with reversa 
curves e j at their ends, and with extended or ccnvexed portions x y between 
tlie V point and reverse ctirves, tlie space between said convexities being 
greater tlian the space between the jack-clip and thill-heel, substantially as 
described. (2) An anti-rattler spring of V form, provided with two arms 
having reverse curves e î at their free ends, and with its lower end bent 
abruptly and curved forward, substantially as described." 

The défenses are want of invention and non-infringement. 

The évidence shows that the patentée was very far from being a 
pioneer. The field of invention, at best an exceedingly narrovv one, 
was so fully occupied when he entered it, that raany who had come with 
high expectations of being permitted to locate there had been crowded 
into the adjoining, but less fertile, field of mechanical skill. The prior 
art shows a great variety of springs designed to accomplish the same re- 
snlts as the spring in controversy. There were U-shaped springs, hook- 
shaped springs, eup-shaped springs and V-shaped springs. There were 
springs made of flat métal, wire and rubber. T-iiere were lever springs, 
coiled springs, and leaf springs; springs with their lower ends round, 
angular and bent abruptly; springs with straight arms and arms having 
concavities, convexities and reverse curves. It is entirely clear, there- 
fore, in view of the prior art and of the limitations submitted to in the 
patent-office, that the eoinplainants are not entitled to a broad construc- 
tion of the claims or to invoke the aid of the doctrine of équivalents. 
The improvement of the patent is but one in a long séries of similar im- 
proveinents having precisely the same object in view. The rule is well 
established that in such cases the patentée must be restrictod to the 
form, arrangement and purpose described and claimed. It is thought 
that the défendants do not infringe the claims construed in the light 
of this well-known principle of law. It is not pretended that the de- 
fendants' spring has ail the features of the patented spring, but it is 
argued that the two structures are ''substantially" and "practically" 
alike and' that where the défendants diverge they employ équivalents. 
Comparing the défendants' spring with the claims, it will be found that 
there is no reverse curve i, no convex portion y, and that the space be- 
tween the convexities is not greater than between the jack-clip and thill- 
heel. In fact, there are no "convexities," as the side of the spring 
which engages the thill-heel is substantially straight. Furthermore, 
there is no "lower end bent abruptly and curved forward," in the sensé 
in which thèse words are used in the patent. As the défendants do not 
infringe the bill must be dismissed. 
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Consolidated Bonging Appaeatus Co. v. Metropolitan Brewing Co.i 

(Circuit Court, E. D. New York. May 1, 1891.) 

Patents for Inventions— No. 223,975— Beeb Vessels. 

Patent No. 3;i2,975, granted to Otta Zwietusch and Edward Heitman for an im- 
provement in automatic pressure relief apparatns for béer vessels, was not an- 
tlcipated by patent No. 219,057, ffranted to Emil Zesoh for an improvemeno in re- 
lief attachments for beer-lermenting vessels. 

In Equity. Suit for injunction and accounting. 
Banning, Banning & Payson, (JE. & H. A. Banning, of counsel,) for 
plaintiff. 

Edward N. Dickerson, for défendant. 

Wheelek, J. This suit is brought upon patent No. 222,975, dated 
December 23, 1879, and granted to Otto Zwietusch and Edward Heit- 
man for an improvement in automatic pressure relief apparatus for béer 
vessels. The patent, and particularly the first claim, which is the one 
now under considération, was construed and sustained against most of 
the défenses now made in Apparatus Co. v. Woerle, 29 Fed. Rep. 449. 
The views of Judge Blodgett are concurred in and foUowed, and référ- 
ence to them appears to be sufficient so far as the same questions arise 
hère. Patent No. 219,0.57, dated August 26, 1879, and granted to 
Emil Zesch for an improvement in relief attachments for beer-fermenting 
casks, appears to hâve been before the court in that case, but without 
évidence as to the time of the invention or use of the structure. Such 
évidence has been produced hère. But neither this évidence nor any 
other proof in the case shows with the clearness required for the over- 
throw of a patent that either Zesch or any one invented or used the eom- 
bination of the knife-edge meehanical fit valve with surrounding water 
chamber of this claim prior to its invention by thèse patentées. The dé- 
cision of this question in this way, with what was decided in that case 
and is followed in this, entitles the plaintiff to such a decree hère as was 
had there. 

Let a decree be entered for the orator, for an injunction and an ac- 
count upon the first claim of the patent, with costs. 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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Wellman & DwiRE Tobacco Co. v. "Ware Tobacco-Works. 
{Circuit Court, D. Minnesota, Thlrd Division. June 10, 1891.) 

TbADE'MaBK — INJUNCTIOÏT. 

The labels ou complainant's tobacoo packages had a représentation of a shield 
or banner and an ellipse with a circle, and thé words "Smoke andOhew. " Tbe 
colors used were red and yellow. Delendant's labels had the same figures and 
colors, and the words "Smoke and Chew," and were so much like complainant's 
that one might easily be mistaken for the other. One was called "Peach Blossom, " 
and the other " Sweet Lotus. " jHeid, that defendant's wrappers were a palpable 
imitation of complainant's, and that their use should be enjoiued. 

In Equity. Motion for injunction. 
Flandraw, Squire & Cutcheon, for the motion. 
E. C. Stringer, opposed. 

Nelson, J. A motion is made upon a bill filed by the complaînant 
for a preliminary injunction to restrain the défendant from using a label, 
brand, and wrapper, so closely resembling the complainant's trade-mark 
and labels and wrappers as to infringe upon the complainant's rights. 
The complainant, Wellman & Dwire Tobacco Company, is incorporated 
under the laws of thestate of Illinois, and a citizen thereof, engaged in the 
manufacture of smoking, plug, and fine eut tobacco, and uses a duly- 
registered trade-mark, in connection with the mode and manner of 
putting up the packages of its manufacture for sale. The défendant, the 
Ware Tobacco-Works, is a citizen of the state of Minnesota, and is charged 
with infringing the complainant's trade-mark, and using wrappers and 
déviées thereon so that the resemblance is calculated to deceive a pur- 
chaser having no cause to use more than ordinary caution, and that the 
défendant has copied from the complainant by design. It is clear to 
my mind that the method of preparing in packages the tobacco manu- 
factured by the complainant for market is infringed by the Ware To- 
bacco-Works. The similitude of the wrappers, and of the labels, in 
connection with the combination of colors used, is apparent. While 
the name "Peach Blossom" used by the défendant to designate his to- 
bacco is not similar to "Sweet Lotus," the name used by the complain- 
ant, the devices on the wrappers make the gênerai efïect of the packages 
the same. The shield Or banner used on the wrappers is similar in shape, 
and of the same gênerai curvature, and, when the tobacco is put up in the 
wrappers, forms a part of the defendant's package corresponding to that of 
the complainant. The entire wrappers and labels so closely resemble each 
other that dealers and purchasers would be readily misled and deceived. 
The difiFerences, on critical examination, are capable of discernment and 
description, but to the eye of an ordinary person who knew the com- 
plainant's packages of tobacco, and never had seen the defendant's la- 
beled as they are, and not knowing of any such kind of tobacco in the 
market, would be misled. The methodical imitation of the wrappers 
and style of labels appear to be intentional, and not accidentai. For 
instance, when the package is put up for the market, in the eenter of 
v.46F.no.4 — 19 
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one sideof defendant's wrapper is a figure like an ellipse, with a cîrcle 
in which are the words "Ware Tobacco-Works, St. Paiil, Minn." The 
colors used:are yellow, red, and bli(e. , The complainant, on a like side 
of his wrapper, has an ellipse with a circle in the center in which is a 
monogram of Wellman & Dwire Tobacco-Works. The colors used are 
yellow, red, blue, and white; and bèlow the center in each are the words 
"Smoke and Chew," in letters of the same size and shape. The upper 
half of the lettèrs used by complainant is red, and the lower half yel- 
low. The upper half of the letters used by défendant is red, and the 
lower half yellow, except the "or" is ail blue, the background of each 
is black, and both edges of the eomplainant's wrapper are dark blue, 
with vine tracings; in the defendant's, light blue, and on one edge two 
buckles, with words, "Selected Leaf;" on the other two buckles, and 
the words "Nothing Better." The sides next below on both wrappers 
are bounded by blue edges inclpsed by red bands. While there are 
variations, the gênerai effect of the wrappers is the same, and they are 
enough alike to enable the défendant company to deceive the public, 
who are purchasers, and interfère with complainant. Motion for in- 
junctipn granted, and it is so ordered. 



The W. F. Brown. 
The Sdnny South, 



Lawbence V. The W. F.; Beown and The Sdnny South, (Smith, 

; Intervenor,) 

{District CaurtyE. D. Louisiana. May 9, 1891.) 

1. ADMIRALTT-^WaGBS of P'eEFOHMEES in riiOATINO CiKcns, 

Llbélants Were përforinerS iii a show f?lven in a float or tow at points on the Mis- 
sissippi river. The tow was propelled by a former ferry-boat, licensed for the 
coastwisetrade. Libeiants' chief duty was to perform before the audience, though 
they also did subordinately somè duties conneoted with running the vessel. The 
intervéning libelant was engineer on the propelling boat or tug-boat. Held, that 
the service of the original libeiants was land service, substantiallj' over which the 
admiralty coilrts could hot take jurisdiction. Held, dlso, that the service of the 
engineer was maritime, giving to him a maritime lien which could be enforoed in a 
court of admiralty. 

2. Same— Wagbs of Enginëeb ou Tuo-Boat. 

Service» rendered by an engineer on the propelling tug-boat were strictly mari- 
time, and his libel niust be maintained. 

In Adniiralty. Libel for wages. 
/. Hutchkison, for claimant. 
/. D. Grâce, for libeiants. 

BiixiNGS, J. This case is submitted upon exceptions to the jurisdic- 
tion of the court as a court of admiralty over the cause, both as to the 
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libelants, and the intervening libelant, who bas had a separate adniiralty 
process and seizure. The libelants who joinpd in the original libel were 
employed by the claimant, nnder thèse cirbumstances: The claimant 
owned a fioating bouse, in wbich was given an exhibition or circus show 
at points betweeri Evansville, Ind.,and New Orléans; the floating bouse 
being for the time moored to the shore, and the spectators — patrons — 
corriing from the land. This floating house was a tow propelled by a 
former ferry-boat, — a stem-wheel steamer licensed for the coastwise trade^ 
described as a ferry-boat, The original libelants were performers in tbis 
circus, hired by the claimant to perform in the exhibition, and also to 
aid in minor mattérs, as he sboùld direct, in the conduct of the tug. 
But tbeir substantial and chief employment was as performers in the 
floating show. 

Two questions are presented: (1) Was the propelling boata vessel en- 
gaged in comnierce axid navigation? I think she wâs. She went from 
point to point upon the navigable waters, subject to admiralty jurisdic- 
tion, for hundreds of miles. The place of employment was within admi- 
ralty jurisdiction. The nature of the employment was for thàt sort of in- 
tercourse, in connection with a business wbich made it commei-cial. It 
was, without doubt, service performed during navigation; so that, so far 
as tbe structure of the vessel and the nature of the claimant's business is 
concerned, the propelling boat was a tug-boat engaged in commerce and 
navigation. (2) The second question is, were the libelants and inter- 
vening libelants sailors, — mariners, — in thalthey were employed to nav- 
igate the vessel? Tbe original libelants were not. Their chief substan- 
tive business or service was to perform before an audience, and tbereby 
afford amusement and entertainment. The fact that they did subordi- 
natelysome duties coiniected with running the vessel does not afl'ect the 
character of their service and employment. It must be classed either 
as maritime or land service, and it is, for the purpose of sucb classifica- 
tion, land employment. The service of the intervening libelant was 
that of engineer upon the propelling vessel, and nothing else. He was 
exclusively a mariner. My conclusion is therefore that the employment 
and service of tbe libelants carried with it no admiralty lien, but that 
the intervening libelant has a lien wbich be can enforce in a court of ad- 
miralty. The libel must therefore be dismissed, and tbe intervening 
libel maintained. This can be done, as the intervening libelant prayed 
for and has a separate admiralty process. 
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The Peogeesso.* 

CoFFiN ». The Pkogeesso or Wells City. 

{District Cowrt, E. D. New York. May 31, 1891.) 

Admibaltt JuEisDKjTioiï — Seaman'8 Waoes— Vbssbl Without Name, Registeb, ob 

DOOOMBNTS. 

A British vôssel was sunk in the barbor of New York, and abandoned by her own- 
ers, and her register closed. She was raised and sold to American citizens, and, 
while without name or register or documents as a vessel, libelantwas employed by 
her owner as mate. The owner claimed that he was to hâve been mate when the 
vessel was ready for sea. In the mean time he served about the wreck as it was 
being repaired. ' He was discharged before the vessel was documented, and before 
she went to sea. On suit brought in rem to recover bis wages, it was contended 
that the wreck was not a vessel, in the sensé that she could hâve offlcers or mari- 
ners, that the services were not maritime, and the court had no jurisdiction. Held, 
that the case was within the admiralty and maritime jurisdiction of the United 
States, and libelant was entitled to recover mate's wages. 

In Admiralty. Suit to recover seaman's wages. 
James ParJcer, for claimant. 
E. G. Benedict, for libelant. 

Bbnedict, J. This is an action in rem to enforce a lien for mate's 
wages against the steamer formerly known as the "Wells City," now 
known as the "Progresse." It is defended with the object, it is under- 
stood, of obtaining a décision upon a question of admiralty jurisdiction. 
The défense set up in the answer is that the steamer, while a British ves- 
sel registered under the name of "Wells City," was sunk in the harbor 
of New York, and was abandoned by her owner, and her register as a 
British vessel duly closed; that she was raised by the underwriters, and 
sold to the claimant, with the purpose to procure for her a register as a 
vessel of the United States, under the name "Progresso;" that at the time 
of hiring the libelant thé vessel had no name or purpose as a vessel, and 
was not a vessel in the sensé that she could hâve either ofïicers or mari- 
ners, nor could either offioers ormariners be shipped or hired as such on 
board of said hull; that when, on November 28th, the libelant was placed 
in charge of said hull, it was with the understanding that when said hull 
should be documented,, and not until then, the libelant should be shipped 
as mate; wherefore it is denied that this is a cause of contract civil and 
maritime, or that it is a case within the admiralty and maritime juris- 
diction of the United States. The proofs show that at the time of the 
rendition of the services in question the vessel was afioat in the Atlantic 
basin, undergoing repairs preparatory to a voyage to sea; that she had 
no American register, and was not in any way documented as an Amer- 
ican vessel; and it is assumed, although not proved, that her British 
register had been closed. Up to the 2ôth day of November, oue Captain 
McArthur was in charge of the ship, and was to go as first mate of the 
Bhip when she obtained her papers. On the 25th of November, McAr- 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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thur fell into the hold and was killed. On the 28th of November the 
libelant was employed by the owner of the ship in McArthur's place. 
Afterwards a master of the ship was appointed by thenameof F'aircloth, 
and under him the libelant served until December 17th, when, owingto 
a disagreement with Faircloth, the libelant's employment was terminated 
by mutual consent. XJpon the évidence it is not open to the claimant 
to deny that the libelant served on board the ship in the capacity of 
mate; for in a written note dated December 17, 1887, the claimant said 
to the libelant, "You had better resign your position," — a phrase that 
would not hâve been addressed to a mère ship-keeper; and this note was 
inclosed to the libelant in an envelope addressed: "Mr. Coffin, Chief 
Officer S. S. Progresse." Furthermore, on December 19th the owner of 
the ship gave to the libelant a certificate in the following terms: 

"New Tokk, December 19, 1887. 
"This is to certify that Captain T. A. CofBn, who bas been in our employ 
as chief olHcer of our S. S. Progresso, leaves our employ for reasons of his 
own. We liave found hira compétent, reliable, and one wiio understands his 
profession. We eommend him to any one needing his services. 

"Belloni & Co." 

Thèse facts compel a iinding that services rendered by the libelant on 
board the vessel were rendered in pursuance of a contract for his services 
in the capacity of chief officer of the ship. Moreover, the character of 
the services rendered, so far as disclosed by the testimonj', was such as 
pertains to an officer of a ship. The responsibility that attaches to an 
officer in charge of a ship was upon the libelant, and the compensation 
agreed on, as testified to by the claimant, was not the compensation of 
a mère ship-keeper. The contract under which the libelant served was 
therefore the ordinary maritime contract of hiring on board a ship or 
vessel, uniess the law be as contended in behalf of the claimant, that the 
fact that the ship was at the time of the rendition of the services without a 
register, had no documents as a ship, and was without a name, deprived 
the services of any maritime character. I do not agrée to this conten- 
tion. The services contracted for and rendered were performed on board 
a ship, and in view of a contemplated voyage of the ship for the pur- 
pose of earning freight. The Progresso was no less a ship or vessel be- 
cause she had no national character and was without a name. Shecould 
navigate, indeed had navigaled, from the place where she was sunk to 
the Ene basin; she could be the subject of salvage services. Absence of 
national character or want of a name would not prevent her from navi- 
gating as a ship. She may not hâve been entitied to the rights and 
privilèges of a vessel of the United States, but she was nevertheless a ves- 
sel, capable of being employed in commerce as a ship, and a subject of 
a maritime service. Such a service was rendered to her by the libelant, 
and by the maritime law a lien therefor attached to her. Upon the main 
question of the case, namely, that of jurisdiction, my opinion, therefore, 
is that the case is one within the admiraltyand maritime jurisdiction of 
the United States. The évidence discloses a difierence betweenthe par- 
ties as to the rate of wages agreed to be paid the libelant. The libelant 
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claimg for 21} days, at the rate of $80 per month, and $1.50 per day 
for his board and lodging, there being no cook on board the vessel. The 
weight of the evidencCi however, is that theagreementwasthatheshould 
be paid at tberate paid the nàan that was fcilled, whiçh was $70 per, 
month, and 60 centa a day for meâls. : At this rate, and giving crédit for 
$10 pàidi himy^ithe amount due the Hbelant is $50.59. . For this sum he 
is entitled to a!decree, and, inasmuch as no tender ispleaded, he must 
also reoover;his costs, to bè taxed. 



The Viegc* 



DABI^'0VICH et al. v. The Virgo. Merkitt Wrecking Co. v. Same. 
CoscHiNA t>. Same. Chertizza et al. v. Same. Provincial Dry-Dock 

Co. V. Same. Empire WarehouseCo. v. Same. Stebbins v. Pro- 
CEEDS OF Same. Luckenbach et al. v. Same. 

(District Court, E. D. New York. April 9, 1891.) 

Maritime Liens— Priobitt — Wages — Salvagb — Supplies — Lâches— Buhdeîi op 
Prooe. 

Claims for wages, salvage, and supplies, inourred upoa the same voyage, at the 
port where the salvage service terminated, vyhere the seamen's right bf action ao- 
crùed, and where the supplies were furnished, are concurrent, and the liens for 
wages and salvage take precedence over the lien of the material-men, where there 
bas been no such lâches on the part of the salvors as to deprive them of their right 
to priority. The burden of showing such lâches is on the materlal-men. 

In Admiralty. On application for distribution of the proceeds of the 
bark Virgo. 

Ullo & Ruebsamen, for Dabinovich et al. 

Hand & Bonney, for Merritt Wrecking Co. 

Hobbs <& Giffordy for Cosehina and Chertizza & Co. 

Edwin G. Davis, for Dry-Dock Co. 

Fred. W. Hinrichs, for Warehouse Co. 

Peter S. Carter, for Stebbins and Luckenbach. 

Benedict, J, Thèse cases corne before the court upon an application 
for a distribution of the proceeds of the bark Virgo. The facts are not 
in dispute. The Virgo, an Austrian bark, bound from Buenos Ayres 
to New York with a cargo of bones, went ashore on Long island on the 
15th of Novenaber, 1890. She was assisted by the Merritt Wrecking 
Company, pulled off the beach, and brought to New York in safety, her 
master and crew remaining on board and in possession. After her ar- 
rivai in New York negotiations were entered into between the représenta- 
tives of the vessel, cargo, and freight and the salvors as to the amount 
of salvage compensation to be paid. Pending thèse negotiations the ves- 

'Reported by Edward G. Benedict, Esq., of the New Tork bar. 
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sel was towed from Staten islahd to the Erie basin by a tug employed 
by the master. At the Erie basin her cargo was discharged, and at the 
request of the master certain boards required for the purposes of discharg- 
ing the cargo were supplied by one John Chertizza. His bill amounted 
to $66.20, and inchided a few dollars for oakum and planking, and four 
days' carpenter vvork furnished the vessel after she was placed upon a 
dry-dock, to which she was taken when the cargo was discharged. Up 
to this time it was the understanding of the salvors, as ^vell as the mas- 
ter of the ship, and ail concerned, that the vessel was to be repaired, 
and proceed upon her voyage home. When, however, the vessel was 
raised upon the dry-dock, it was ascertained that the condition of her 
bottom was such as to render it inexpedient to repair her. Whereupon 
she was let oflE'the dry-dock, and the voyage abandoned. She was then 
libeled for wages by the crew, which had been shipped in Marseilles for 
the voyage, except two shipped in Buenos Ayres for the terni of one year, 
and had up to that time remained on board, and in the service of the ship. 
The salvors also libeled the vessel to recover salvage for the service ren- 
dered in hauling the vessel off the beach, and then libels were filed by 
Chertizza & Co. for the boards, etc.; by Frank Coschina for $274.58, 
for provisions furnished to feed the crew; by A. R. Stebbins for $15, 
towage; by Ed. Luckenbach for $16,towage; bythe Empire Wareho use 
Company for $171.66 for wharfage; and by the Provincial Dry-Dock 
Company for $84 for the use of the dry-dock. No owncr appeared in 
any of thèse proceedings. In the suit of the seamen the vessel was con- 
demned, and she was sold by the marshal for the sum of $2,355. In 
the suit for the salvage the salvage compensation was fixed by the court 
at $500. This was for the salvage due by the vessel alone, and did not 
include salvage due from the cargo or the freight. The amount of wages 
due the crew up to the time of tiling their libel was ascertained to be 
the sum of $979.31. The amounts due the other libelants above men- 
tioned were ascertained to amount in the whole to the sum of $631.44. 
The proceeds of the vessel being insufhcient to pay thèse demands and 
the taxable costs in fuU, the question of the distribution of the fund in 
court is presented; the demands being for wages, for salvage, for sup- 
plies, and each class insisting upon priority in payment over the other 
two. Under the circumstances attending the abandonment of the voy- 
age, the rendition of the salvage service, and the incurring of tiie other 
debts above mentioned, ail thèse demands must be deemed concurrent. 
They were incurred upon the same voyage, at the port where the salvage 
service terminated, where the seamen's right of action accrued, and 
where the supplies were furnished. The order of their payment out of 
the proceeds of the ship must therefore be determined by the rules or^ 
dinarily applied to demands of this character arising at the same period 
in the prosecution of a single voyage. By thèse rules the demands of 
the salvors and of the seamen take precedence over the demands of ma- 
terial-men. 

It is contended that a différent rule should be applied hère, because 
the salvors delayed prosecuting their claim for the space of 60 days after 
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the completion of the salvage service, and permitted the vessel to be sub- 
jected meanwhile to the liens of the material-men. The question raised 
by this contention is not a question of priority, but of lâches, and the 
burden is upon the material-men to show such lâches on the part of the 
salvors as to deprive them of their right to priority. The delay of the 
salvors to enforce their claim by an immédiate seizure of the ship upon 
her arrivai in the port of safety veas because of an understanding, in good 
faith entertained by them, as well as by the master of the ship, that the 
voyage was not to be abandoned, and that the salvage would be paid 
without litigation. Acting upon that belief, the salvors delayed insti- 
tuting a suit for salvage until the 17 th day of January, 1891, when the 
vessel was abandoned by her owners, but in my opinion they did not 
thereby lose or impair the lien which they had upon the ship. The 
maritime law gives salvors a lien upon the ship saved in order that it may 
be unnecessary for salvors to maintain possession of the property saved 
in order to secure payment of their demand. It assumes a surrender of 
the property to its owner, and a certain amount of delay in payment, 
without impairment of the salvors' lien. Of course a salvors' lien may be 
lost or impaired byimproper or unnecessary delay, and when delay gives 
opportunity to the master of the ship to incur other debts upon the crédit 
of the ship, it might be that the right of priority over such debts would 
be held to be lost by delay, if the delay could be found unreasonable or 
unjustifiable. But that cannot be found in this case. The delay on the 
part of thèse salvors did not arise from any improper demand of salvage 
on their part, nor from any unwillingness on the part of the ship to pay 
a proper salvage; on the contrary, the salvage was agreed on, and would 
have been paid if the discovery of the condition of the vessel 's bottom, 
up to that time unsuspected, had not forced the owners to abandon the 
vessel and the voyage. Up to that time ail was in good faith and with- 
out objection, and, but for that unexpected discovery, doubtless no diffi- 
culty would hâve arisen. To hold that such a delay under such circum- 
stances impaired in any way the salvors' right, would, in effect, require 
salvors to take immédiate proceedings against the vessel, in order to main- 
tain the salvors' lien. Such a rule would, in my opinion, be contrary 
to the spirit of the maritime law, would tend to increase expenses and 
litigation, and should not be adopted. 

I am of the opinion, therefore, that the wages of the seamen, which 
are nailed to the last plank of the ship, and which under no circum- 
stances contributed to the gênerai average, as well as the salvage demand, 
are entitled to priority in pajmient over the demands of the other libel- 
ants, no one of whom, it will be observed, in any degree added by their 
services to the value of the vessel, or in the slightest degree increased the 
fund realized from her sale. It is a case of some hardship to the mate- 
rial-men, no doubt, but no greater than in the ordinary case, where the 
vessel proves insufficient in value to pay her bills. The hardship in 
this case arises, not from any fault on the part of the salvors or the sea- 
men, but from the fact that the material-men furnished what they did 
to a vessel so largely incutnbered by liens superior in grade to their de- 
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lïiands. As the fund is sufficient to pay the seamen and the salvors in 
full, no question of priority arises between their demands. The wagen 
of ttie crew and their costs will therefore be first paid, then the demand 
of the salvors and their costs, and what remains will be distributed 
aniong the other libelants, in proportion to their respective demands. 



The Roanoke. 
(District Court, E. D. Wisconsin. June i, 1891.) 

1. General Avekage— Damage et Watek. 

Damage by water poured upon cargo to extlnguish fire is the subject of gênerai 
average. The Buckeye, 7 Biss. 23, disapproved. 

2. Same. 

Whether so, ■when the aet of flooding was that of municipal authorities, without 
concurrence or direction of the master, q^iœre, 

3. Same — Liabilitt of Ship-OwnEr. 

The statute (Rev. St. § 4282) exempting the shlp-owner from liability for damage 
to cargo by flre, happening without his neglect or design, does not release from li- 
ability to contribute towards gênerai average, 
(Syllabus by the Court.) 

In Admiralty. 

The libel was filed by certain undervvriters against the steamer 
Roanoke, in a cause of gênerai average, civil and maritime. The libel 
charges that the Roanoke on the 17th May, 1890, was lying at her dock 
in the port of BufFalo, bound for Toledo, partly laden with a cargo of 
merchandise consigned to Toledo, consisting principally of pipe-clay, 
plaster, cément, jute, cases of envelopes, and spiegel-iron. During the 
day the steamer was taking on cargo until 7:30 p. M., when tire was dis- 
covered in the mid-ship hold, among the jute. Thereupon an alarm 
was given by the ofScers of the vessel, promptly responded to by the 
fire department of Buffalo and the fire-tug City of Buffalo. The lines 
were eut and the steamer taken to the life-saving station opposite her 
place of mooring, and water poured ujjon her to extinguish the fire 
The damage to the steamer by fire was confined to her upper works and 
main deck. Such fire was extinguished by 10:30 p. m. Large quantifies, 
of water were necessarily and continuously poured into the hold for the 
purpose of extinguishing the fire in the cargo, until 6 a. m. thefollowing 
morning, up to which time the jute continued to burn and smolder. 
On the morning of the 19th fire was again discovered in the jute, and 
it became necessary to procure a line of hose from the fire department, 
and pour a stream of water continually on the jute for over an hour^ 
when the fire appeared to be extinguished. At 3 p. m. of May 19th the 
steamer departed on her voyage for Toledo. On the trip it was necessary,. 
at intervais of about two hours, to pour water, with the steamer's hose^ 
on the jute, as fire was constantly breaking out, and this was continued 
until her arrivai at Toledo, at 3 p. m. on May 21st. The next day, the 
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22(1, at 4 A. M,, while unloading cargo, fire was again discoveïed in the 
jute remaining in the after-hold, aind was extinguished by pouring wa- 
ter upon it for about one hour, when unloading the steamer was finished. 
The cargo was damaged by watér, as set ibrth in theigeneral average 
stateriîent annexed;^ .the libel. The libelants werd undervvxiters, re- 
spectively, of certain respective shipments of cargo, and paid to the re- 
spective owners, respeetively, the amount of damage by water to their 
respective shipments, respeetively insured. The libelants claim thattbe 
several amounts paid by them were gênerai average charges, and to be 
contributed for as declared in the gênerai average adjustment, and claira, 
by subrogation, to recover from the Roanokethe sum of $2,505.62, with 
interest from September 16, 1890, in gênerai average contribution. Ex- 
ceptions are filed to the libel, asserting that the facts stated are insuffi- 
cient to support a decree. 

John C. Éichberg, for libelants. 

P. H. Phillips and Geo. D. Van Dyhe, for respondent. 

Jenkins, J., (afler stating the facts aa ahove.) The record présents the 
question whether contribution in gênerai average is sanctioned for dam- 
age by water poured upon cargo to extiuguish fire on board ship. The 
principle whieh underlies the whole doctrine of gênerai average is that a 
loss voluntarily incurred for the sake of ail shall be made good by the 
contribution of ail. Insurance Co. v. Ashby, 13 Pet. 331; Hohson v. Lord, 
92 U. S. 897. The maxiin of the Rhodian law, the foundation of gên- 
erai average, did not in terms extend further than to cases of jettison; 
but the principle applies to ail other cases of voluntary sacrifice, prop- 
èrly made, for the benefitof ail. Anderson v. Steam-Ship Co., L. R. 10 
App. Cas. 107, 114. The maxim itself, as suggested by one author, is 
probably an imperfect statement in writing of the principle known to 
the common law of the seas, illustrating the gênerai principle by a per- 
fectexamplci To justify gênerai average contribution three things must 
concuh- (1) A common imminent péril; (2) a voluntary sacrifice; (3) 
successful avoidance of the danger. Bamardv. Adarns, 10 How. 270; 
The Star of Hope, 9 Wall. 203. The first and third conditions are con- 
fessedly hère présent. The second condition is said to be wanting, be- 
cause, as is claimed, the cargo destroyed was not "selected" for sacrifice; 
«r, in other words, that the loss was incidental and unintentional, not 
primary and designed. Tfaere must be, it is truè^ a deliberate sacrifice 
"to appeasethe exigendy of the crisis, as distinguished from the chance re- 
«ult of thè opération of the natural éléments. I take it, however, that 
the terna "sacrifice," as known to the maritime law; is used in the sensé 
of giving up or suffering to be lost for the sake of something else, not 
in the eease of an immolation. Was there not hère; withiu the prin- 
ciple ;Qf[CMitribution, such designed ihjury, stich deliberate sacrifice? 
Both sbip and cargo were in the embrace of total destruction. De- 
liverance was only possible through extinguishment of the fire. There 
Iwas certainty that pouring water into the hold to drown the fire 
would deelroy cargo not on fire. That was a necessary resuit of the 
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act. There was the will of man directing the act workîng destruc- 
tion to cargo. There was intentional inundation of cargo. There was 
design to avert the greater loss of ship and cargo, by incurring the minor 
loss of part of the cargo. That, in my judgment, is équivalent to a vol- 
untary sacrifice, satisfying the conditions of a gênerai average act. It 
was a sélection by the master for sacrifice of that which by the act must 
necessarily be destroyed. There was, to be sure, no manual sélection, 
no séparation of the "scape-goat" from the remainder of the cargo, no 
particular design to destroy the particular subject. But that is not es- 
sential. It sutfices if there exist the gênerai design to sacrifice that which 
would naturally be lost in conséquence of the act rendered imperative by 
the impending perU. The master must be presumed to hâve designed 
the conséquences necessarily resulting from the act directed. The cargo 
so necessarily destroyed by the act is, in every équitable sensé, selected 
for sacrifice. Many losses in the nature of jettison are thus borne in 
gênerai average. As for exaraple, goods exposed in barges to float a 
stranded ship, and lost in conséquence; goods brought upon deck in or- 
der to get at others for the purpose of ajacto, and washed overboard, 
(Benecke, Ins. 213;) damage done to a ship by a tug coming along-side 
to render salvage service, (Loundes, § 33;) the voluntary stranding of a 
ship to avoid capture, foundering, or shipwreck, {Fowler v. Rathbones, 
12 Wall. 102;) damage to cargo, resulting from such stranding, (Loundes, 
§ 16.) In ail thèse cases there is, in a narrow sensé of the term, no de- 
sign to destroy, no sélection for sacrifice. The purpose is to save, not 
destroy; a lesser péril is incurred to avoid certain loss from a greater one. 
The act, however, is hazardous, resulting in injury. The results are 
presumed to bave been foreseen; that destroyed presumed to hâve bêen 
selected^ for sacrifice. The loss is compensated in gênerai average as a 
necessary conséquence of the measure taken for the common safety. I 
am of opinion that the loss hère falls within the conditions of gênerai 
average contribution. This conclusion is, as I think, supported by the 
decided weight of judicial authority in America, speaking to the précise 
question. Mmick v. Holmes, 25 Pa. St. 366; Nelson v. Belmont, 5 Duer, 
310, affirmed on appeal, 21 N. Y. 36; Heye v. North German Lloyd, 83 
Fed. Rep. 60; Ealli v. Troop, 37 Fed. Rep. 888. It is the settled law 
of England. Stewart v. Steam-Ship Co., L. R. 8 Q. B. 88; Achard v. Ringy 
31 Law T. (N. S.) 647; Schmidt v. Mail Steam-Ship Go., 45 Law J. Q. 
B. 646; Pirie v. Dock Go., 44 Law T. (N. S.) 426; Wire, etc., Co. v. 
SavîU, 8 Q. B. Div 653. It isthe law of France, Belgium, Germany,, 
Italy, Holland, Sweden, Norway, Denmark, and Portugal. (Loundes 
on General Average, Comparative Table, xxxi. and appendices.) It ac- 
cords with the York-Antwerp rules of 1877, which, while without the 
sanction of law, are now generally adopted in marine underwriting, and 
in foreign bills of lading. 

The case of The Buckeye, 7 Biss. 23, decided by Mr. Justice Davis in 
1863, is strongly urged as décisive hère. The décision there is certainly 
counter to the conclusion I hâve reached. The argument of the opinion 
is that there must exist a particular intention to destroy, and a particu- 
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lar Belectioil for destruction. Bàrnard v. Adams, 10 How. 270, 304, 
cited in support, détermines that contribution is not dépendent upon 
any real or presumed intention to destroy, solely upon sélection. The 
Star of Hope, 9 Wall. 203, 233, decided in 1869,— while Mr. .Justice 
Davis was yet upon the suprême bench, and in the décision of which 
he participated, — détermines that if the will of man in some degree 
contributed to the sacrifice, that is sufficient to constitute the voluntary 
act or sélection within the rneaning of the commercial law. There the 
ship, in imminent danger of destruction from fire, sought safety in an 
unknown bay. In attempting to enter she grounded upon a reef or 
bank, the existence of which was unknown to the master. It was said 
there that the stranding was not only not intentional, but was involun- 
tary and unexpected. But the court answered that, being aware that 
such a danger was the chief one to be expected in entering a bay, he de- 
liberately elected to take the hazard rather than subject the common 
adventure to the imminent péril, and to almost certain destruction if 
he remained outside; and that it was not possible to hold, under such 
circumstances, that the will of man did not in some degree contribute to 
the stranding of the ship. That case goes far beyond the one in hand, 
and seems to me wholly irreconcilable with the case of The Buckeye. 
There, was only possibility without expectation of loss; hère, was cer- 
tainty. The will of man in some degree contributed to the sacrifice that 
in the one case was the possible, and in the other the certain, resuit of 
the act determined upon for the common safety. It is with diffidence 
that I venture to dissent from the décision of The Buckeye. I hâve halted 
in opinion whether it is not my duty to yield personal conviction to the 
judgment of the distinguished jurist then presiding in this circuit; but, 
considering that that décision stands opposed, as I believe, to the prin- 
ciple established by the suprême court, and to the law of nearly every 
maritime nation, I hâve felt at liberty to follow my own conviction in 
the interest of that uniformity of décision especially to be desired in mar- 
itime law. If therein I err, an appellate tribunal can set me right. 

The objection that the act was that of the municipal authorities, without 
direction or concurrence on the part of the master, is ill sustained in point 
of fact. The protesl discloses that the alarm was given, and the fire de- 
partment called into action, by the master of the vessel. The action of 
the firernen was therefore by his procurement. Subséquent flooding was 
the direct act of master and crew. It becomes unnecessary, therefore, to 
consider the. cases of Wamsutta Mills v. Steam-Boat Oo., 187 Mass. 471, 
and The Mary Frost, 2 Woods, 306, to the effect that property sacrificed 
by direction of others than the master is not a gênerai average loss. The 
doctrine of thèse cases is challeng^d in Ralli v. Troop, 37 Fed. Rep. 888, 
891. ,., : 

It is lastly objected that neither ship nor owner is liable in gênerai 
àverage for thé loss in question. This claim is predicated upon Rev. 
St. § 4282, exempting the owner of a vessel from îiability for loss or dam- 
age to cargo by reason or by means of any fire happening to or on board 
of the vessel without design or neglect of the owner. This provision is first 
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found in 9 St. 635, and was enacted in 1851, and issaid in Moorev. Trans- 
portation Co., 24 How. 1, to bave been in conséquence of the décision in 
Navigation Go. v. BanJc, & How. 344, applying the commcn-law liabiiity 
of common carriers to carriers fey water. Its provisions are largely bor- 
rowed from similar législation in England. Thure ship-owners were first 
exempted from liabiiity in case of loss or daniage by fire by the statute 
of 26 Geo. III., re-enacted in 17 & 18 Vict. c. 104, § 503. The acts of 
both nations are essentially alike. The courts of England bave ruled thaï 
the exemption of the statute corresponds with the ordinary exemption 
from the accidents of navigation, and doi.3 not touch liabiiity to contrib- 
ute towards a gênerai averagé. Schmidt v. Mail Steatn-Ship Co. , 45 Law J. 
Q. B. 646; Orooks v, AUan, 5 Q. B. Div. 38. Considering the previous state 
of the law, the objectto be obtained, and the history of thé législation, 
there can exist no reasonable doubt of the correctness of thèse décisions. 
That in the law of Insurance damage by water is attributed to the original 
péril by fire as a direct and proximate cause does not warrant a construc- 
tion of the act in question which would seriously unsettle the law of gênerai 
average, and was clearly without the intendment of congress. Excep- 
tions to libel overruled. 



The Iberia.* 

Fabhe a al. V. CuNAED S. S. Co. 

{Vistriet Court, E. D. New TorH. May 15, IML) 

OoLtlsiow— Damages — Loss op Extstino Chabteb. 

A vessel, under a charter which ended at New York, was sunk by collision be- 
fore reaching her port of destination. Awaiting her at New York was a second 
charter from that port to Cadiz. ïhe commissioner, in assessing damages against 
the coUid ing vessel, declined to allow as an itero thereof the f reight which the yes 
sel would hâve earned on the Second vOyage. Held, that such f reight was a proper 
item of the damages recoverable againat the collidlng vesseL 

In Admiralty. On exceptions to commissionor's report. 

E. D. Benedict, for libelants. 

Owen, Gray & Sturges, for respondent. 

Benedict, J. This case comes before the court upon exceptions taken 
by each party to the report of the commissioner to whom it was relérred 
to ascertain the damage sustained by the libelants by the sinking of the 
steamer ïberia in a collision with the steam-ship Umbria. The princi- 
pal objection to the report is that taken by the libelants upon the ground 

>Beported by Bdward Q. Bea«aiot, Ksq^., of the New ïork bar. 
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6f the re]"ection by the commissioner of any ajlowance for the loss of 
freight ;WhicK the steamer woul'd hâve earnéd under a charter which had 
been effected on October 27 , 1888, in anticipation of her arrivai in "New- 
York, upon the completion of the charter, from New York to Aden and 
back to New York, under which she was sailing to New York at the 
time she was sunk and became a tptal loss. Evidence was introduced 
before the commissioner showing that at the time of the sinking of the 
Iberia by the collision in question there was awaiting her in New York 
a charter-party, exeçuted October 27, 1888, for a voyage from New York 
to Cadiz to carry a cargo of tobacco and small stowage. That tobacco 
and staves had been actually ehgaged for snch a voyage, on which she 
would hâve earned a gross freight. of $11,603.53. The commissioner 
declined to allow.the amount of freight that would hâve been earned by 
the steamer under the charter from New York to Cadiz, upon the ground 
that she Ijecame atotal loss by means of the collision in question, and 
in çuch case the liability of the ofîending party ends with payment of 
total loss, with interest from the time of loss. 

I am uhable to agrée with the commissioner in this conclusion. The 
rule of restitutio ad integrum is applied to losses caused by collision, as 
also the rule that nothing can be allowed for damage that is uncertain, 
spéculative, and reniote. In this case there is nothing uncertain, spéc- 
ulative, or remote in the claim for the freight that had been actually 
contracted for the Iberia under the charter from New York to Cadiz. 
The voyage had been determined on, the charter-party had been exe- 
çuted, and the cargo had been engaged; and it is certain that, but for 
the collision in question', the Iberia would hâve eathed for her owners, 
under the charter to Cadiz, a sum that is capable of computation. If, 
at the time of her losa, the ship had been engaged in pexforming a char- 
ter from Aden to New York and back to Cadiz, the loss of freight on the 
voyage to Cadiz would hâve been recoverable; and it is not seen how 
any différence arisès from the fact that at the time of the loss she was 
chartered for the same voyage by two charter-païties instead of one. 
The ship; ai the tiriie of her destriliction was not ônly performing the 
charter from New York to Cadiz, but she was also proceeding to New 
York for the purpose of taking on board the cargo which it had been 
agreed she sbould carry to Cadiz, and which was then.awaiting her ar- 
rivai. The freight that the ship would bave earned on that voyage 
seems, therefore, to me to bave beén actually lost by.reason of the col- 
lision, and I am unable to discover any ground for rejecting any part of 
an -actual loss which thftlibelant sustained byreasqn of the destruction 
of bis ship. Courts of admiralty, whieh are courts of equity, are not. 
more restriqted in the matter of danip^es than are the courts of common 
la\Y; andi'tlie rule of courts of cpoînion law, as steted jp Addison on 
^orts, (yqlumé^, § 1391,) ip a,s fpllows: 

"Alïhough a plaintiff is not to be compensated for uncertain and doubtfut 
conséquences which, maynpver^.epsue, yet he js, entitled to compensation for 
losses which will almosc to a cerlainty happéii." 
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This case corne» withîn that rule. It seems strange to say that tha 
fact that the ship beçapie! à total loss by reaaon pf the dçfendant's négli- 
gence prevents the lifcéïànts ftom recoveriog of the défendant freight 
which his ship would hâve earned but for her loss. I ftmaware that 
the adjudged cases are not in entire harraony upon the point under con- 
'ôidèration, but I think the following cases, namely, The Freddie L. Por- 
ter,, 6 Fed. Rep. 822; The Canada, Lush, 686; ,ï%e Ccnsett, 5 Marit. 
LawCaè. 34n; The Star of IndiÂ,ï Vxoh. Div. 466; îTi'ô Mary Steele, 2 
Low. 370; Tlie Bdgenland, 36 Fed. Rep. 504, — afford support for a dé- 
cision, which appears to me to be the only just décision in this case, that 
the loss of the freight which the ship would hâve earned on the voyage 
from New York to Càdiz should be încluded in the recovery. The second 
exception taken by the libelant is therefore allowed, and the case will be 
referred back to the commissioner to ascertain and report the amountpf 
loss actually sustained by the libelant by reason of having been preverited 
from performing the charter from New York to Cadiz, which hâd been 
executed on October 24, 1888. Tîie other exceptions taken by the libel- 
auta ara ovciruled, aa are also the exceptions takeu by the respuudëut. 



The Médusa. 

The m. E. Stapus. 

Flannery V. The Médusa. 

Centeb V. The M. E. Staples. 

iDistrict Court, E. D. A'^eto TorJc May 23, 1891,) 

Collision— Stbam aitd Sail— Plbasukb Yacht— Dctt ot Steam-Vessbl. 

A Bteam-vessel is under the same obligation to avoid a sailiug yacnt as any othei^ 
vessel under sali. 

In Admiralty. Suit to recover damages caused by collision. 
Hyland & Zabriskie, for the M. E. Staples. 
Julian B. Shope, for the Médusa. 

Benedict, J. At the time of the collision which gave rise to thîs action 
the sloop yacht Médusa and the tug M. E. Staples were proceeding down 
the New York bay above the Narrows, on crossing courses. The yacht, 
being a sailing vessel, had the right to hold her course, and it was tha 

*IUported by Edward Q. Benedict, £sq., of the New York bnr. 
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duty of the tug, being a vessel under steam, to avoid her. Both ves- 
àels held their courses until collision was imminent, indeed inévitable, 
withdTit prompt action on the part of the tug. The liability 6f the tug 
for the collision is plain, and it is equally plain that the yacht was guilty 
of nb fault. The collision is easily explained by circumstances proved, 
which go to show that the tug acted upon the idea that because the tug 
was a vëssel engaged in business, while the Médusa was a pleasure yacht, 
and able to change her course easily, it was the duty of the yacht to give 
way for the tug. This was a mistaken idea on the part of the tug. 
Pleasure yachts, while subject to, are also entitled to actupon, the rules 
of navigation. There was nothing in the situation of thèse vessels to 
create an exception to the ordinary rule of navigation by which it is 
made the duty of a steam-vessel to avoid a vessel under sail. The tug 
had a single boat in tow on a hawser 100 feet long. She could, by stop- 
ping, bave given the yacht room to pass without collision. She could 
by a slight change of her helm bave removed ail danger of collis- 
ion. She was in possession of the power to avoid approaching vessels, 
and that is the basis of the rule of navigation, and I discover nothing in 
the proofs upon which to pass a décision that she was relieved from the 
rule. Therefore, by the navigation rules, the yacht had the right to hold 
her course, and it was the duty of the steam-vessel to avoid her, and this 
duty was in no way modified by the fact that the vessel she Avas approach- 
ing was a pleasure yacht, able to alter her course without much trouble 
or loss. The libel of the owner of the tug is therefore dismissed, with 
costs, and, in the case of the owner of the yacht, a decree will be entered 
in favor of the libelant, with an order of référence to ascertain the amount 
of the damage. 
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McNuLTY V. CoNNECTICUT MÛT. LiFE INS. Co. et ol. 
■ (Circuit Court, N. D. Imva, E. D. June 11, 1891.) 

1. Eemoval of Causes — Application. 

Where, in an action on an insurance policy, it appoars thatthe policy was assigned 
by the itisured to a third person, wtio assigned it to one of the parties to tiie action, 
a pétition for removal on the ground of diverse citizensliip, wWcli fails to show the 
citizenship of such third person, is not suffioient to warrant removal. 

2. Same — Sbparable Controveest. 

In an action brought by an administratrix against an insurance company npon a 
policy of insurance on the life of her intestate, in which one claiming the policy as 
assignée is made a party défendant, the controversy between the administratrix 
and the assignée, on the one side, and the company on the other, is single. 

At Law. Motion to remand. 

George H. Barnes and Powers, Lacy & Brœjin, for plaintiff. 

Henderson, Hurd, Danieb & Kiesel, for défendants. 

Shieas, J. From the transcript of the record now on file in this court 
the following facts are gleaned: On the 16th day of November, 1868, 
Henry T. McNulty, then a résident of Dubuque, lowa, took out a policy 
of insurance on bis life in the Connecticut Mutual Life Insurance Com- 
pany, in the sum of $10,000, payable to the said McNulty, his execu- 
tors, administrators, or assigns, in 90 days after due notice of and proof 
of the death of said assured. On the 9th day of July, 1878, Henry T. 
McNulty in writing assigned this policy to Duncan & Waller as security. 
Subsequently, but withoUt date, Duncan & Waller assigned the policy, 
and ail claim under it, to Edward W. Duncan. On the 13th day of 
April, 1890, said McNulty died, and Mary A. McNulty, his widow, was 
duly appointed administratrix of his estate by the proper court in Du- 
buque countj', lowa. The présent action was brought by said adminis- 
tratrix to the January term, 1891, of the district court of Dubuque 
countj', the insurance company and Edward W. Duncan being made 
défendants, the claim against the company being upon the policy of 
insurance, and, as against the défendant Duncan, it is averred that he 
claims to hold the policy as security for certain suras advanced to pay 
the prehiium on said policy during the life-time of said Henry T. Mc- 
Nulty, the amount of which the administratrix cannot détermine; and 
it is thereforé prayed that said Duncan be required to establish what, if 
any, claim he bas for which he holds said policy as security, and that 
the amount of the respective interests in said policy as between the ad- 
ministratrix and said Duncan be established , and judgment entered ac- 
cordingly. Section 2547 of the Code of lowa provides that " any person 
may be made a défendant who has or claims an interest in the contro- 
versy adverse to the plaintiff, or who is a necessary party to a complète 
détermination or settlement of the question involved in the action, ex- 
cept as otherwise provided by law;'" and it was under the provisions of 
this section that Duncan Was made a défendant to the présent action. 
At the January term, 1891, of the state court the défendant company 
v.46F.no.5— 20 
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iiled its pétition for removal, averring that the corapany, when the suit 
wasbrought and wheil; the, removal pétition was.filed, wag a, corporation 
•created under the làws bf ' thè state of Connecticut; that thê plaintiflf, 
Mary A. McNulty, and the, défendant Puncan were then and are citi- 
zens of the state of lowa; that the plaintlfi'and the défendant Edward 
W. Dnncan each demand of the petitioner the payaient of the whole 
sum of $10,000, nientioned in the policy, and each claims an interest 
therein exceeding, exclusive of interest and costs, the sum of $2,000; 
and that the petitioner, as' against each and both of theûi, refuses to pay 
any sum whatever, and resists the entire demand and daim. The state 
court refused to order a removal, and théreupon the petitioner procured 
a transcript of the record, and filed the same in this court, and plaintift' 
now moves for an order remanding the cause. 

In support of the jurisdiction of this court it is argued that there is in 
fact involved in the action, three several controversies, to-wit, that be- 
tween the administratrix ; and the company, that between Edward W. 
Duncan and the company, and that between the administratrix and the 
said Duncan; and that the company, ha ving the right to remove the 
controversy between it and the administratrix, has thereby the right to 
remove the entire action. Can it be successfully claimed that the con- 
troversy between the administratrix and the company is separable and 
distinct from that betvyeen Duncan and the company? The right of the 
action against the company is based solely upon the liability created by 
the contract evidenced by the polioy of insurance. The theory of the ac- 
tion as brought by theadministratrix is that upon the death of Henry T. 
McNulty the company, by the terms of the policy issued by it, became 
bound to pay " to the said McNulty, his executors, administrators, and 
assigns," the sura of $10,000, and that part of this sum belonged to Dun- 
can in repayment of the amounts due him, and the balance belonged to 
the administratrix. The question in which the company is interested 
is whether the policy of insurance was in force when McNulty died, and 
the controversy over this issue is one and indivisible. , According to the 
theory of the action as setforth in the pétition filed therein, both the ad- 
ministratrix and Duncan bave an interest in the single claim against the 
insurance company, and it is proposed to settle the liability of the com- 
pany on the policy, and then, if sùch liability is established, to déter- 
miné the shares or interest belonging to the claimants. 

Arranging the parties to the record with référence to their actual 
relation to the cause of action as disclosed in tlje pétition, the ad- 
ministratrix and Duncan are interested adversely to the insurance com- 
pany in the controversy over the liability of;the company upon the 
policy pf insurance, but there do ,not exist separable controversies be- 
tween, them, and the compçmy touehing that issue. Treating the con- 
troversy, tberefore, as one, and : not separable, does the record show 
that this .court cah take jurisdiction byrenaoyal?, Ùpon the face, of 
the record, it appears that the, policy o^; insurance was assîgned by 
Henry T. ,McNu]ty to Waller & Duncan, and by them to Edward W. 
TDuncan. The^recçrd wholly fails to show the citizenship of said assign- 
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ors, and therefore it is not made toappear that Duncan could îiaveorig- 
inally brought this action in the fédéral court; in other words, had the 
administratrix and Edward W. Duncan brought this action originally 
in the fédéral court, in order to sustain the jurisdiction it would hâve 
been necessary to aver the citizenship of the parties under whom Dun- 
can claimed title, and to show that their citizenship was diverse from 
that of the insurance company. Lnder the act of 1887, as amended by 
that of 1888, to justify a removal on ihe ground of diverse citizenship it 
must appear that the case is one of which the fédéral court could take 
jurisdiction originally under the provisions of the first section of the act. 
rhe record fails to show that said Duncan, either alone orconjointly with 
the administratrix, could hâve brought suit in the fédéral court upon the 
policy of insurance, for the reason stated, to-wit, that Duncan holds the 
policy as assignée, and the record fails to disclose the citizenship of his 
assignors. As it does not appear that this court would hâve had juris- 
diction originally over this cause, it cannot take it by removal, and the 
motion to remand is therefore sustained, at cost of the défendant corpo- 
ration. 



DAvia v. Chicago & N. W. Ry. Co. 
(Circuit Court, N.D. Iowa,C. D. 3^6 10,18^1.) 

Remqval of Caijses — Local Préjudice— Time of Application. 

Under the removal act of ]bS7, as amended in 1888, wbich provides that a cause 
mày be rémoved oh the ground of local préjudice "at any tiœe before the trial 
thereof , " an application for removal on the ground of local préjudice cornes too late 
when made after a trial on the merits has beén entered upon, though the jury were 
discharged without agreein^ on a verdict. ' 

At Law. Motion to remand to state court. 
F. W. PUhbury and C. H. Clark, for plaintiff. 
J. C. Cook, for défendant. 

Shieas, J. This cause was commenced in the district court of Wright 
county, lowa, and was removed to this court upon the pétition of the 
défendant, alleging the existence of local préjudice and influence. The 
transcript having been filed in this court, the plaintiff now moves foràn 
order remanding the cause, for the reason, among others, that it appears 
on the face of the record that the pétition for removal on the ground of 
local préjudice was not filed until after the cause had been once tried in 
the state court. From the record it appears that on the 25th day of 
March, 1889, the case came on for trial before a jury- in the state court. 
The évidence was uitroduced and the case was submitted to the jury on 
on the 28th, and on the 29th the jury, being unable to agrée, were dis- 
charged from further considération of the cause, and the same was con- 
tinued to the May term^ and thence to the October term, of said court. 
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The pétition for reinoval into the fédéral court was filed therein on the 
lOth of Heptember, 1889. 

Thus the question is presented whether, under the act of 1887 as 
amehded by that of 1888, a cause can be removed on the ground of local 
préjudice or influence after a trial has been entered upon in the state 
court, but which, for any reason, did not become a final trial, so that 
the cause was pending for trial when the pétition for reraoval was filed 
in the proper court. The décisions in the several circuits are not in ac- 
cord upon this question, and it cannot be questioned that a strong argu- 
ment can be raade in support of either side of the proposition. The act 
of 1866 provided that the pétition for removal might be filed "at any 
time hefore the trial or final hearing of the cause." The act of 1867 pro- 
vided that the pétition might be filed "at any tim-e before the final hear- 
ing or trial of the suit." In cases arising under thèse statutes it has been 
held that the word "final" qualified both "hearing" and "trial," and 
that therefore, if a case was pending awaiting a trial, it could be removed, 
regardless of the number of previous trials or mistrials that might hâve 
taken place. Thèse décisions of the suprême court are based upon the 
force given to the word "final" as qualifying the words "trial," as appli- 
cable to lavv actions, and "hearing," as applicable to suits in equity. 
Insurance Go. v. Dunn, 19 Wall. 214; Vannevar v. Bryant, 21 Wall. 41. 
In the act of 1875 the language used is that the pétition for removal 
must be filed "before or at the term at which said cause could first be 
tried, and before the trial thereof." In construing this act it has been 
repeatedly held by the suprême court that the submission of a demurrer 
presenting an issue of law affecting the merits is a trial, within the mean- 
ing of the act, and that, even though after the ruling upon demurrer 
leave is granted or the right exists by the statute to amend, and the case 
is pending for final trial upon such amendment, the right of removal 
does not exist, because not applied for before the trial. Alley v. Nott, 
111 U. S. 472, 4 Sup. et. Rep. 495; Scharff v. Levy, 112 U. S. 711, 5 
Sup. et. Rep. 360; Gregory v. Hartiey, 113 U. S. 742, 5 Sup. et. Rep. 
743. When, therefore, the act of 1887 was enacted, it had been settled 
by repeated décisions of the suprême court that when the statute régula ting 
removals used the term "before final trial or hearing," or the équivalent 
thereof, it m eant that the rerrioval might be had at any time when the 
cause was pending in the trial court awaiting trial, regardless of the 
number of previous trials or mistrials that had been had, for the reason 
that none of thèse could be deemed to be the final trial or hearing; 
but that if the language used in the statute was the équivalent of ^' H 
found in the act of 1875, to-wit, "before the trial thereof," then ttie 
meaning was that the removal must be petitioned for before the judg- 
ment of the state court had been invoked upou any question of law or 
fact affecting the merits of the case, as upon a demurrer to the pétition 
or plea, although such demurrer or plea might hâve been overruled, and 
the cause bc' pending for trial and final disposition. In the light of the 
interprétations given to thèse phrases, congress enacted in the act of 1887 
and the amendatory act of 1888 that, on the ground of local préjudice 
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or influence, a cause may be removed by the défendant "at any tîme be- 
fore the trial thereof." It is a settled principle that when, through ju- 
dicial interprétation, certain words bave acquired a well-understood 
meaning, and they are used in a subséquent statute touching the same 
subject, the presumption is that the législature intended theni in the 
sensé already given them by previous interprétation. The Abhotsjord, 98 
U. S. 440; Glajiin v. Insurance Co., 110 U. S. 81, 3 Sup. Ct. Rep. 507. 
Is it not, therelbre, the fair inference that when congress, in adopting 
the act of 1887, changed the phraseology from that used in the act of 
1867 to that used in the act of 1875, it was intended that the words 
"before the trial thereof," found in the act of 1887, should bear the same 
construction that had been given them in the act of 1875? 

This, it seems to me, is the fair inference from the change made in 
the words used; and, while it cannot be denied that there is much force 
in the reasoning found in the cases which hold the contrary view, yet, 
on the whole, to my mind the weight of the argument is with the cases 
that hold that, under the présent statute, a removal on ground of local 
préjudices or influence cannot be had after a trial has once been had in 
the state court, or, in other words, that in this particular the présent 
statute must bear the same construction as that of 1875, and hence, that 
after a trial upon the merits has been actually entered upon in the state 
court, it is too late to seek a removal to the fédéral court upon the ground 
of local préjudice or influence. 

The motion to remand is therefore sustained, at ihe cost of défendant. 



Kenyon V. Knipe et al. Same v. Sqdire. Same v. Squiee et al. 
{Circuit Court, D. Washington, N. D. June, 1891.) 

1. FEDERAL Courts — Jukisdiotion— Trassfer op Causes. 

The Washington, Dakotas, and Montana enabling act, §§ 23, 2,S, provide for the 
transfer to those courts, upon the written request of the proper party, of those 
cases pending in the territorial suprême court of which the circuit and district 
courts would hâve had jurisdiction under the laws of the United States, had they 
been in existence at the commencement of the actions. lield, that the facts nec- 
essary to give the fédéral courts jurisdiction are proporly shown in the pétition 
for transfer, or in affidavits accompanying It. 

S. Same — Ripariatt Rights — Local Law— PedEbal Question. 

Riparian or littoral rights are not an appurtenance of the land, but a mère inci- 
dent of its ownership, arislng eut of the local or common law; and a grant by 
the United States of the land is not such a conveyance of the riparian rights as 
will give jurisdiction to a fédéral court of a contest over such rights, as involving 
a fédéral question. 

3. Same— TiTLE of Land below High Water. 

Whether the grantee of land on the shores of a navigable bay, under a grant by 
the United States, takes such an interest in the soil below high- water mark as will 
enable him to make a valid conveyance thereof, dépends upon the local law of the 
state where the land is situated, and is not a fédéral question, giving jurisdiction 
to the fédéral courts. 

4. Same — Nuisance in Navigable Waters. 

In the absence of a fédéral statute assuming police jurisdiction ot the navigable 
waters within the limits of a state, a contest as to whether certain érections therein 
are a public nuisance présents no fédéral question. 
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Su BaJJ*— JURIBDIOTIOSAL AMOTOT. 

' But whére a cause so transferred seeka to abate a nuisance caased by obstmo^ 
. tions in navigable waters, and tlie pétition fails to show that the plaintifT bas suf- 
fered damages to the jurisdictional amount, the lederal court caimot tàke Juria- 
diction, and the case must be remanded. 

On Motion to Remand. 

Howe & Corson, for plaintiff. 

27io8. Burke and /. C. Haines, for défendants. 

Knowles, J. Thèse cases were ail argued at the same tîme, and snb- 
mitted together. Except in one particular, the sanie légal points are 
presénted in each; and what I hâve to say upon them will, except on 
this, one point, apply to ail of them. 

Thesë cases were tried in the territorial district court of the third ju- 
dicial district of the territory of Washington. From the several judg- 
ments rendered in thèse cases against him, the plaintiff appealed to the 
suprême court of said territory. Pending said appeal; Washington Ter- 
ritory ceaséd to exist, and the state of Washington was organized and 
admitted into the Union. By virtùe of the provisions of sections 22 
and 23 of the enabling act of congress, providing for the formation of 
constitutions for the states of North and South Dakota, Montana, and 
Washington, and for the admission ôf such new states into the Union, 
and by virtUe of the constitution of the state of Washington, the suprême 
court of the state of Washington became the successor of the suprême 
court of the territofy of Waishington as to ail cases pending therein, except 
those of wbich the United States district or circuit courts created for said 
state of Washington by said enabling act might hâve had jurisdiction, 
under the laws of the United States, had they existed at the time of 
the commencement of such causes. As to thèse causes, the above-named 
United States cOMrts became the successor of said suprême court. In 
section 23 of the said enabling act, it is provided that, in ail civil ac- 
tions, causes, and proceedings in which the United States is not a party, 
transfers shall not be made to the circuit and district courts of the United. 
States except upon the written request of one of the parties to such ac- 
tion or proceeding filed in the proper court, and in the absence of such 
request such cases should be proceeded with in the proper state court. 
This proviso limits thetransfer of ail civil cases, in which the United 
States is rot a party, to the United States courts, to those in which a 
written request is made; eXbepting, perhaps, certain civil cases of which 
the state court could not receive jurisdiction, even though the same might 
be conferréd by an act of congress. Without this written request, ex- 
cept in the cases naméd, there can be ho transfer from a state to the 
United States courts in civil actions. The written request is to be made 
to the proper court. There might be some doubt as to what is the proper 
court, were it not provided that, in the absence of such request, such 
causes shoûld be proceeded with in the proper state courts. It must 
be understood that, until such written request is made, the cause ia 
pending in the proper state court, and to this the request must be made,, 
and tbia must order the transfer. 
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The next question présente^! is, how must it appear, that the cause 
soughtito W: transferred is one ojf which either of the United States 
courts for Washington: would hâve hadj'urisdiction at the time the cause 
was commenced, had they existed? It is urged in this case that it must 
hâve Bo appeared in the record as filed iij the suprême court. There 
was no law which required sach facts to appear in the record in the ter- 
ritorial district or suprême court. They were courts of gênerai, not spé- 
cial, juvisdiction, such as are the courts of the United States. It is not 
usualto allège citizenship of the parties in a court of gênerai jurisdiction. 
Such allégations, as arule, m the courts, are treated as surplusage. To 
niakea construction of the statuts under considération which would pre- 
vent a citiz^jn of another state from having his cause transferred to the 
United States court, unless his citizenship and that of his adversary, ap- 
peiired in the record as filed in the suprême court of the state, would in 
a great raeasure render the same valueless, and of no practical benefit 
to the parties intended to be benefited by its provisions. The more just 
and reasonable rule, and the one which has been followed to sonie ex- 
tent elsewhere, is to allow fhe facts to be shown in the pétition for re- 
œoval, which would give the United States court jurisdiction, or by an 
.afKdavit accompanying the pétition or written request or motion for a 
transfer. If thèse facts are disputed, there can be an issue raade in the 
^court to which the cause is transl'erred, and their truth determined in 
,that tribunal. In this case the appellant filed a pétition setting forth 
!the facts which he conceived gave jurisdiction to this court. Thèse facts 
are not controverted. In the motion to remand now presented for dé- 
termination, it is urged that thèse facts are not sufficient. In this péti- 
tion the appellant bases the jurisdiction of this court upon thèse propo- 
sitions or groups of facts; (1) That the grant of the United States to 
A. A. Denny, borderingupon Elliott bay, conveyed also to him certain 
riparian or littoral rights, which are disputed by the appellees. (2) 
That it is urged by the appellees as a défense that this grant, conveying 
to said Denny the land bordering on the premises named in tlie grant, 
also conveyed the land below high-water mark in said Elliott bay, a por- 
tion of which has been conveyed to the appellees. (3) That the obstruc- 
tions complained of by appellant in said bay are a publie nuisance in 
the navigable waters of said bay, and àlso a private nuisance to appel- 
lant. 

After a careful examination of the records, I am nnable to find wherein 
it présents any dispute as to whether or not the patent to Denny of his 
land bordering on Elliott bay conveyed to him littoral or riparian rights. 
It is itrue that the answèr does deny appellant's littoral rights, not, be- 
causé the gtant to Denny dôes not give tJiera, but because the appellees 
hâve a conveyânce to the. sioil Under the bay from the said penny which 
give them. thèse rights. Both are claiming their rights from the same 
source. Under the following authorities, this would exclude the juris- 
diction of this court: Romie y. Casanova, 91 U. S.379; IfcStaj/v. Fried- 
man, 92 U. S. 723. But it may be urged that, under the issues pre- 
sented, the. appellees might raise the question that the grant to Denny 
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did not convey to him littoral rights. It is not enough for a record to 
show that a fédéral question might be raised in deciding the cause. It 
must show that a fédéral question was in fact raised, or that the décis- 
ion of a fédéral question was in fact raised, which it would be necessary 
to décide in rendering judgment in the cause. Bolling v. Lersner, 91 U. 
S. 594; Brown v. Atwdl, 92 U. S. 327. I am unable to see up to this 
time why it is necessary to décide in this case whether or not the grant 
to Denny did convey to him any littoral rights in Elliott bay. But 
let it be admitted that this issue is presented; that the appellant as- 
serts, and the appellee dénies, this right. Does this issue présent a féd- 
éral question? I am satisfied it does not. The grant to Denny of the 
premises which include the lots claimed by appellant did not grant to 
Denny any littoral rights, although said land touches upon the waters 
of Elliott bay. Littoral rights do not come to the owner of land bor- 
dering upon navigable waters as a part of bis grant. He owns such 
rights by virtue of his ownership of the land. Thèse rights come to 
him by the local or common law of the land, and not as a grant. That 
I may be fuUy understood, let me illustrate. At one time, in some of 
the stateS, a citizen was an elector only when he owned property worth 
a stated amount. The conveyance of property worth this amount to a 
citizen who possessed no property resulted in his becoming an elector. 
The conveyance did not make him an elector, but the law, on account 
of the value of property. So, in this case, the conveyance to Denny did 
not give him littoral rights, but the law, on àccount of his becoming 
the owner of the premises grantedi In Gould on Waters (section 179) 
that author says upon this subject: 

"Ki|iarian owners upon navigable fresh riversand lakes may construct in 
the shoal waters, in front of their land, wharves, piers, landings, and booms 
in aid of, and not obstructing, the navigation. This is a riparian right, be- 
ing dépendent upon title to the bank, and not upon title to the river-bed. Ita 
exercise may be regulated or prohibited by the state; but, so long as it is not 
prohibited, it is a private right, derived from a passive or implied license by 
the public. As it does not dépend upon title to the soil under water, it is 
equally valued in those States in which the river-beds are held to be public 
propeity, and in those In which they are held to belong to the riparian propil- 
etors usque adfllum aguce. This right is a mère franchise in those localities 
where navigable fresh waters are public property." 

There is no différence between tide-waters and navigable fresh waters, 
as to the littoral rights hère discussed. Id. § 148. In some states this 
right is property, aiid, if valued, cannot be taken by the public from the 
owner without just compensation. In other states no compensation is 
âllowed to an owner deprived of such rights for a public use. If the 
right can be termed a "license by the public," or a "franchise," it can 
hardly be said to be an appurtenance to land granted. While the term 
" appurtenance" may he found applied to this right, I am sure, upon a 
review of ail the authorities, it will be found that it is not an appur- 
tenance granted with land upon the margin of navigable waters. The 
views hère eiprèâsed may be in confiict with the views expressed in the 
case of Case y. Tqftus, 39 Fed. Rep. 730. The very eminent judge, 
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Deady, who deJivered the opinion in that case, did not seem to consider 
the jurisdicUon of the court, but seemed to hâve treated the case as 
though this was admitted from the fact that the title of the littoral pro- 
prietor to his land on the margin of Yaquina bay was derived from the 
United States. Ail that is said upon thesubject of jurisdictionis: "The 
suit was brought in the circuit court of the state for the county of Bar- 
ton, and reraoved hère on the ground that the défense to the same arises 
under the laws of the United States." Wherein the défense raises a ques- 
tion under the laws of the United States is not stated. As to the gên- 
erai conclusions reached upon the subject of littoral rights in that case, I 
do not suppose there can be much doubt. 

The next point urged — that the appellees claim the soil below high- 
water mark in front of appellant's land by virtue of a conveyance from 
the common grantor, Denny — raises no fédéral question. Whether 
Denny was entitled to siach lands dépends upon the local law. Certainly, 
the United States never pretended to convey such lands by virtue of a 
patent to lands bordering on EUiott bay. Pollard v. Hagan, 3 How. 212. 
If any such right is recognized, it must be by virtue of the local law. 
In the case of Barney v. City of Keokuk, 94 U. S. 324, after speaking of 
the fact that for many years there had been a confusion of navigable 
waters with tide-waters, and that for two générations erroneous views as 
to admiralty jurisdiction had been held by the United States courts, Jus- 
tice Beadley, speaking for the court, says: 

"And under like influences it laid the foundation in many states of doctrines 
with regard to the ownershipof the soil in navigable waters above tide-water 
at variaiice witli sound principles of public policy. Wliether, as rules of 
property, it woiild now be safe to change tliese doctrines where they Imve 
been applied, as before remarlied, is for the several states themselves to déter- 
mine. If they cboose to resign to the riparian propiietor rights wliiclj prop- 
erly belong to them in their sovereign capacity, it is not for otliers to raise 
objections. In our view of the subject, tlie correct principles were laid down 
in Martin y. Waddeïl, 16 Pet. 367; Pollard v. Hagan, 3 How. 213; Oaodti- 
fie v. Kihbe, 9 How. 471. ïiiese cases related to tide-waters, it is true; but 
tliey enunciate principles which are applicable to ail navigable waters. And 
since this court, in the cnse of Oenesee Chief v. Fitzfmgh, 12 How. 443, bas 
declared that the great lakes, and other navigable waters of the i-ountry 
above as well as below the flow of the tide, are in the strictest sensé entitled 
to the dénomination of ' navigable waters,' and amenable to the admiralty ju- 
risdiction, there seenns to be no reason for adhering to the old ru le as to the 
proprietorship of the beds and shores of such waters. It properly bclongs to 
the states, by their inhérent soverrignty, and the United States has wisely ab- 
stained from extending (if it could extend) itssurveys and grants beyond tlie 
limits of high water. The cases in which this court has seemed to liold a con- 
trary view depended, as most cases must dépend, on the local laws of the 
state in which the lands were situated. " 

In thèse remarks it most clearly appears that as to what are the rights 
of riparian proprietors to lands below high water is a matter for the states. 
Where there is no conflict between the states and national government 
or its laws, what are the rights of a sovereign state in respect, at least, to 
property within its borders, is for the state itself to détermine. Mayvr, 
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eic.,v.'Miln, 11 Pet. 102. WhateVei-'rùle it chô(>ses to establisli- as to the 
ov^nèrship of lands beneath the navigable waters within îts boundaries,. 
the United States courts in a propercase will enforco. It is not within. 
the province ôf the United States çOulrtstô'eytabJish Ihatrule l'or a state. 
Whether or not the appellees acquired any right to any of the land i» 
EUiott bay below high-water mark is peeljliarly a niatter for the state 
courts to détermine, and one of greàt importance in Washington. If, as 
said above, the state chooses to abandon its right to such land s in favou 
of the riparian proprietors, no one outside of the state has a right to ob- 

ject.'' ' , ,: ■ ■ 

It may be argued that this cauée otiginated when Washington was a 
territory, and that the United States cotirtsnnght détermine this ques- 
tion in a territory. Let it be admitted. But the jurisdiction of this 
court is now under considération. As to whether or not it would bave 
jurisdiction dépends upon a supposition. If Washington had been a 
state in the Union, and this court had been in existence when this cause 
was commenced, would it bave had jurisdiction of it? With this view. 
in question, it niust be that there can be no greater right in this court 
to hear and détermine this case than as though commenced since the 
state was admitted into the Union. Dôme v. Mining Co., (S. D.) 44 N. 
W. Rep. 1021. As soon as the state was admitted into the Union, this 
niatter bècame a state question. 

The last point which it is urged '^ives this court jurisdiction is this: 
Appellant urges that the obstructions put in Elliott bay by appellees is a 
public nuisance, which interfères with navigation. There has been 
found no statute of thé' United States which assumes police power over 
the navigable. waters of the state of Washington. Untii there shall be 
enacted by.the congress of the United States some statute assuming such 
jurisdiction, this court bas no juriediction to deternaine as to whether 
or not an érection in the waters: ;of: Elliott bay is a nuisance. This is 
ngain a matter within the jurisdictioii of the state court. In the case of 
Bridge Co. v. Hatch, 125 U. S. 1, 8 Bup. Ct. Rep. 811, this point was fully 
determined; and it was there held that as to whether or not an obstrue- 
tion placed in navigable waters was a nuisance, in the absence of the 
congressional statute upon the subject, did not présent a fédéral ques- 
tion. The fact that the obstructions complained of were a private nui- 
sance certainlj' raises no such question. 

Kenyan v. Knipe et al. In this casé the complaint shows thât the ap- 
pellant claims that he has been damaged in the sum of $1,000. This 
would be snfficient to show that, as to amount, this court would hâve 
had jurisdiction had it existed at the time the suit was commenced. 
But in the cases of ./. Gardncr Kcnyon v. Watson C. Squire, and J, Gardner 
Kenyan y. WaUon C. Squire and John R. Williams, the complaints fail to 
show that the appellant had been damaged to any amount by the nui- 
sance complained of. The pétition filed in each of thèse cases shows 
that the injuries complained of are private nuisances, causing spécial and 
irréparable injury and damage to appellant, exceeding in money the sum 
of $5,000, exclusive of interest and costs. The issue presented is, would 
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this court hâve had jurisdiction at the time the suit was instituted? 
The above statement in the pétition does not refer to this time. The 
amount of damages stated must.be considered the damages sufFered by the 
appellant at the date that pétition was filed, — January 13, 1890. It must 
be considered as a statement of the damage suffered by appellant at that 
date, and not the date of the Commencement of the suit. It is a settled 
rule in the fédéral courts that their jurisdiction must appear affirma- 
tively in the record. No amount in dispute sufSciently appears in the 
record in the two cases named to give this court jurisdiction. If I 
should be mistaken as to the views I bave presented as to there being a 
fédéral question presented in thèse cases, there appears to me no doubt 
but that the causes last named should be remanded, because the damage 
fortbeinjuriescomplainedof do not appear to be sufSoient to havegiven 
this court jurisdiction at the time the suits were oommenced. Ail of the 
•cases submitted are remanded to the suprême court of Washington for 
its considération. 



BouND V. South Garolina Ry. Co. et al., (Mayfield, Intervenor.) 
(Circuit Court, D. South CaroUna. May 30, 1891.) 

]. Railroad Mobïgage— Foreclosure— Pkivate Sale op Pkopebtï. 

In prooeeâings to foreclose the liens of the state on railway property as the guar- 
antor of the railroad's bonds, and also the mortgages thereon, the court wiU refuse 
to authorize the sale of land, freo from such liens, at private sale, unless fuUy in- 
formed as to its selling vaine. The opinion of one person not sh'own to be an ex- 
pert, and who must dérive his knowledge from the opinion of others, is not sufS- 
cient. 

3. Same — Power of Sale— Consent. 

On foreclosure proceedlngs, vsfhere areceiverhas been appointed, but the relative 
rights of the varions parties hâve not been estab ished, the fact that the mortgages 
authorize the sale of lands not needed for corporate purposes, and the application 
of the proceeds by the trustées to the extinguishment of the oldest liens, will not 
justify such sale by the court, in the absence of consent by ail the parties, and the 
mère absence of counsel from the hearing of a motion for that purpose will not 
amount to consent. 

In Equity. 

Samuel Lwd, for Mayfield. 

Mitchell & Smith, for Bound. 

SiMONTON, J. This is an application for leave to purchase a tract of 
land in Barnwell county, the property of the South Garolina Railway 
Gompany. The land is not necessary for any of the corporate purposes 
of the Company. Mr. De Garadeuc, who bas for many years been at 
the head of the civil engineer department of the railway and its land 
agent, bas testified that, in his opinion, the priée offered for the land is 
fair and reasonable. The, pétition was filed in this cause, and was re- 
ferred to the spécial masters heretofore appointed, who bave reported the 
facts connected with it. Notices of the motion to grant the prayer of the 
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pétition bave been served on the counsel who represent tbe several par- 
ties. Only the attorneys for the plaintiff appear. They resist the mo- 
tion. This land is covered by the liens created by statute in favor 
of the State of South Carolina, guarantor of bonds of the old LouisvilJe, 
Cincinnati & Cbarleston Railroad Company and of the South Carolina 
Railroad Coûipany, its successor. It is also covered by the first mort- 
gage exeeuted by the South Carolina Railroad Company and by mort- 
gages of the South Carolina Railway Company. AU thèse interests are 
represented in this case. It would not be expédient to sell the land at pri- 
vate sale at a valuation fixed by ihe opinion of a single witness. When 
the court départs from the gênerai rule of selling property at public auc- 
tion, it should be fuUy informed as to its probable value. This can 
scarcely be derived from the opinion of one person, who, by the way, as 
in this case, is not an expert in the selling of land , and who dérives bis 
own opinion from the statements of others. Apart from this, however, 
there is another controlling considération. This is a bill for foreclosure 
of the liens on the en tire railroad property, brought by the holder of sec- 
ond mortgage bonds. A receiver bas been placed in charge of the prop- 
erty. But not a single right bas been established by decree. I can find 
no authority for selling, by piecemeal, pendente lite, parcels of the property 
covered by liens, except by the consent of ail persons interested, expressed 
either in open court or in writing. See, in this connection, Kneeland v. 
Trust Co. , 136 U. S. 89, 10 Sup. Ct. Rep. 950. It is said that each of the 
mortgages permits the trustées to exchange or sell any lands which prove to 
be of no use for the corporate purposes of thecompany , and in such case 
they free the parcel exchanged or sold from the liens, and that, in case 
of a sale, the proceeds are to be applied to the extinguishment of the old- 
est liens. For the présent, no opinion is expressed whether the court 
oan exécute this power in the trustées by its own order, or by directing 
the trustées to do so. At this stage of the case, it bas no judicial infor- 
mation as to the sufficiency of the mortgaged premises to pay ofï the 
first mortgage and the older liens. It is impossible to ascertain now 
what charges, if any, may be imposed on the holders of thèse liens for 
their share of the burdens of this case. So, if the receiver be directed 
to sell property in parcels, and with the proceeds take up any bond cov- 
ered by such liens for the purpose of canceling it, the holder may, by 
this act, get an undue préférence of his claim. This should not be done 
without the consent of ail the lienholders. In this connection, and as a 
niatter of practice, the mère absence of counsel at the hearing of a mo- 
tion, for a purpose like this, will not be accepted as équivalent to con- 
sent thereto. 
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Simon et al. v. Hodse et cd. 
(Circuit Court, W- D. Texas, San Aîitonio Division. May 4, 1891 ) 

1. FEDERAL ConKTS— JORISDIOTIONAL AMOUNT. 

In a proceeding to set aside certain conveyances as f raudulent and a cloud upon 
the plaintiff s' title, the " matter in dispute, " within the meaning of Act Cong. Aug. 
13, 1888, (2S St. p. 434-, § 1,) limiting the jurisdiotion of the United States circuit 
court, is the value of the land. 

2. Same — Evidence. 

Where, in suoh a case, the plaintiff s allège that the value of the land is more than 
$3,000, but it appears by undisputed testimony in support of a plea to the jurisdio- 
tion that it was much less, an order of dismissal must be entered in accordance 
with the provisions of Act Cong. March 3, 1875, § 5, 18 8t. p. 472. 

In Equity. On plea to the jurisdiotion. 
Green & Green, for plaintiffs. 
McLeary & Fleming, for défendants. 

Maxey, J. The plaintiffs, Joseph Simon and Joseph Kohn,cIaiming 
to be the purchasers at exécution sale of a tract of land containing 177 
acres, and alleged to be worth the sum of $2,500, filed their bill of 
complaint, April 23, 1889, against Alfred House, Fly & Davidson, and 
H. W. Nott, praying for the cancellation of certain alleged fraudulent 
conveyances of said land executed by House to Fly & Davidson, and 
from Fly & Davidson to Nott. The bill also allèges that the deeds re- 
ferred to operate as a cloud upon the title of plaintiffs, and further prays 
that the cloud may be removed. A plea to the jurisdiction was inter- 
posed by the défendants, June 29, 1889, in which it is, in substance, 
averred that the valuation placed upon the land by the plaintiffs in 
their bill is excessive; that the true value of the land is, and was at the 
time of the institution of the suit, far below $2,000, and that it does not 
now, nordid it then, exceed in value $1,200; that plaintiffs well knew 
that the matter in dispute, to-wit, the said tract of land, did not exceed 
in value $2,000; and that the allégation of value, as contained in the 
bill, is taise, and was fraudulently made, for the purpose of conferring 
jurisdiction upon this court. On August 1, 1889, replication was filed 
by the plaintiffs, and issue joined on the plea. In support of the 
averments of their plea touching the value of the land, the défendants 
took the dépositions of five witnesses, four of whom estimate the value 
at $1,062, inclusive of improvements, and the fifth at not exceeding 
$1,416, with improvements included. The testimony was published 
and delivered to the attorney of plaintiffs, October 18, 1889, but no tes- 
timony was taken by the plaintiffs to sustain the allégations of the bill. 
At the November term, 1890, the cause was submitted to the court on 
the pleadings and proofs, and a ruling requested upon the jurisdictional 
question thus appearing of record. It is provided by the act of August 
13, 1888, "that the circuit courts of the United States shall bave orig- 
inal cognizance, concurrent with the courts of the several states, of ail 
suits of a civU nature, at common law or in equity, * * * in wduch 
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there shall be a controversy between citizens of différent stafes, in which 
the matter in dispute éxceeds, exclusive of interest and costs, the sum 
or value aforesaid;" that is, $2,000. 25 St. at Large, p. 434, § 1. "By 
matter ia dispute," says the suprême court, "is meant the subject of lit- 
igation; the matter for which the suit is brought, and upon which issue 
isjoined, and in relation to which jurors are called and witnesses exam- 
îned." Lee v. Wci,tson, 1 Wall. 359. To ascertain the value of the mat- 
ter in dispute, in caëes where jurisdiction is sought on the ground of the 
amount in controversy, resort must be had to the character of the ac- 
tion. ThUs in a suit topon a money demand, where the gênerai issue is 
pleàded,.the matter in dispute is the debt claimed. Lee v. Watson, sw- 
pra; Scliackerv. Insurance Co., 93 U. S. 241; Gray v. Blanchard, 97 U. S. 
565. In suits sounding in damages, the damages claimed give the ju- 
risdiction. Barry v. Edmunds, 116 "U. S. 550, 6 Sup. Ct. Rep. 501; 
Smithv. Greenhmo, 109 U. S. 669, 3 Sup. Ct. Rep. 421; Z)uij/er v. Basseit, 
■63 Tex. 276. In a case impeaching the right to an office, it is held that 
the amount of the salary attached to it is considered as determining the 
value of the matter in dispute. Smith v. Adama, 130 U. S. 175, 9 Sup. 
Ct. Rep. 566, citing Smith v. WhUney, 116 U. S. 167, 6 Sup. Ct. Rep. 
570. The value of the interest or estate claimed in ejectment suits dé- 
termines the jurisdiction. Cmwfordv- BurnJiam, 1 Flip. 117; Lanningv. 
Dolph, 4Wash. C. C. 624; Oreenv. Liler,8 Cranch, 242; Mailway Co. v. 
■Smiih,'U5 U. S. 195, 10 Sup. Ct. Rep. 728; Grantv. McKee, 1 Pet. 248. 
And it is ruled by the suprême court that "a suit to quiet the title to par- 
oels of real property, or to remove a cloud therefrora, by which their use 
and enjoyment by the owner are impaired, is brought witliin the cog- 
nizance of the court, under the statute, only by the value of the property 
afi'ected." Smiih v. Adams, supra; Parker v. MurriU, 106 U. S. 1, 1 Sup. 
Ct. Rep. 14. See FuUer v. Grand Eapids, 40 Mich. 395. It follows that 
the matter in dispute hère is the tract of real estate described in the bill, 
■and its value must therelbre be looked to in order to ascertnin whether 
the court bas jurisdiction of the suit. Where the jurisdiction is dé- 
pendent upon the value of the matter in dispute, it is not less necessary 
that the jurisdictional facts should appear than in thnse cases where ju- 
risdiction is invoked on the ground of diverse citizensliip; for the one is as 
«ssentially a ground of jurisdiction as the other. 4 Wash. C. 0., supra; 
1 Flip. , mpra. And in ail cases the facts on wliich the Jurisdiction of the 
-circuit courts dépend must, in some form, appear on the lace of tlie rec- 
ord. Insurance Co. v. Efioads, 119 U. S. 237, 7 Sup. Ct. Rep. 193; Hal- 
«tedv. Buster, 119 U. S. 341, 7 Sup. Ct. Rep. 276; Railway Co. v. Swan, 
111 U. S. 379, 4 Sup. Ct. Rep. 510; Bors v. Presion, lli U. S. 252, 4 
Sup. Ct. Rep. 407; Morris v. GïJmer, 129 U. S. 315, 9 Sup. Ct. Rep. 289; 
Menard v. Goggan, 121 U. S. 253, 7 Sup. Ct. Rep. 873; Everhurt v. Col- 
kge, 120 U. S. 223, 7 Sup. Ct. Rep. 555. The reason given for the rule 
is expressed in the foUowing language of the suprême court: 

"As the jurisdiction of the circuit court is limited, in the sensé that it bas 
:no other jurisdiction thiin thsit conferred by tiie constitiition and laws of ttie 
•Unitiid tetales, the prtsuiiipUou is tliat a cause is wilhout its jurisdiction, un- 
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lèss tlie contrary afiarmàtively appeara." 'érace y. Insurance Co., 109 U. S. 
283;, 3 Sup. et. Rep, ^07; Bors v. Prèston, supra; Railway Co. v. 8wan, 
supra. 

Where a suit is not within its juriscliction, it is the duty of the courte 
enjoined by the fifth section of the act of March 3, 1875, (18 St. at 
Large, 472,) which is notrepealed by the act of August 13, 1888, to en- 
ter an order of dismissal. That section provides-^ 

"That if, in any suit cominenced in a circuit court, • • • it shall ap- 
pear to the satisfaction of said circuit court, at any titiie after sucii suit 
has been brbught, * * * tliat such suit does not really and substantially 
involve a dispute or controversy properly witl)in the jurisdiution of said cir- 
cuit court, or that the parties to said suit hâve been improperiy or collusively 
made or joined, either as plaîntiffs or défendants, for the purpose p£ creatinpf 
a case cognizable * * * under this act, the said circuit court shall pro- 
ceed no turther therein, but shall dismiss the suit, * * * and shall make 
such order as to costs as shall be just." 

Referring to the foregoing section of the act of 1875, in Willimns v. 
Nottawa, 104 U. S. 212, the suprême court says: 

"In this connection we deem it proper to say that this provision of the act 
ûf 1875 is a salutary one, and that it is the duty of the circuit courts to exer- 
cise their povver under it in proper cases." Farmington v. Pillsbury, 114 
U. S. 144, 5 Sup. et. Bep. 807; Little v. Qiles, 118 U. S. 603, 604, 7 Sup. Ct.. 
Eep. 32. ■ 

From an examination of the authorities, it will be seen that, whiie the 
efïectof ail the provisions of the act of 1875 talien together was to greatly 
enlarge the jurisdiction of the circuit court, the purpose of the fifth sec- 
tion was to confine the jurisdiction to cases clearly within its cognizance; 
and, to emphasize that purpose, provision is made for a summary dis- 
missal, if it shall appear to the satisfaction of the court, at any time after 
the suit is brought, tliat it does not really and substantially involve a, 
dispute or controversy properly within the jurisdiction of the courte 
That section of the actgoes further, and relaxes the strictness of the old 
rule in regard to the nianner in which certain jurisdictional questions 
were required to be raised. For example, it was formerly held that, 
when the pleadings properly averred the citizenship of the parties, the 
défendant could only dispute the allégation of citizenship in the déclara- 
tion by a plea in abatement filed in the due order of pleading. Jone^ v, 
League, 18 How. 81; Wichliffe v. Owings, 17 How. 47; Sheppardv. Graves^ 
14 How. 505; lAvingston v. Story, 11 Pet. 351; De Sobry v. Nicholson, 3- 
Wall. 423. See Farmington v. Pillsbury, supra. Now, however, that 
rule does not obtain. It is said by the court in Morris v. Gilmer, which 
explains and limits Hartog v. Memory, 116 U. S. 588, 6 Sup. Ct. Rep. 
521 , that— 

" While, under the judiciary act of 1789, an issue as to the fact of citizen- 
ship could only be made by a plea in abatement, when the pleadings properly 
averred the citizenship of the parties, the act of 1875 imposes upon the circuit 
court the duty of dismissing a suit, if it appears at any tirae after itis brought,. 
a,nd before it is finally disposed of, that it does not really and substantially in- 
volve a controversy of which it may properly take cognizance. * * * And 
the statuté does not prescribe any particular mode in which such fact may be- 
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brought to the attention of the court. It may be done by affidavits, or the dep- 
ositioins takën in the cause may be used for that purpose. However done, it 
should'be upon due notice tothe parties to be affected by thè disinissal. " 129 
U. S. 326, 9 Sup. et. Kep. 289. 

The mode of procédure in this suit is not subject to criticism. A plea 
to the jurisdiction was séasonably iiiterposed, controverting the value 
placed upon the land by the plaintiffs, and that issue is properly before 
the court. The question is presented, does it appear to the satisfaction 
of the court that the suit does not really and substantially involve a dis- 
pute or controversy properly within its jurisdiction? By the terms of 
the act, the amount to confer jurisdiction must be in excess of $2,000, 
exclusive of interest and costs. The plaintitfs'. allégation of value places 
the amount within the jurisdictional limit. Bût the proof clearly shows 
that the real value of the property is far below $2,000, and does not ex- 
ceed, in any event, $1,416. 

In Bennett v. Butterworth it is said by the court that — 
"The averment of value, when he [the plaintiff] sues for property, shows 
the value of the thing in controversy, as much as the averment of debt or 
damage, when he sues for money." 8 How. 128, 129. 

But in Hilton v. Dickinson, cited with approval in Barry v. Edmunds, 
supra, the court uses this language: 

"It is undoubtedly true that, until it is in some way shown by the record 
that the sum demanded is not the matter in dispute, that sum will govern in 
ail questions of jurisdiction; but it is equally true that, when it is shown that 
the sum demanded is not the real matter in dispute, the sum shown, and not 
the sum demanded, will prevail." 108 U. S. 174, 2 Sup. Ct. Eep. 424. 

Tested by the rule declared in Hilton v. Dickinson, it would appear 
that the court is without jurisdiction in the présent case, as the défend- 
ants hâve overthrown the prima fade case of jurisdiction arising eut of 
the allégations of the bill by proving indisputably the falsity of the plain- 
tiffs' averments. 

But it is insisted by counsel for the plaintiffs that, to authorize a dis- 
missal of the suit, the défendants should be required to show affirma- 
tively, not only that the land is of less value than the amount essential 
to confer jurisdiction, but that the allégation of value in the bill was 
fraudulently made for the purpose of creating a case of which the court 
could not lawfully take cognizance. In support of his contention, Barry 
v. Edmunds, supra, is relied upon. The court in that case (116 U. S. 
560, 561, 6 Sup. Ct. Rep. 501) says: 

"Where the lawgives no rule, thedemand of the plaintiff must furnishone; 
but where the law gives the rule, the légal cause of action, and not the plain- 
tifl's demand, must be regarded. The amount of damages laid in the déclara- 
tion, liowever, in cases where the law gives no rule, is not conchisive upon 
the question of jurisdiction; but if upon the case stated there could legally be 
a:recovery for the amount necessary to the jurisdiction, and that amount is 
claimed, it would be necessary, in order to defeat the jurisdiction since the 
passage bf the act of March 3, 1875, for thè court to flnd, as matter of fact, 
upon évidence legally sufflcient, ' that the amount of damages stated in the 
déclaration was colorable, and had been laid beyond the amount of a reasona- 
ble expectation of recovery, for the purpose of creating e^ case ' within the ju- 
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risdiction of the court. Then it would appear to the satisfaction of the court 
tJiat the suit ' did net really and substantially inVolve a dispute or contre versy 
properly within the jurisdlction of said circuit court.' " 

A careful examination of that and kindred cases makes it apparent 
that they are plainly distinguishable from the suit before the court. In 
Barry v. Edmunds the plaintiff brought an action of trespass, alleging the 
commission by défendant of certain wrongful acts with malice, and claim- 
ing damages largely in excess of $2,000. To the déclaration the défend- 
ant filed a plea to the jurisdiction, on the ground that the parties plaintiff 
and défendant were citizens of the same state. The value of the matter 
in dispute was not calledin question by the plea. Upon motion made 
by the plaintiff to set a day for argument of the demurrer to the plea, 
the court dismissed the cause for want of jurisdiction. In reviewing the 
case, the suprême court held that the déclaration, upon its face, dis- 
closed a case in which exemplary or punitive damages might properly be 
awarded; that in such cases, where no précise ruie of law fixed the re- 
coverable damages, it was the peculiar function of the jury to détermine 
the amount. Evidently reversai of the judgment rested on the ground 
that, in that clnss of suits, the amount of damages claimed in the décla- 
ration presented the only criterion to which resort could be had in set- 
tling the question of jurisdiction. The suit was one where the law gave 
no rule for estimating the damages, and "the demand of the plaintiff 
must furnish one." And in cases of that character it was said that the 
amount of damages laid in the déclaration was not conclusive, but that 
the jurisdiction would be defeated if the court found that the amount of 
damages thus stated was colorable. But this case is of that class where 
the law gives the rule for determining the value of the matter in dis- 
pute. It is, as has already been shown, the value of the land, which is 
easily ascertainable according to fixed rules of law. It is therefore, to 
say the least, questionable whether the observations of the court are ap- 
plicable to a case like the présent one. In reaching a conclusion, how- 
ever, upon the uncontroverted facts of this case, it is not necessary to do 
violence to any principle enunciated by the court in Barry v. Edmunds. 
The proof hère is positive, direct, and undisputed that the land in con- 
troversy is worth not exceeding $1,416, including improvements. Thus 
the falsity of plaintiffs' allégation fixing the value is clearly established. 
Notwithstanding a period of 12 months intervened between the publica- 
tion of the testimony and submission of the cause, the plaintilïs took no 
steps to prove the value of the land, nor to procure testimony to show 
they had the slightest knowledge or information of its value. They rest 
their case upon the assertion of value in the bill, and make no effort to 
repel the effect of the testimony adduced against them. The value of 
the land was stated either with knowledge of its overestimate, or in in- 
excusable ignorance, resulting from carelessness and indifférence, as to 
its real wci-th. In either event, the resuit should be the same, — to pre- 
clude plaintiffs from reaping advantage from their own wrong on the one 
hand, and to deprive them of benefit arising from their indifférence and 
careless conduct on the other. The presumption would obtain in such 
■ v.46F.no.5 — 21 
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cases thatithe allégation of :(^alue was improperly and colorably made, 
for the purpose of creating a cause within the jurisdiction of the court. 
If it were otherwise held, inere avermeots of the pleader would outweigh 
the force ofsworn testimony, and that clause of the judiciary act, regu- 
lating jurisdiction by the amount in controvery, would hâve little vital 
force wheA property, real or personal, is the subject-matter of suit. The 
statute should be construed according to its spirit and intent. Suits prop- 
erly cpining within the jurisdiction of the court shouid be retained; oth- 
ers not embraced in that category should be rejected. It has been held 
that, in cases where the testimony leaves the yahie of the matter in dis- 
pute in doubt, ail intendments will be in favor of the jurisdiction. 
Dwyer v. Bassett, supra, and authorities cited. But, as already shown, 
such is not the case hère,, The court is of opinion that the material aver- 
ments of the plea are sustained by the proof, and that the bill should 
be dismissed for wantof jurisdiction. Farley v. KUUon, 120 U. S. 303, 
7. Sup. Ct. Rep. 534. It is accordingly so orderod. 



Spokane St. Ry. Co. v. City of Spokane Falls et al. 

(Circuit Coun, D. Washinyt07i, E. D. April 33, 1891.) 

iNjusrcTtox— Streiît Rail-^ay— Plbading. 

Wtoere, iu proceedings for injunction to prevent the destruction of plaintifE's 
Street railway track, situated iu one of the public streets of défendant eity, it was 
denied by the answer thàt the track in question was constructed in accordance with 
tha reqi^irements either of the city ordinance or of the contract with the défendant 
transit company pursuant to which it was built, and the imperfections and defi- 
oiències theréof were specifled, the burden of sho wing a complianoe there with is on 
the plaintiff; and, if no évidence is taken, but the case is heard on the pleadings, 
the allégations of the answer must be taken as true; and, as it shows the construc- 
tion of plaintilï's track to be in violation of the very law und,er which it claims, the 
injunotion will be denied. 

In Equity. On biU for injunction. 

fumer & Graves and F. T. Post, for plaintiff, 

W. G. Jones, for défendants. 

HA^'F0RD, J. The tinie for taking évidence having expired, and no 
evidenpe having been taken by either party, this. cause was by the court 
set down for final hearing on the bill and answers, and it has been brought 
on for hearing and finally submitted accordingly. The complainant's 
professed object in bringiiig the suit was to prevent the destruction of a 
Street railway track situated in one of the public streets in the city of 
Spokane. In the bill it is averred that the track was so constructed, in 
ail respects as to meet the requirements and fulfill the conditions of an 
ordinance of the city whereby it was granted a franchise for a street rail- 
way in said street; arid also the requirements and conditions of a con- 
tract between it and the défendant "The City Park Transit Company." 
Upon the part of the complainant it is claimed that, by reasou of having 
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constructed said track and being the owner thereof, and by virtue of its 
franchise granted by the city, and pf ëaid contract, said property cènnot 
be removed from the street or deatrpyed by or under authority of the 
city government, without those clauses of the constitution of the United 
States which déclare, "No state sljall * * * paSs any *' * * 
law impairing the obligation of cofitraets," "nor shall any state deprive 
any person of life, libèrty, or property without due process of law," be- 
ing violated. Jurisdiction of the casé in this court rests upon this claim 
alone. The sepàrate answersof thé défendants, without évasion or qual- 
ification, deny that the track which is the subjéct of the controversy bas 
beén constructed in conformity to the requirements of either the ordinance 
of thé city or the contract with the City Park Transit Company, and they 
specify thé imperfections of the track, and failures of the plaintiff to meet 
the requirements of the ordinance and contract aforesaid, in the foUow- 
ing allégations: 

" At semé points tlie said tracis are laid high above the grade of the street, 
and at other points are laid below the grade of the street; tliat, from Bernard 
to Division street, said street is, as laid eut, about three feet lower on the 
north side than it is on the aouth side; that, totally disregarding the rights 
of the city and the public in said street, the said complainant, in building 
said tracks, laid the same on a level from the south side of the street to the 
north side of said tracks, and eaused the street to be ievel, thus throwing the 
entire slope oï the street intoaspaeeof about 15 feet in width, and materially 
injuring that part of the said street lying north of the north sideof said track, 
and in so:ne places rendering the same, by the manner in which said tracks 
are laid, absoliitely useless for the public travel, and materially injuring prop- 
erty lying on the north side of said street." 

"That, in violation of the ternns of said agreement, said plaintiff used, in 
the construction of said road, rails which were old, and had been used and 
wora for a considérable finie, many of which were battered and twisted by 
usage, and were not first-class in any respect, and weré rnanufactured of iron, 
and not of steel, and that it lised in the construction of said road an insuBi- 
cient number of ties to make the same safe or proper to be used as an elee- 
tric railway, and many less ties to the mile than is used in the construction 
of the Ross Park Electric Railway; * * * and défendant furtlier avers 
that the said line, as constructed by plaintiff on said Sprague street, as afore- 
said, was wholly inferior, and in no respect equal, either in the character of 
the rails or the ties used in its construction, the manner of its finish or work- 
man^hip, to the said Ross Park Electric Railway. Défendant furtlier avers 
that, at the time the said common council of the city of Spokane Falls passed 
the resolution set forth in the complainant's bill, the said track, by reason of 
the détective construction thereof, and the inferior and détective rnaterial 
used in the construction thereof, and by raison of the négligence ot the plain- 
tiff in caring therefor, became so crooked, rough, and uneven, and otherwise 
détective, that it could not bave been safely used as an electric railway. " 

Thèse several allégations of the défendants, although in form affirma- 
tive, are directly responsive to the bill, and, by controverting the same, 
raise rnaterial issues, whereby the burden was laid upon the plaintiff of 
proving this part of its case by sufficient évidence. Having failed to in- 
troduce such proof, the allégations of the défendants must be accepted 
for the purpose of the case as being strictly frue, and they présent anin- 
surmountable obstacle to the granting of équitable relief to the plaintiff. 
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Xs the çàse is now presented to view, this plaintiff obtained a valuable 
francïilsè tipm the city upon, specified terms and conditions. By accept- 
ing-the franchise, it became obligated to comply with and fulfiU those 
terms and conditions in the exercise, of the powers and ènjoyment of the 
rights sq granted. Thèse terms and conditions are matters of prime im- 
portance to the people of the city generally, and by so disregarding its 
obligations as to such conditions in the construction of its railway as to 
obstruct travel in the street, and create a nuisance therein, the plaintiff 
became a violator of the very law upon which the rights which it is seek- 
ing to protect by an injunction from this court must be predicated; and, 
being thus a violator of the law under which it is a beneficiary, it can- 
not, by reason of having been permitted to construct its track in a faulty 
manner by any principle of estoppel, come into a court of equity, and 
ask to bave the maker of the law prohibited from enforcing the provis- 
ions thereof, made for the protection and préservation of the common 
rights of ail the people. On the face of the plaintiff s bill it appears that 
the city government is invested with the control of the public streets of 
the city, and burdened with the duty of keeping the streets unobstructed 
and in safe condition for travel, — a duty the performance of which néces- 
sitâtes the remoyal from' Sprague street of the obstruction placed there 
by plaintiff, — and it is to prevent the performance of Such duty that this 
court is asked to exercise its power by issuing a writof injunction. The 
plaintiff, whilçthus admitting and showing the powers and duties of the 
city respecting its streets, charges that the destruction of its tracks by the 
ofïicers of the city, pursuant to a mère resolution of the city council, con- 
stitutes a wrongfu] use of force, and is therefore unlawful; and claims 
that, without judicial process authorizing it, the nuisance created bj^ 
placing valuable property in the public street, thereby obstructing travel, 
cannot be lawfuUy abated; and in the argument the court is urged to 
grant an injunction to prevent such unlawful use of force and destruction 
of property. This appeal, however, ismade to a court of equity, and 
the only answer it meritsis that the plaintiff, who makes the appeal, is 
not entitled to an}' considération fronj the court, because it does not come 
into equity offering, on its part, to do equity, and its hands are not clean. 
The contract between the , plaintiff and the City Park Transit Company, 
as I construeit, provides for the building of such a railway in Sprague 
street as can be operated by the latter company in eonformity with the 
provisions of its charter, by whatever motive power itmay seefit toadôpt. 
The plaintiff having undertaken to buîld a track, under the contract ob- 
ligated itself to build such a track as could be operated by the défend- 
ant Company. I do not mean by this that it was necesgary to complète 
and fully equip the road for opération by electric power, but it was nec- 
essary that so much of the, road as complainant did construct should be 
proper and suitable for the defendant's use. The rails and ties should 
be of suitable material, sufïicient in number, and so constructed as to be 
available for' use as an electric road, and the plaintiff could not, without 
violating the contract on its part, place in the street a track unsuitable to 
the defendant's use, and not capable of being operated by it, and thereby 
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exciuding it from thé use of the street to which it was entitled under 
its franchise, as well as under said cdn tract. The City Park Transit Com- 
pany does not appear, by any ad mitted allégations of the bill, to hâve 
ever approved of the mariner in which the track was constructed, or to 
hâve accepted it as being built in performance of the contract, and it is 
not bound, by the law of estoppel, to accept as performance of the con- 
tract a structure which does not answer its requirements, but which is 
in fact a violation of the contract. The laws of this state make ample 
provision for preventing and punishing breaches of the peace, the un- 
lawful use of force, and the malicious destruction of property, and af- 
ford ample remédies for ail iiïjuries inflicted by such wrongful conduct, 
and equity will leave a party, in the situation of this complainant, to 
obtain such relief or redress as the laws of the land may afiFord. In 
granting a temporary injunction, this court deprecated the use of force, 
and held that it was the duty of the court, pending the adjustment of 
the rights of the parties by the final decree, after a full hearing of the 
cause upon its merits, to use its power by issuing an injunction to pre- 
vent the destruction of the property involved in the controversy; and 
there is no intention on the part of the court to swerve from the princi< 
pies upon which that décision was founded, but the case is now presented 
for final détermination, after the parties hâve had ample time to make 
a full présentation of the cause upon its merits, and upon this hearing, 
as the want of equity on the partof the plaintiff bas been made apparent, 
no part of the relief prayed for in the biU can be granted. Neither can 
any affirmative relief be afForded to the défendants. The decree will 
therefore be eutered dismissing the suit, at the plaintiffs costs. 



CowLEY V. Northern Pac. R. Co. 
(Circuit Court, D. Washingtm, E. D. April 15, 1891.) 

Equitt— Adequatb Remedt AT Law— Vacation of Judoment. 

Where, in a suit in the territorial district court of Washington, juclgment 1» ren- 
dered upon a stipulation of counsel made in contravention of defendant's instruc- 
tions to his attorney, he has a proper and adéquate remedy by a motion to vacate 
under tlie Code, and equity will not take jurisdiction of a bill to annul and enjoin 
tbe exécution of the judgment filcd before tbe time witbiu wbich a motiOB to vtr 
cate could hâve been made had expired. 

In Equity. Bill for injunction. 

George Tumer, for plaintiff. 

J. H. Mitclwll, Jr., for défendant 

Hanford, J. Tliis case was commenced în the district court of the 
territory of Washington for the fourth judicial district, and, according 
to the practice in such cases under a statu te of the territory, it was tried 
before a reieree, who reported to that court the évidence introduced by. 
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Ihe partiesyand also bis findings of fact and-conclusions of law. Objec- 
tions ;to tbe report of ; tbe référée were filed, but before a hearing could 
be had tbereon tbe adipission of tbe state into tbe Union, and tbe con- 
séquent reorganizatipn of the courts, interv^ned, and tbe case bas been 
in due course transferred to ibis court, Tbe plaintiff bas nioyed agaiust 
tbe report, to set asidetbe findings of fact as a wbole, and also to set 
aside tbe conclusions of law. Tbe objections tp the findings of fact in 
their entirety will bedenied for tbe reason that a gênerai, objection is not 
good. :Jt.is,neoessary for a party coniplaining of error tq specify tbe er- 
ror. ,Tbe plaintiff also movesto set aside tbe findings contained in the 7tb, 
8th, 'lltb,;19tb, 20tb,.a.nd 21st paragrapbs of tbe findings of fact as not 
beingsuîjported by gqffieient evidexiee, and as embodying légal conclu- 
sions, rather tban conclusions of fact. I deny tbe motion as to tbe 
7th, 8tb, llth, and20tb, and sustain itas tothe 19th and 21st. The 
19tb is a finding with relation to a power of attorney executed by 
tbe plaintiffs to Mr» Albert Hagan... I tbink the vrhole of the contro- 
versy relatîng to the power of attorney is irrelevant in this case. Tbe 
power of attorney was not pleaded in the defendant'sanswer as a matter 
on wbich tbe défendant i-elied, and the testimony in tbe case shows that 
in ail tbe proceedings and transactions between the parties afiecting tbe 
material issues in the case tbis power of attorney was ignored, — was 
not acted upon. Tbere was no attempt to compromise the controversy 
between the parties tbrough tbe médium of the attorney in fact by vir- 
tue of that power, and I tbink that the claim now asserted by the de- 
fendant in relation to. the power of attorney is an after-tbought. The 
twenty-first paragraph is unnecessary, in so far as it relates to mère facts; 
and in so far as it is a conclusion of law it is improper, if not erroneous; 
so that will be strieken out. The défendant bas also filed exceptions to 
certain findings of fact that are specified, which exceptions are ail over- 
ruled by the court; and the court now adopts tbe findings reported by 
the référée, excepting the nineteenth and twenty-first paragrapbs, as the 
basis of this décision. Tbey are as follows: 

"First. That the Northern Pacific Railroad Company, [the défendant in 
this case,] on the 29th day of June, 1886, commeneed an action in the district 
court, fourth judicial district, "Washington Territory, sitting in and for Spo- 
kane coimty, agàinst H. T. Cowley, plaintiff in this case, to recover possession 
of certain lands in the complaint in that case described. 

"Second. That said H. T. Cowley, [plaintiff in this case,] for answer to 
the complaint in the aboVe-deScribed suit, filed his answer, claiming équita- 
ble relief thereby, to-wit, spécifie performance of a coutract to convey to him 
the land described in the complaint. 

" Third. That on or about the day of April. 1887, the firm of Ganahl 

& Hagan, a law firm coraposed of Frank Ganahl and A. Hagan, were em- 
ployed by Cowley to represent him in his défense in the case o£ N. P. R. li. 
Co. vs. Cowley, imder a contraet whereby they were to receive one-fourth of 
ail money pr land recovered by Cowley. 

"Pourth. That at the November, 1887, term of the district court Emma 
Thomson wâs appointed référée to take évidence In the case, and as such 
référée càused the parties to appear before her at her office in the city of Spo- 
kane Falla on the lOth day of May, 1888, to take said testimony. The N. P. 
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R. R. Co. appearea by its àttomey, 3, H. Mitèhel], Jr., and the défendant, 
Cowley, by Ganahl & Hagan, his attorneys. ITpôn agreémentof parties, tak- 
ing of testimony waa poatponed until May llth. the sàmft being the noxt day. 

''Fifth. ThMfc iipon tlie said lOth day of May, 1888, Paul Schiilze, gênerai 
land agent of the N. P. R. R. Co., and its duly-aiithorized agent, upon behalf 
of the Company, niade a proposition of settlement to Ganahl & Hagan, attor- 
neys for Cowley, of the différences eoncerning the land in dispute in case of 
N. P. H. H. Co. vs. Cowley, the proposition beirig tins: ïlierailroad company 
would give Cowley $8,000 cash, and con vey to hitn a tract of land ujion which 
Cowley's iniprovements were, and coinprising about sevenand one-half acres; 
the Company to retain the balance of the land. 

"Sixth. Thiit Ganahl & Hagaii thereupon informed Cowley of the proposi- 
tion, and what it was, and advised him to accept it, as there was an pstoppel 
in his case that woùld preveut him from recovering the land, in their judg- 
inent. 

"Seventîi. That upon the evening of said lOth day of May, 1888, said 
Schulze, Hagan, and Mitchell went to the résidence of Cowley in the city of 
Spokane Falls, and met there Cowley and Mrs. Cowley, his wife. ïhe prop- 
osition above referred to wasdiscussed bythenn.and an oral agreement of set- 
tlcment, settling their différences, was entered into, which agreement was in 
substance as follows, to-vvit: The R. R. Co. was to give Cowley $8,000 and 
a tract of land upon which Cowiey's improvements were, embracing about 
seven and one-haif acres. Tlie R. R. Co. was to retain the balance of the 
land. Schulze further agreed to give Mrs. Cowley, or any person she might 
designate, two lots of land for chiirch puiposes; thèse two lots were to be 
given by Schulze personally. The R. R. Co. was to p;iy ail costs that had 
been incurred in the case. The respective attorneys in the case were to 
prépare ail necessary papers for settlement, but nothing was said as to the 
kind and character of papers necessary. The $8,000 and papers were to be 
sent to J. N. Glover, président of the First National IJank, Spokane Falls, W. 
T., who shoukJ deliver the same to Cowley or his attorneys; and it was cal- 
culated that tho money and thèse papers would arrive about the 16th day of 
May following. Kothing was said as to the manner in which the case of the 
N. F. li. U. Co. vs. Cowley should bedisposed, further than that a disposition 
of the same should be made by the attoineys. 

"Eighth. That on Monday, the 14th day of May, 1888, Schulze secured a 
draft for $8,000, payable to the order of J. oST. Glover; also had prepared a cer- 
tificate or sale from the N. P. R. R. Co. to Cowley, duly executed by the Com- 
pany, conveying to Cowley the seven and one-half acres mentioned in the 
agreémentof settlement; also a plat of said land; and also a quitclaim deed 
from Cowley and wife to the R. R. Co. for ail land claimed by the company 
in the complaint; placed thèse ail in an envelope, and sent the same to J. N. 
Glover. In said envelope was also a letter of instructions to Glover, direct- 
ing him to see Cowley and his attorneys, and, upon Cowley signing and exe- 
cuting the quitclaim deed, be should tu m overaiid deliver to them the money, 
certiticate of sale, and plat. AH of said documents and money were received 
by said Glover on the lOth day of May. 

"Ninth. On the 15th day of May, 1888, Cowley went to the ofBce of one of 
his attorneys, to-wit, Hag;in, and informed him that he was dissatisfied with 
the settlement, and that he desired io employ associatecounsel to assist them, 
(Ganahl & Hagan,) towhieh Hagan objected, except they (Ganahl & Hagan) 
should be paid the amount due them for their fées ; whereupon negotiations 
for settlement of l'ees were entered into between them. 

"Tenth^ That on the 15th dayof May Cowley also sent a telegram to Schulze 
to the effect that he must bave additional time to conaider proposition of set- 
tlement, which was received by Schulze upon same date, and was aiiswered by 



328 FEDERAL EEPOETEE, Vol. 46. 

him to the effect that there was nothingto consider ; settlement liad been made, 
papers and money had been sent. 

"Eleventh. That upon receipt of money and papers on the 16th day of 
May Glover at once took ail papers to the offlce of Ganalil & Ilagan, wliere he 
found both members of the firm; also Cowley. Glover infoimed tliem that 
he had received ail the papers and money. He gave one of the attorneys the 
papers, and also exhibited to them his letter of instructions. He inforraed 
them that the money would be paid as soon as Cowley and wife would exé- 
cute and deliver the quitclaim Oeed. lie was informed that the matter would 
be attended to that day, and he would be called upon to pay the money. After 
Glover left, and upon same day, Cowley and wife refused to exécute the quit- 
claim deed, and bave so refused ever since said time. The money is now and 
bas ever since said time been in Glover's hands, and ready to be turned over 
to Cowley upon delivery of quitclaim deed duly executed. 

"Twelfth. That on the 17th diiy of May Cowley wrote and sent Mitchell 
and Schulze each a letter to the effect that the proposition of compromise had 
not been accepted; that Ganahl & Hagan had been discliarged as his attor- 
neys, and were not authorized to represent him, and ail further communica- 
tions should be miide through his attorneys, Blake & Kidpath; vvhicli îetterâ 
were received by them about the 19th day of May, and upon that day th«y 
each wrote Cowley to the effect that they would recognize no other atlonieys 
in the case without the charges of former counsel were paid, and the names 
of other attorneys substituted by order of the court, 

"Thirteentk. That on the said 17th day of May Cowley wrote a letter to 
Ganahl & Hagan, and had the same delivered to them, to the effect that he 
discharged them as his attorneys, and had employed other counsel to represent 
him. Upon same date Ganahl & Hagan wrote and had deliveied to Coivleya 
letter to the effect that they demanded $4,000 for their fee, and would con- 
sider no less sum, and also that they had on motion set case down for taking 
testimony to commence on Monday, May 21st. 

" Fourteenth. That upon the 18th day of May the référée, Emma Thomson, 
issued a citation to Mitchell, as attorney for the R. R. Co., and Ganalil & 
Hagan, as attorneys for Cowley, to the effect that on the 21st day of May she 
would proceed to lake testimony in the case of the iJ. lî. Co. vs. Cowley, one 
of which notices is flled herewith, and made a part heieof, and marked ' Ex- 

hibit .' Thereupon, upon the same day, to-wit, May 18, 1888, said Cowley 

telegraphed said Mitchell, as such attorney, that he could not take testimony 
on Monday, as he had changed attorneys. On the same day, in answer 
thereto, said Mitchell telegraphed said Cowley that he had never arranged for 
taking testimony on Monday, or any time subséquent to May lOth, when, as 
he said, counsel gave them to understand no taking of testimony would be 
necHSsary; and saying that Mr. Schulze, his principal witness, relying on 
Cowley's word since broken, had made engagements making it impossible for 
him to go to Spokane Falls in said case for several weeks, and that the case 
would not go on until Schulze could go, and he (Cowley) could dépend on that; 
and he added: ' If you must hâve a flght, you shall hâve it.' Said telegram 
is flled herewith, and made a part hereof, and marked ' Exhibit .' 

" Pifteenth. That the 21st day of May, 1888, was the first day of the May, 
1888, termof the district court, upon which date a stipulation was entered into 
by Mitchell, as attorney for the N. P. R. R. Co., and Ganahl & Hagan, as attor- 
neys for Cowley, to the effect that the case of N. P. R. R. Co, vs. Cowley had 
been settled and compromised, and upon pay ment to défendant, H. T. Cowley, or 
his attorneys for said Cowley, of the sum of $8,000 and the delivery to him or his 
attorneys of a certiiicate or deed dulyexecuted for seven and one-half acres o£ 
land at or near défendant Cowley's house, as agreed upon, judgment for plain- 
tiffthen to be entered for, the restitution of the premises mentioned in plain- 
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liJï's complaint as therein prayed for, and denying the relief prayed for in de- 
lendaut's answer or cros8-l)ill, at plaintiff's costs; which stipulation was filed 
in court witli the papers in the case of S. R. Co. vs. Cowley. 

" Sixteenth. That Ganahl & Hagan executed and signed a receipt as fol- 
io ws, to-wit: 

" ' "We herebyacknowledge receipt from the Northern Pacifle Railroad Com- 
pany of a eertiticate of sale in nature of contract to convey to the said H. T. 
Cowley the land described in the stipulation heretofore made lierein as being 
about seven and one-half acres of land at or near defendant's house, and of 
the receipt this day frora said company of the sum of eight thousand dollars, 
placed in the First National Bank of Spokane Falls, subject to our order for 
said Cowley as agreed upon, and hereby acknowledge the terms of said stipu- 
lation and the settlement therein mentioned to hâve been fuUycomplied with 
and full satisfaction made thereof. 

" ' Ganahl & Hagan, Attorneys for défendant, H. T. Cowley. 

" 'Dated Map 21. 1888.' 

"Ganahl & lEagan hâve never received 4he $8,000. That money is the 
same heretofore mentioned as being in the possession of J. N. Glover, and 
subject to the order of Ganahl & Hagan, under certain restrictions mentioned. 

" Heventeenth. That upon the said 21st day of May, 1888, upon flling the 
stipulation and receipt above described, judgment was rendered for the plain- 
tiff and against Cowley for possession of ail the land except the seven and 
one-half acres previously described herein, and the relief prayed for by Cow- 
ley was denied. 

"Eighteenth. ïhat Cowley did not know that the above-described stipula- 
tion had been entered into by the attorneys, nor that the receipt set forth had 
been given, nor that the judgment had been rendered and entered until ail 
had been done; and upon hearing of the same he at once made known his ob- 
jections to such stipulation and judgment, and protested atrainst it, and has 
so protested eversince said time. This action was instituted to set aside that 
judgment and decree. 

"Twentieth. That upon the 21st day of May, 1888, Ganahl & Hagan were 
the duly-authorized and acting attorneys for Cowley in the case of N, P. H. 
U. Co. vs. Cowley, and had full power to act as such." 

Upon this state of facts it beooines a question as to what the rights of 
the parties are as regards the case which, as claimed by the défendant^ 
was compromised and finallj' adjudicated in the district court. The- 
plaintiff is in a court of equitj', seeking purely équitable relief, and he 
does not stand in a very good light. It appears that he is not only 
seeking to annul the action of the court by which he claims important, 
rights of his hâve been unjustly eut oH', but the object of this suit is to 
reach beyond and cancel an agreement which he voluntarily made to- 
compromise that case. Admitting that he was acting under the advice- 
of his counsel, and that the advice given upon the questions of law in- 
volved was predicated upon an erroneous and unsound opinion, still, as 
I view the matter, considering the delays and uncertaintj' of litigation,, 
no good lawyer would probably do less than Mr. Hagan did in advising 
Mr. Cowley as to thé proprietj and wisdom of acoepting the proposition 
then made; apd I cannot find that there was ariy bad faith on the part 
of the plaintifPs attorneys that would justify him in attempting to re- 
cède from his agreement made after délibération and with a full undër- 
standing of the facts. However, there was only aa jinderstanding be- 
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tween the parties as tothe terms ùponwhich the compromise would be 
concluded. Tfaô feriïis' dxf the com|ii*o'toise werë agt-éètl to, but tbe agree- 
ment was.not of itsëlf çpérative to effèct a comptotnise or authorize tbe 
court to rencler a judgraent to enforce any of its provisions. The agree- 
inent, even if it were binding in law and equity upon Mr. Colley, bas 
never been executed, never bas been carried into effect. It has n«ver 
been per.ormed on the défendant's part, so iiS to entitleit to any jimig- 
ment in the district coUrt in tbë' original case; and it is not by virtue of 
any .executed àgreèmènt bètween the parties that the railroad companj}'- 
cg.n claim that the judginent was properly entered. ".'The stipulation that 
wag.signed by Ganahl; <& Hagan as attorneys ;for, Mr. Cowley was not 
only unauthorized, but it was made in défiance of his known wishes in the 
matter. The judgment rendered on that stipulation was therefore im- 
prpperly rendered, and it was tinjust. I hâve no hésitation in saying 
that if the judgment were moved again'st in any proper way it should as 
a matter of right be vacated. But is the plaintiff entitled to such relief 
in this separate suit, in equity? This I find to be the serious and diffi- 
cult: question in the case. It is a fundamental principle of chancery 
pTactice that relief is granted only when necessary to protect a right, or 
prevent the doing of irréparable mischief; and necessity for such relief 
capnot be claimed unless the party asking for it is without a remedy at 
law. The court will be careful to not encroach, upon another jurisdic- 
tion, and it will not in any case revise or attemptto correct errors in pro- 
eeedings of other courts. In harmony with thèse principles, the court 
must décline to interfère by annulling or enjoining the exécution of an 
unjust judgment, if the same resuit can as well be obtained by a motion 
or pétition in the original case, and only when the court which rendered 
the unjust judgment is closed to an application, or powerless to grant re- 
lief, can a court of equity in a distinct suit exert its extraordinary power. 
In this State the statutes contain provisions afibrding spécifie and ample 
relief to ail persons having cause of coraplaint similar to that o.f this 
plaintiff. He could , under the statute, upon thé showing which he has 
made in this suit, hâve successfuUy urged a motion to vacate the judg- 
ment complained of. The tirae allowed by the statute for niaking such 
motion diil not expire until after this suit was comnienced. The rem- 
edy at law was adeqijatei This suit was unneoessary, and therefore the 
court will refuse toaid the plaintiff. ■ This rule is better stated in section 
362 of Black on Judgments, (volume 1 :) 

"ïhe libéral practice ofcthe courts jn granting new trials and entertaining 
nQotiQiis to viicatèoropenthéir owh jùdgments, and the'enactmentof statutes 
in raany of tliestatesantlVorizingthèsétting asideof judgmentstaken agalnst 
a défendant * through his mistake, înadvertence, surprise, or excusable neg- 
lect.'i bave considerably! abïîdged! the province of equity in giviug relief by 
JnjUnction;.and the rule is :;generally adheied to, as thç more safe and con- 
seryativ;e principle,; that, equity will not grant relief against an exécution if 
the party can equally wéll be relieved, on tnotion, in the court which issued 
the exécution or has co'iii^M of it. It is true that sornë cases tnaintain a dif- 
férent vie'A', liolùihg that, àlthôugh' the judgment hiight be vacated or set 
aside on motion, aiid'althoUgh the time for so moving has not yetexpired. 
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still equity may enjoin the enforcement of the judgment. But in so holding 
they départ from tbe>f undamental principles of equity, and are not to be com- 
mended." 

I hâve examined the foUowing authorities, cited by this author, and 
find that they support the doctrine of the text: Imlny v. Carpentier, 14 
Cal. 173; Bibmd v, KreiOz, 20 Cal. 109; Logan v. IMUegass, 16 Cal. 201; 
Hintrager v. Sumbargo, 54 lowa, 604, 7 N. W. Rep. 92; Simson v. Hart, 
14 Johns. 63. In the case reported in 20 Cal. the court, in its opinion, 
States the reason for tlie interférence of equity in cases similar to this one 
in a quotation from Story's Equity Jurisprudence as foUows: 

"It may be stated that in ail cases wliere by accident, or inistake, or fraud, 
or otherwise, a paity bas an uufair advantage in proceedings in a court of 
law, whicb must necessarily make that court an instrument of injustice, and 
it 18 therefore against conscience that he sbould use that advantage, a court 
of equity will interfère, and restrain him from using tbe advantage wliich be 
bas tlius improperly gajned." 

And in the same connection the opinion states the gênerai rule as fol- 
lows: 

"The assistance of equity cannot be invoked so long as the remedy by mo- 
tion exists." 

But one other argument remains to be considered. This suit was com- 
menced in the court that rendered the judgment sought to be vacated. 
The bill — denominated a " complaint" under the practice in the territorial 
court — contains ail the matter required by the statute to be set forth in 
a motion or pétition to vacate a judgment, and it is urged that this in- 
dependent suit may therefore be regarded as in effect the same thing as 
a proceeding under the statute to vacale a judgment by an order of the 
court which rendered it. I consider, however, that this suit is not the 
same as a proceeding under the Code. The rights of the parties and the 
limitations of their rights in such a statutory proceeding are quite dif- 
férent from the rights and limitations, and the rules which must govera 
the décision of a suit in equity. It would be contrary to the principles 
of equity, after a cause has been conducted as this case bas, through ail 
the stages of a regular suit to a final hearing, to now transform it into a 
summary proceeding under the statute. The plaintiff bas, in my opin- 
ion, mistaken his remedy, and for that reason bis suit must be dismissed, 

ON REHBARING. 
(May 19, 1S91.) 
After carefully consîdering the arguments and authorities cited on 
the motion for a rehearing of this cause, I still feel constrained to adhère 
to the décision already given, and to rcst the décision of the case on the 
grounds stated ifi the opinion on file. There is something more than a 
différence of mère form between a suit in equity by an original bill to 
vacate a judgment or decree ai;id a proceeding under the Code, — a dif- 
férence which is made.plain by the following extracts from the opinion 
of the suprême court of the United States in the case of Barrow v. Hunton, 
99 U. S. 82,83: , 
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"The question presented withf égard. to the jurisdiction pf the pireuit court 
is whether the proceeding to procure a nullity of a former judgment in such 
a case as the présent is or is net in its nature a separate suit, or whether it 
is a Bupplementary proceeding, so connected with the original suit as to 
form an incident to it, and sustantially a continuation of it. " 

"The distinction between the two classes of cases may be somevvhat nice, 
but It may be afBrnied to exist. In the one class there would be a mère re- 
vision of errors and irregularities, or of the legality and the correctness of the 
judgnjents and decrees of the state courts; and in the other class the investi- 
gation of anew case arising upou new tacts, although having relation to the 
validity 6t an actual judgment or decree, or of the party's right to claim any 
beneiit by reason thereof." 

This court lias not acquired jurisdiction of the original case. To effect 
a transfer thereof from the territorial district court and invest this court 
with jurisdiction it is essential that a request in writing by one of the 
parties be filed in the "proper court." 25 U. S. St. 683, § 23. This 
has not been done, and no part of the record of that case has come into 
the custody of this court. The parties hâve not even seen fit to offer 
either the original record or a copy as évidence on the trial. TJierefore, 
if we are dealing with a statutory proceeding supplementary to tlie judg- 
ment assailed, and not with a new and distinct suit, the court can do 
nothing else than dismiss it for want of jurisdiction. As to the question 
whether the right to sue in equity remains, notwithstanding the statu- 
tory provisions for proceeding in the original case to obtain the vacation 
of a decree or judgment improvidently rendered, or obtained by fraud, 
there is said to be a contlict of authorities, and a number of cases hâve 
been cited, including décisions of the suprême court, containing dicta 
to this effect. I think, however, that the rules given in the authorities 
which I have heretofore cited are founded in reason and the elementarj^ 
principles of equity jurisprudence, and the court is not required to dis- 
regard thera by reason of any authorities to which my attention has 
been directed, ^n the argument for a rehearing it has been urgod, how- 
ever, that by the removal of the cause into a United States court, in 
which the modem practice of mingling law and equity in one form of 
•proceeding is not permissible, the parties have acquired new rights, and 
are entitled in this court to. have a décision according to equity unaf- 
fected by local. législation; and the plaiutiflf claims that he is entitled to 
the same relief, and that the court should proceed in this cause in the 
same manner, as if it had beèn originally coranl'enced in this court, and 
had proceeded therein from its inception, according to the true equity 
practice; and itïs urged that the court cannot now say to this plaintiff 
that becausè hé could have obtained relief in a différent form of pro- 
ceeding, and in another forum, this court will not ehtertain his cause, 
or grant him the relief to which he is in equity entitled, for to thus hold 
■would be' équivalent to saying that a statute of the state has intervened 
as a bar to obtaining équitable relief in this court, and to that extent has 
abridged the equity power and jurisdiction of a nàtionial court. I think. 
however, that the rights of the parties involved in this case were fîxed 
by existing laws prior to the time of the création of this court, and that 
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the case should be decided so as to give each party ail, but no greater, 
rights than: he could obtein under the lawa existing at the lime the suit, 
waa commenced. 



GiLMEK V. MOREIS et ol. 
(.Circuit Court, M. D. Alabama. May, 1891) 

JUDOMETÎT — RbS AdJUDICATA— DiSMISSAL ON DeMUREER. 

Plaintiff flled his bill in the state court to redeem certain stock pledged by him 
with défendant in 1871. On demurrer tiie court sustained the plea of the statute 
of limitations, and dismissed the bill. In the présent suit for the same stock plain- 
tiff stated the original transaction of 1871, and further set forth a new and différent 
pledge, in ISTS, of the same stock for other debts and for future advances which 
were made. Held, that the last suit is not barred by dismissal of the bill in the 
flrst suit, since the dismissal was on demurrer for insufflciency of the allégations 
of the bill, aud not on the merits. 

In Equity. 

W. A. Gunter, H. G. Semple, and R. C, Brîckell, for complainant. 

Tompkins & Troy, for respondents. 

Beuce, J. The facts appear m the opinion of the court. There was 
a previous bill between the same parties, which was dismissed by the 
suprême court of the United States upon a question of jurisdiction, as 
wiil be seen in case of Morris v. Gihner, 129 TJ. S. 315, 9 Sup. Ct. Rep. 
289. A new bill was filed, and we hâve for considération the suiïiciency 
of the plea of res adjudicata, which was consiciered and determined in 
the former case, reported in 30 Fed. Rep. 476. The bill in this case 
and the plea are the same as in the former case, and the question 
has been again heard upon argument and brief of counsel on both sides. 
It is conceded that the original suit in the state court was brought to 
recover the same shares of stock for which this suit is brought; that it 
was by the same complainant against the same défendants; and, as the 
bill was dismissed absolutely and the decree affirmed on appeal, the dé- 
fendants ihsist that the cause of action set up in the suit was adjudicated 
between the parties in the suit in the state court, and that the facts set 
up in the plea constitute a bar to the présent suit. It will be observed 
from the record in the state court set up in the plea that the original bill 
after amendment, and as it stood when the trial was had, stated a pledge 
of 120 shares of stock in 1871 for $6,000, the original cost of the same, 
and that this sum on the 30th day of Mardi, 1871, was paid by a sale 
of one-half of the stock, and the remainder, 60 shares, was left to secure 
the balance of interest due to Morris. The bill did not allège acts of récog- 
nition on the part of Morris frohi that time to the filing of the bill in the 
state court, on the 7th day of July, 1884. The answer of the défendants 
admitted certain facts, but denied, by wayof conclusion, the ownership 
oî the stock by the complainant, and coùpled with the ànswer as a part 
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thereof^ tihder the state practice, five différent grounds of demurrer, viz. : 
(i)' The'factsallieged showthat thedemand is stale; (2) that it is barred 
by the statute of limitations; (8) the claimant bas an adéquate remedy 
at law; (4) tbe bill as amended makes an entirely différent case from 
that made by the original bill; (5) there is no tender alleged in the bill 
of the amount admitted to be due, and said amount is not brought into 
court. Testimony was taken, and the case was submitted upon the plead- 
ings and évidence without a previous ruling upon the demurrers, and 
the chancelier, in vacation, rendered a decree dismissing the bill abso- 
lutely, which decree was on appeal affirmed by the suprême court of the 
state. 80 Ala. 78. The présent bill states the original transaction of 
1871 by way of inducement, and goes on to state a new and différent 
pledge in 1875 of the same stock for other debts and for future advahces 
which were from time to time made; and the question is, can the res ad- 
'^udicaia in the state courtbe held to apply to the case now made by the 
bill in this court? . -/^ 

If a new pledge of the same stock was inade in 1875, and if by that it 
(the stock) was to be held as security for advances to be made, and which 
were alterwards made, then what is there in che record of the suit in the 
state court that opérâtes as a bar to this suit? The opinion of the chan- 
cellor in the state court in the former suit shows that he rested his décis- 
ion on the statute of limitations. His language is: "The statute of lim- 
itations is therefore a bar to the rightsof the complainant in this cause." 
That was a point in the demurrer, and clearly the point decided was that 
the case made by the bill was barred by the statute of limitations. The 
issue was not whether there were acknowledgments that took the case 
ont of the opération of the statute, or whether anything of that sort was 
proved or not, but oiily thiS : whether a case without such acknowledg- 
ment was made by the bill; atid the question of a new and différent 
pledge in 1875 was not before the court by any averment in the bill, and 
the judgment of the court was not ihvoked upon the case as it is now 
'made in this court. The sustaining of the demurrer to the bill in the 
state court put the complainant out of court, and the suggestion of the 
counsel for the défendants is that he could hâve sought leave to amend 
his bill; and state the ma,tter which he now claims took the case out of 
the opération of the statute of limitations. Conceding now that he might 
hâve done so, yet was he obliged to do so, and did he not hâve the 
option to confess the demurrer, and state new matter by way of amend- 
ment, or bring a new suit,: and state neW matter which would avoid the 
demurrer ? 1 he allowancè of amendments in pleading was certainly not 
intended to j» revent a pàrty from filing' a new suit, if he deems that the 
better course. Wells, Re^.; Âdj. § 44t)'- iS'A,iieWs v. JBarrow, 17 How. 144; 
Marsh v. Mdsterton, 101 N. Y, 406, 5 N. 'E. Rep. 59. 

The very idea of amendment has ili ît that of other ând new matter, 
aiid the estôppel of the judgment of à court can operate only upon the 
case made and presented for the judgiiie'nt of thé court. If a party fails 
to state a case iri his bill of ébiW^laint, and goes out of court on demurrer, 
the ruie of res d^fîid'i^îaopèfa.tesàë'io thé 'case ruade by his bill, and 
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only as to that case. Oould v. RaUroad Co., 91 U. S. 533; Bigelow, 
Êstop. pp. 1S2-155. Thé question, then, is ■w'hetHbr a défendant who has 
béen deféatfed on dëmurrer, because he has not made a case by the allé- 
gations in his bill, can bring a new suit to recover the same propérty 
from the same party, upon supplying the defects in his fîrst bill. 

The statement of the proposition would seem to carry its ovvn answer, 
for how can the merits of a différent cause, as set up in a bill in a second 
suit, be heard and decided on a différent bill in a former suit, even 
when it is between the same parties and for the'same propérty, or how, 
in such case, can the estoppel of a judgment in a former case operate as 
an estoppel in the second case? The judgment rendered in a cause 
must be held to the issues made by the pleadings, and the estoppel wijl 
operate only as to the issue, and whatever was necessarily involved in 
that issue. Presumption will never be indulged in favor of an estoppel 
beyond what is neeessary to sustain the judgment rendered. RusseUv. 
Place, 94 U. S. 606; Bigelow, Estop. pp. 152-155; Bames v. RaUroad 
Co., 122 U. S. 14, 7 Sup. Ct. Rep. 1043; Black, Judgm. § 242. In 
Aurora City y. We»t, 7 Wall. 82, it is said: The essential conditions un- 
der which the exception of res adjudicata become applicable are "the iden- 
tity of the thing demanded, the identity of the cause of the demand, 
and of the parties in the character in which they are litigants." Can 
it be maintained that the cause of the demand in the case in this 
court is the identical cause of demand in the state court in the former 
suit? The theory of the bill in the state court seems to be a claim 
to the propérty upon an acl^nowledged pledge and trust relation sub- 
sisting between the parties in 1871. The theory of the bill in this case 
is that of another pledge at a subséquent time, and with différent condi- 
tions, not only for indebtedness then existing, but to exist, — that is, a 
continuing pledge, which in its nature was inconsistent with the run- 
ning of the statùte of limitations; and that in fact there was no act of 
répudiation of the pledge on the part of Morris prior to June, 1884. It 
is claimed, however, that the question is not simplj' what point was de- 
cided in the former suit, but what was necessarily involved in the issue 
in the former suit, and that, as the right to the stock in question was in 
issue, the matter now sought to be litigated is res adjudicata in the former 
suit. True, the same propérty is claimed hère that was claimed in the 
former suit, but on a différent ground, as we bave seen; and as the judg- 
ment in the former suit was on dëmurrer to the bill and did not neces- 
sarily ihvolve the question of propérty except as there stated, and as an 
estoppel miust be certain to everj' intent, and cannot be extended, in the 
case of judgments, by inlplication, beyond matters essential to uphold 
them', the former judgment in this case cannot be held to concliide the 
right of propérty to the stock in question, which is involved alike in both 
' ca:sès. Bigelow, Estop. pp. 80, 81, 152, 154; Moss v. Anglo-Egyptian, 
«te;, Cb.,L. R. iCh. 113-116. 

The questions in this casé hâve àlready been considered, and although 
Tipori a reargument some viéws hàvé béen preséhted and some authorities 
citèd in, addition to what was presenièd in the former case, yèt the con- 
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clusîons reaçîied do not differ from those expressed în former opinion, 
reportedSO Fed. Rep. 476, and it is not deemed necessary to go ovei 
the same ground again. 



Belmont Nail Co. V. Columbia Ieon & Steel Co. 

(Circuit Court, W. D. Pennsylvania. May 7, 1891.) 

1. Crbdttobs' Bill— Joinder ot Complainants. 

Wiiere a créditer files a bill for himself and such other oreditors as may join as 
complalnants, any other créditer of the défendant should be permitted, on pétition, 
to join in the suit as co-complainant. 

2. Same— Kqu ITT Practioe — Dismissal. 

After a receiver bas been appointed in such suit, and other creditors hâve joined 
as co-complainants, the original oomplainant cannot dismiss the suit without their 
consent. 
8. Same— JuEisDicTioiî of Fedbhal Court. 

The fact that such co-complainants were citizens of the same state as the défend- 
ant will not deprive the circuit courts of jurisdiction where the défendant and the 
original oomplainant are citizens of différent states. 

In Equity. Motion to dismiss bill. 
P. C. Knox, for complainant, and the motion. 
A. M. Imbrie, for Huckenstein. 

Geo. Shiras, Jr,, for Totten & Hogg Iron & Steei Foundry Company, 
opposed. 

Before Acheson, C. J., and Reed, J. 

Reed, j. Tlie receiver was appointed April 9, 1891, upon the mo- 
tion of the plaintif}', who had filed the bill for itself and such others of 
the creditors of the défendant company who might join as plaintiffs. 
The second prayer of the bill is that the property of the défendant be 
decreed to be a trust fund for the benefit of ail its creditors; that an ac- 
, count be taken of ail the debts of fhe défendant and the assets of the cor- 
poration; that the assets be applied, it) payment of the indebtedness of 
the défendant in proportion to the whple tliereof; that the défendant be 
enjoined from di^posing of its assets; that a receiver may be appointed 
to take the trust fund, and distribute it among the several creditors who 
shall come in and prove their claims under the deeree to be obtained, 
with power to.hold, operate, and sell the said property of the défendant 
under the deeree of the court. On April 14, 1891, John Huckenstein, 
claiming to be a creditor of the défendant, presented his pétition, pray- 
ing to be permitted to become a party to the proceedings, and joined as 
a plaintiff. To this pétition, an answer was filed by the défendant, in 
which he is admitted to be a creditor, but not to the amount claimed 
by him. Rending a décision on his pétition, the plaintiff, on May 1, 
1891, made a motion for leave to dismiss his bill, to which defendant's 
counsel consents, but which is opposed by Mr. Huckenstein. Subsé- 
quent to that motion, but prier to its argument, the Totten & Hogg Iron 
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& Steel Foundry Company ^presented a pétition, alleging Ihat they are 
creditors of th'e défendant, and asking to be Joined as plaintiffs. To this 
no ansvver bas been filed. This créditer alsp opposed tbe dismissàl of 
the bill. Both John Huckenstein and tbe foundry cnmpany sbould be 
permitted to join as plaintiffs. The bill having been filed as a bill for 
the benefit of creditors generally, the relief démandèd being for the ben- 
efit of ail, any creditor bas a right to beconie a party plaintiff upon ap- 
plication to the court. Fost. Fed. Pr. pp. 88, 290; Forbesv. Railroad Co., 
2 Woods, 334; Camphéll-v. Railroad Co., 1 Woods, 368. The question 
then remains whether the original plaintiff can move for and obtain leave 
to dismiss the bill, the défendant consenting, but the other creditors, 
who bave asked leave to join, objecting. The rights of John Hucken- 
stein should date back to the filing of bis pétition, which was before the 
motion to dismiss was made by the original plaintiff, and therefore, as 
co-plaihtiff, his consent is requisite before dismissàl of the bill solely 
upon the ground of consent of parties. But it is doubtful whether the 
original plaintiff could dismiss the bill, after the appointment of the re- 
ceiver, without the consent of the other creditors. "After a decree bas 
been made of such a kind that other persons besides the parties ou the rec- 
ord are interested in the prosecution of it, neither the plaintiff, nor de- 
fendant, on the consent of the other, can obtain an order for the dismissàl 
of the bill. Thus, where a plaintiff sues on behalf of hiniself and ail 
other persons of the same class, although be acts on his own mère mo- 
tion, and retains the absblute dominion of the suit until the decree, and 
may dismiss the bill at his pleasure, yet after a decree he cannot by his 
conduct deprive others of the same class of the benefit of a decree, if 
they think fit to prosecute it." 1 Daniell, Oh. Pr. 794. "After decree 
made establishing right of legatees to recover on a bill filed by one of 
several legatees, the complainant cannot after such decree dismiss his 
bill to the préjudice of the pther legatees." Collins v. Taylor's Ex'rs, 4 
N. J. Eq. 163. A bill filed by one creditor, for the benefit of himself 
and others, for the appointment of a receiver of an insolvent bank is sub- 
stantially a proceeding in behalf of ail the creditors, and the suit being 
once instituted as a Statute remedy for ail, the plaintiff has no power to 
discontinue the bill. Ailds Btink V. Nahant Bank, 23 Pick. 480. Where 
an individual creditor had filed his bill against a moneyed corporation, 
obtained an injunction and appointment of a receiver, and the receiver 
had taken upon himself the trust, and other creditors had filed their 
claims, it was held that the creditor who had filed his bill, obtained the 
injunction and the appointment of à receiver, was not entitled, as a mat- 
ter of fight, upon being paid his demand, to dissolve the injunction, dis- 
miss his- bill, and discharge the receiver. Fay v. Bank', Har. (Mich.) 
194. The appointment of the receiver in this case was, in pursuance of 
the prayer of the bill, for the benefit of ail the creditors, and was the 
first step towards an administration df the assets of the défendant cor- 
poration in 'the interest of ail its creditors^ No reason had been given, 
or change of oircUnistances 'from those existing àt the time of the ap- 
pointmeiit of the reiceiver shown, in support of the motion, except 
v.46F.no.5— 22 
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that in some way the defepdant corporatipn bas , satisfie^ thet claim of 
tbe plaintiff. The court doubtless ; bas tbe power, upon proper cause 
,^howïi, and upon being f^atîsfied tbat the interests of aÛ parties, includ- 
ing ail, the creditors, would be adyanced by the dismissaJ of the bill, to 
permi^t its dismissal, even against the objection of one or more of the 
oreditors; but no suçh cause has been shown. Fay v. Bank, supra. 

It was suggested on argument that the possible effect of the joinder of 
Mr. Btuckenstein and the, foundry company as plaintifs wonld be to oust 
the jurisdiction of the court, as they were citizens of Pennsylvania, the 
défendant being a corporation of Pennsylvania. That sucb would not 
be the effect was ruled in Stewart v. Dunham, 115 U. S. 61, 5 Sup. Ct. 
Eep. 1163, wbere it was held that, when a credîtors' bill is properly re- 
moved from a state court to a circuit court of the United States on the 
ground that the controyersy is whoUy between citizens of différent states, 
the jurisdiction of the latter court is not ousted by admitting in the cir- 
cuit court as co-plaintiâ^ other creditors who are citizens of the same 
state as the défendant. 



Marvin ». C. Aultman & Co.^ 

CCircuit Court, N. D. Ohio, E. D. June, 1891.) 

VassitAt CotiKTB— Practiob. 

Inasmuch as the circuit court of the United States is vested wlth ezcIus!T« Juris- 
diction to try cases involving the validity of patents issued by the United States, 
the rule tbat the vleadings and practice shall conform to the practice in like cases 
In the state court does not apply, and in suoh a case the plalntiS cannet avail him- 
self of the provisions of the Ohio statute (Code Ohio, g§ 5099-5101) by attaching to 
bis pétition interrogatories to be answered by défendant on pain of being defaulted, 
aud theréby compel him to disclose testimony whlcti is important in tba trial of 
tbe caiise. 

At Law. On motion ror judgment. 

Marvin & Çook and Charles 8. Oaima, for plaîntifF. 

Wm, A. Lynch and Charles R. Miller, for défendant. 

Jackson and Ricps, JJ. This is a motion for judgment hereîn against 
the défendant by default for feilure to answer the interrogatories annexed 
to the pétition of the plaintiff filed hereiu, as required by law. This 
is an action on the case under sectipn 4919 of the Kevised Statutes of 
the United States. The pétition filed in this case ig prepared in accord- 

, ance with the Code of Ohio. Sectipn 5099 of the, Éevised Statutes of 
Ohio prpvides that,"a,party may aiinpx to his pleading, other than a de- 

,murrer, interrogatprî,e8 pertinent to, the issue made in the pleadings; 
which iuterrogatorifis,. if npt demurred to, shall be plainly and fully an- 
swered under oath, by the party tp whom they ture propounded, or, if 

.Buch party is a corporatipn, by the président, sçcretary, or other otficer 
therepf,,^ the party propounding requires." Section 5100 provides: 
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"When annexed to the pétition, the interrogatories shall be answered 
within the time limited for atiswer lo the pétition^" Section 6101 pro- 
vides: "Answers to interrogatories inay be enforced b}' nonsuit, judg- 
ment by default, or by attachment, as the justice of the case may re- 
quire; and, on the trial, such answers, so far as they contain compétent 
testiniony on the issue or issues made, inay be used by either party." 
The interrogatories propounded and annexed to the pétition call forfacts 
from the ofïicers of the défendant corporation as to tlie number of jmt- 
ented devices made under the léttèrs patent attached to the pétition; 
hovv many were sold during the period from 1888 to 1890, the period 
covered by the alleged infringement; and other matters relating to their 
manufacture and sale pertinent to the issue made by the pleadings in 
this case. The défendant déclines to answer said interrogatories, and 
claims that, under the practice of the courts of the United States in 
such cases, it cannot be compelled to make answers thereto. This pré- 
sents the question as to whether the pleadings in an action of this kind, 
and the trial of the cause, shall conform to the pleadings and practice 
in law cases under the Ohio Code, or whether such pleadings and prac- 
tice are specially provided for by the, Revised Statûtes of the United 
States, \Ve think that,4nasmnch 43 the circuit court of the United 
States is vested with exclusive jurisdiction to try cases involving the va- 
lidity, of patents issued by the United States, it cannot be said thàtthere 
are "like causes" in the, courts of the several states to which the, prac- 
tice, pleadings, forme, and mode of proceedings shall conform. It is not 
material whether the déclaration is called a "pétition'* or a "déclaration," 
nor is it very important as to the précise form in which it is expressed; 
but it should contain ail, tjie essential averments that are prescribed for 
a déclaration in an action on the case under the common-law form of 
pleading, because that was snpposed to be in the miud of congress when 
section 4919 was enaçted. The pétition in this case contains ail such 
essential averments, and is therefore agood pétition; but we do not think 
the plaintiflf bas the right to avail himself of the provisions of the Ohio 
statute in attaching to bis pétition interrogatories, and thereby compel 
the défendant to disclose tegtimony whicji is im.pprtant in the trial of the 
cause. The statûtes of thç United States specifically provide how testi- 
niony in actions of this kjnd may be secured and offered in the courts 
of the United States. Those provisions of the statute are ample, and 
give the plaintitf the benefit of ail the évidence which be seeks to obtain 
by the interrogatories attached to bis pétition. The motion for judg- 
ment is denied, but an order may be entered allowing the plaintiff a sub- 
pœna duces tecum requiring the défendant to produce the correspondence, 
books, and records of th^ corporation,, as provided by the statûtes of the 
United States. The case of Myers,.y. Cunningham, 44 Fed. Rep. 346, 
(decided by the district judge for this district at tha June term ,of this 
court, 1890, held in Toledo,) bas been exainined, and is approved by 
the circuit judge. 
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Smith v. Board of County Commissioners of Caklton County. 

(Circuit Court, 1), Minnesota, Fifth DVvision. May 13, 1891.) 

COUHTIBS — LiABlLITT FOlî TOKTS. 

PlaintifE, the employé of an indepenûent contraotor, engag-éd in building abridge 
on a couDty road, was injured by the négligent explosion of a charge of dynamite by 
the agents of détendant oounty while blasting and building an approach to the 
bridge. Held, in an action' for damages, thàt countiea are not liable for the torts 
of their offloors aoting within the Une of their authority, unless made so by statute. 

At Law. On demurrer to complaint. 
Arctnnder & Arctander, for plaintiff. 
Alphem Woodward, Co. Atty., for défendant. 

Nelson, J. The complaint in substance charges that on January 24, 
1889, the plaintiff was an employé of an independent contraotor of de- 
fendant, then engaged in building a bridge in Carlton county; that it 
was plaintiff's duty to carry lumber on to the bridge, and, while so en- 
gagea, the défendant fired a charge of dynamite while blasting and build- 
ing an approach to said bridge, without notice or warning, and in such 
dangerous and careless manner, as, by reason thereof, to cause a rock 
to fly from such blast, and injure the plaintiff. The complaint is pred- 
icated upon a négligent affirmative act on the part of the deiendant in 
making a càreless blast while engaged in building a bridge or the ap- 
proaches thereto on a county road in Carlton county, whereby plaintiff 
was injured without his fault. The weight of authority is against the 
position taken by the plaintiff in bringing this suit. While the cases 
are conflicting, and there are difficulties in the way of maintaining tho 
distinctions made, the prevailing rule is that counties are under no lia- 
bility in respect to torts excépt as imposed by statute, and are not liable 
for damages occasioned by reason of the négligence of the county com- 
missioners themselves, or the négligence of persons employed by them to 
aidin the dischargè of officiai duties. The suprême court of Minnesota 
is emphatic in sustaîning the rule that the counties are subordinate 
political subdivisions ofthe stâte, and the county officers public officiais 
performing their duties under the authority of the state; and, being sub- 
divisions of the State, created for certain political and administrative 
purposes, are not liable for tort of their officers acting within the line 
of their authority, unless made so by statute. Dosdall v. Olmsted Co., 
30 Minn. 96, 14 N. W. Rep. 458. There is no state law imposing lia- 
bilîty, as claimed by the plaintiff. In the state of Ohio the same view 
is entertained in an ablé and elaborate opinion by the suprême court. 
HamiUonCo.'v. Mighek, 7 Ohio St. 109. The injury complained of was 
the resuit of the négligence of the county commissioners in the discharge 
bf a public duty. ' Demurrer sustained. 
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Hyek •». Chamberlain. 

{Circuit Cmirt, D. Sonfh Carolina. May 32, 1891.) 

Kailroad — Stock- KiLLiNG — Evidekoe. 

Il is not négligence ior s, railroad Company to leave a train of freight-cars stand- 
ing on a siding near a crossing, provided the crossing itsell is liept unobstructed, 
and the fact that a mule wandering up the track f rom the crossing was concealed 
by the freight-cars from the engineer of a rapidly approachiag train until it came 
arouLd the end of the freight-cars onto the main track at so little distance that 
it Was impossible to stop the train before the mule was struck, will not render 
the Company liable therefor. 

At Law. 

Simeon Hyde, for plaintiff. 

Brawley, & Barmvell, for défendant. 

SiMONTON, J. This is a claim against the receîver, for the vaine of a 
mule killed upon the track of the South Carolina Railway by one of its 
locomotives. Both parties submit the matter to the court. The mule 
was killed about 290 feet from Sineaths station. At this station are 
four tracks, laid on lands owned by the railway coinpany in fee. The 
résidence of the plaintiff, consisting of a tract of land, dwelling-house, 
and store, is to the west of the track. From it leads a public road cross- 
ing the railroad track at Sineaths. On the day of the accident there 
was on each of the side tracks nearest to plaintiff' s premises a train of 
box-cars. They were below the crossing, which liad been left entirely 
unobstructed. The locomotive which killed the mule was on the main 
track . Between it and the box-cars on tlie side track was a space of four 
or five feet. As the mule was killed by the locomotive of deiendant, the 
law présumes négligence, and this presumption must be rebutted. Van- 
ner v . Railroad C'o., 4Rich. Law, .329; Fullerv. Railway Co., 24 S. C. 133. 
The only eye-witness of the accident was the engineer in charge of the 
locomotive. He had been in service for 30 years. He says that he was 
in charge of the passengeï train, about an hour behind time, running at 
the rate of 35 miles an hour, with 4 coaehes, including the baggage-car; 
that after he had passed the crossing at Sineaths he saw the mule com- 
ing from behind the train of cars on the siding, and on the track, about 
85 feet ahead of him; that he could not possibly bave stopped bis train, 
nor do anything except open bis connections with the whistleand blow; 
that he struck the mule, and no doubt killed it. He admits that his en- 
gine had become disabled on one side, but swears that with every appliance 
in order he could not bave stopped under 250 yards, at the rate of speed 
he was under, and with such airain. If the disabled condition of the en- 
gine did not contribute to the accident, the défendant cannot be held 
liable for that. Simms v. Railroad Go., 26 S. C. 495, 2 S. E. Rep. 486. 
To rebut this testimony the plaintiff proved that there were seen tracks 
of the mule from the premises of plaintiff to the railroad crossing, and 
from the crossing, between the main track and the siding, up to the 
point where it was killed. The plaintiff claims that under thèse circum- 
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stances défendant isliable. His position isthis: The défendant suffered 
a train of cars to remain on the siding, very close to the main track, 
along -which this train came; that the mule, wandering, gotonthe track, 
and, having been caught in between the two trains in itséfibrttoescape, 
was killed; that, if the engineer did not see the mule in time to avoid 
the accident, he was prevented from doing so by this obstruction of the 
train of box-cars placed there by agents of défendant. Murray v. Railroad 
Go., 10 Rich. Law, 227, is relied upon for this position. In this case 
^ horse had been hitched at a point not far from a railroad crossing, at 
night. A train of cars had been left on the railroad track, obstructing 
the crossing, and some distance above and below it. The horse broke 
loose, and, attempting to cross, wandered up and down the track until 
the train came up at 11 p. m., and killed it. There was a deep eut on 
both sides of the crossing. The défense relied upon the fact that the 
killing -«vas at night, and so unavoidable. The court held that this was 
not enough to rebut the presumption of négligence, and, beyond this, 
held that the obstruction of the crossing' was an unlawful act, which 
cOntributed to the accident, and made défendant responsible. In the 
présent case the crossing was not obstructed. True, a train was on the 
siding; but this siding was on lands held in fee by the company, and its 
use by thô company was lawful. In Murray^s Oase this is distinctly 
recognized: . 

"Either the tùrn-out should hâve been large enough for the trains which 
stojjped there to hâve stood above or below the crossing, or else the ears of a 
train at rest should bave been detached so as to give a free passage." Page 
232. , : , 

See, also, AdUns v. Raihmy Co., 27 S. C. 71, 2 S. E. Rep. 849; 
Guess V. Railway Co., 30 S. C. 163, 9 S. E. Rep. 18. 

If the train Was lawfully there, then défendant cannot be held re- 
sponsible sirnply because it was there. Indeed, the défendant is pro- 
tected because it was tbeïeV If the mule came from behind this train, 
and it was therefore not sèen until it was only 35 feet ofl", — -a distance with- 
in which the train could not bave beenstopped, — the grounds for excuse 
laid downih Murray^s Case would apply. Page 232. The claim is dis- 
allowed. 
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McClaky V. Chicago, M. & St. P. Ry. Co. 

(Ç^cuU Court, W. p. Missouri, W. D. March IÇ, 1891.) 

KArLEOAn CoMPANiES — Accidents at Ceossinm— Contribdtobt Négligence. 

Plaintiffi's intestate attempted to cross a street on which were two railroad traeks, 
Bbout nine feet apart. Just as, he reached the second track, a train on it came up, 
and, in order to avoid ît, he stepped back upon the flrst track, and was struck by 
an engine that was backing up on that track. Meld, that tbe railroad company 
was not responsible for the accident. 

At Law. 

This was an action by plaintiff for thè tiHing of her husband, Frank 
McClary, on March 12, 1889, by a switch-engine of défendant. The ac- 
cident occurred at Twentieth and Harrison streets, in Kansas City, Mo. 
Tiie trains of défendant used the traeks of the Kansas City Belt Liné, 
which were laid on Twentieth street. There were two traeks running 
east and west. The distance between the two traclîs was nine feet. 
About the tinie of the accident a passenger train of the défendant was 
going east on the south track, and a switch-engine was backing west on 
the north track. The switch-engine struck and killed McClary. There 
was évidence tending to show that the switch-engine was running faster 
than authorized by ordinance; that deceased was going south on Harri- 
son street ; that he walked across the north track, and was about step- 
ping on the àbuth track, when he glanced up and saw the passenger 
train, consisting of three or four cars, within a very few feet of him; that 
to get out of the way of that train he stepped backward, never looking 
eastward, till he reached the north track, and stood on one of the rails 
thereof. Just as the rear end of the passenger coach got by him, the 
switch-engine going east struck him, causing bis death. The défendant 
demurred to the évidence. 

Hollis & LaUhnw, for plaintiff. 

Pratt, Ferry & Hagerman, for défendant. 

Before Caldwell and Philips, JJ. 

Cat.dwell, J., (prally, after stating the facfs as ahove.) This, in my 
opinion, is what would be called a simultaneous transaction. The de- 
ceased for the moment seems to bave been utterly absent-minded. He 
went upon those railroad traeks, not looking to the right or to the left, 
at à time when there were two trains approaching. It is a case that is 
remarkable. He prooceded to cross one track onto the second track, and 
had just reached that, whên he was in the attitude of being run down 
by that train, and barely discovered it in time to escape being killed 
there. He must bave been somewhat agitated and confused by the great 
péril which he had just escaped. Ail plaintifî's witnesses bave testified 
that he had walked forward and ihen backward onto the other track, ànd 
I thM}k;it;is perfectly obvious, taking this testimony ail into considéra- 
tion, |;hat the man,;traversed that space of nine feet between the two 
trî^cks, and had just reached the dther track, when he was killed j he 
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getting there, however, not in time to give any one an opportunity to 
take order for his safety. His nëighbor, who stood upon the side of the 
track, had not time to recover his breath, and hallootohim between 
the time he was iû the act of being run dowii by the train on the south 
track, and the instant he was struck by the other. There was no time 
for any one to take order for his safety. There was no time when that 
engineer and fireman, if both looked in the direction of the deceased, 
could hâve taken order for his safety, and saved him, in my judgment, 
upon this testimony; nor do I think it is open to reasonable doubt. I 
think it is so clear that the court could not uphold a verdict found upon 
any other hypothesis, that while he was passing from the south ti?ack to 
the north track, over that space of nine feet, that by the time he had 
got onto the second track, the other train was there, — the switch-eugine 
was there. 

There is no rule of law applying to this state of facts to warrant a ver- 
dict supported by the évidence. It is not a case that may be called near 
the line. It is not a case like the colors of the rainbow, where you can- 
not tel] where one begins and another ends, and which must be left to 
the jury to say on which side of the line it falls; but this is obviously 
and palpably on one side of the line, and so clearly so that the duty of 
the court is clear. Of course this is a déplorable accident, but upon 
this state of the case the railroad çompany is not answerable or liable in 
damages for the misfortune that befell this man from his own absent- 
mindedness, that led him into this péril, by which he lost his life. 

Demurrer sustained. 

Philips, J., concurs. 



ReNNER V. NORTHEEN PaC. Ry. Co. 
(.Circuit Court, D. Washington, E. D. April 30, 1891.) 

Contributout Négligence. 

A person traveling in a public street, and finding it obstructed by a freight train 
at fuU stop, to which a locomotive is attached, who, relying upon the assurance of 
a brakeman that he can safely climb over the bumpêrs, and pass between the 
cars, as the train will remain stationary lor some time, attempts to do so, and while 
in the act suffers an injury by the train being started suddenly, without warning 
by ringing the bell or sounding the whistle, is guilty of suoh oontributory négli- 
gence as will prevent his recovery for tbe injury. 

At Law. 

Tumer <& Graves, for plaintiff. 
J, M. Ashton, for défendant. 

Hanford, j. Is a person traveling in a public street, and finding it 
obstructed by a freight train at a full stOp, to which a locomotive is at- 
tached, and being informed by a brakenlan on the train that he can 
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safely climt over the bumpers, and pass between tbe conneeted cars, as 
the train will remain stationary for a considérable time, who, relying 
upon such assurance, does attempt to so climb over the train, and while 
in the act sufl'ers an injury by reason of the train being started suddenly, 
and vvithout previous warning being given either by ringing of the bell 
or sounding the whistle, guilty of such contributory négligence as to 
preclude hini from recovering damages for such injury, in an action 
against the company to which the train belongs ? This question is raised 
by a demurrer to the complaint in this action. It is a question upon 
whioh there is a conflict of authority. The following décisions cited by 
the defendant's counsel sustain them in maintaining the affirmative: Rail- 
road Go. v. Pinchin, 112 Ind. 592, 13 N. E. Rep. 677, 35 Amer. & Eng. 
R. Cas. 383; O'Mara v. Canal Oo., 18 Hun, 192; 2 Lacey, Dig. R. Dec. 
770; and Andrews v. Railroad Co., (Ga.) 12 S. E. Rep. 213. There are 
also other cases similar in character, though not based upon the iden- 
tical facts in this case, which, by analogy, support their position. Among 
others, the following may be cited: Smith v. Railroad Co., 55 lowa, 33, 
7 N. W. Rep. 398; Dahlstrom v. Railroad Co., (Mo.) 8 S. W. Rep. 777; and 
Leivis V. Railroad Co., 38 Md. 588. The contrary view is supported by 
the following text-books and décisions: 2 Shear. & R. Neg. § 479; Nich- 
ol»v. Railroad Co., (Va.) 5 S. E. Rep. 171; Railroad Go. v. Sykes, 96 
111. 162; and Mcintyre v. Railroad Co., 37 N. Y. 287. 

I find the question difficult to détermine, not only by reason of the 
conflicting précédents, but because, in the lightof reason, the case seems 
to be located exactly on the boundary line separating questions of law 
proper for the court to décide from the province of the jury as judges of 
ail questions of fact. The plaintiff shows very clearly by the statements 
of his complaint that he must bave been conscious at the time of at- 
tempting to climb over the train that he was thereby exposing himself 
to danger, and he voluntarily exposed himself to the danger of which 
he was thus conscious. The information given by the brakeman could 
not bave been an assurance to him upon which he could prudently dé- 
pend, for it was certainly apparent that the brakeman did not hâve such 
control of the train as warranted him in giving a positive assurance. I 
do not consider the rule that a person who voluntarily places himself in 
a position known to be dangerous is to be deemed to bave assumed the 
ordinary risks incident to such position as applicable to this case, there 
being no contract relation between the parties. The défendant was a 
wrong-doer in suffering its train to obstruct the street, but that wrong 
was not necessarily productive of the injury to the plaintiff, of which he 
DOW complains. He would bave no cause of action if this were the only 
wrong or négligent act chargeable against the défendant. The starting 
of the train suddenly, and without previous warning, at such a place, 
was a further wrong, and something which the plaintif!' was not bound 
to anticipate when he attempted to climb over the train. Although he 
knew that in doing so he was incurring danger, he was not bound to an- 
ticipate the particular négligent act which caused his injury. It was not 
certain that the train would not remain stationary a sufïicient time to en- 
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able Iiira to' go aci'oss it, and he had a right to assume that a warning 
would be'gîveu before it did start, bécause it was the duty of the meii in 
charge to'giVesuch warning. Owmv. Railroad Co. , 35'N. Y. 518. 

The authorities cited are notonly irreconcilable, but unsatisfactory in 
themselvcs. In Shearman and Redfield's work there is no candid or 
l'nll discussion of the subject. Thé, allusions made to it in the text and 
notes arp, too s'jrcastic and capHoUs to bave much weight; and the case 
of Rttuch V. Lhyd, 31 Pa. St. 358, is cited in support of the rule, stated 
broadly in the text, tiiat "it is not deemed négligence forthe plaintifF to 
cross by the anly path left open to him, whetlier by climbing over a plat- 
form, or walking between two separated cars." The opinion of the court 
in that case does not state or affirm any such gênerai rule. On the other 
hand, the case of Railroad Co. v. Pinchin, cited by the défendant, could 
not bave been as well considered by the court as a casual reader of the 
opinion might infer. Numerous authorities are there cited, and seem to 
bave been relied upon to support the several propositions maintauied; 
among them this: "A person who bas knowledge that a train of cars is 
stopping temporarily at a way station bas no right to assume the risk of 
passing between the cars. It is a danger so immédiate and so great that 
he must not incur it." And the first casé in the list of those oited to this' 
point in the case as printed in 112 Indiana is Rauch v. Lhyd, 31 Pa. St., 
— the very case cited by Shearman and Redficld in support of their gên- 
erai rule above quoted. And in the case as printed in 35 Amer. & Eng. 
R. Cas. '383, the Ponnsylvània case is omitted entirely, and in its place is 
cited Owen v. Railroad Co. , 36 N. Y. 516, — a case which I bave read with- 
out beingable to discover even a suggestion of the doctrine of the Indiana 
décision. Thèse considérations cause me to doubt the soundness of the 
proposition, wben regarded as one of law purely, that the plaintifïs con- 
duct was so négligent, and So contributed towards his own injury, as to 
preclude him froni recovering; and yei I am unable to positivèly deny it, 
The question in this présent situation of the case seenis to résolve itself in- 
to'one of expediency. Undoubtedly the opinion of the court of last resort 
will be required by wbichever jiarty may suffer défeat in this court. Now,. 
is it better to sustain the demurrer, and send the case at once to a higher 
court for à décision of this vital question, with the probability of a sec- 
ond appeal being Udîen should the appellate court return the case hère 
for a trial, or, by overruling the demurrer, subject the parties to the la- 
bor and expense of a trial which will be fruitless if the appellate court 
should reverse such ruling of this court? The case cannot be tried at 
this term, and it will be possible for the' plaintifif to obtain a décision of 
the circuit court of appeals in time to bave a trial, if a trial shall be or- 
dered at the September term hère. I deem that the best course for the 
case to take, and therefore sustain the demurrer. 



JOHIJSON t>. NORTHERN PAC. EY, CO. 347 

Johnson D. Northern Pac. Ry. Co. ,. 

{Circuit Cmt/rt, D. Washington, E. D. April 15, 1891.) 

1. Carriers op Passengbbs— Ejection prom Cars. 

Plaintifl purohased à ticket for aa extended journey, the latter part of which was 
over defenàant'a road. By mistake' the agent punched tUe ticket so as to indicate 
that it expired on the day on which it was issued. The mistake was not discovered 
Until she was on the first division of defendant's road, whcn the conductor, upon 
telegraphing to the head office, received orders to honor the ticket until further in- 
structions. At the end of his division; when he left the train, he delivered her the 
telegram. The conductor of thç next division, notwithstanding the telegram, and 
thé évidence on the face of the ticket that it had been honored, telegraphed to the 
division superinteudeat, and received no answer, and meanwhile, from time to 
time, for se veral hours, Worried plaintift by making remarks calculated to disturb 
her, aud make her realize the disadvantages of her situation, and showing a désire 
to be nnduly familiar. M^ially, about midnight, after she bad been oarried agréât 
distance, he put her ofE the train. She had explained in her first conversation thàt 
she was far from home, her means were exhausted, and she was not able to pay 
her fare. Held, that plaintiff was entitled to recover damages for the expulsion 
and ill treatment, in an action on the contract represented by the ticket. 

S. Same — Verdict — Measurb op Damages. 

A verdict for $1,000 having been set aside, and a new trial granted, a second 
verdict for $500 was rendered. That, too, was set aside, and on the third trial an- 
other verdict for $1,000 was rendered. Held, that the limits of the court's dis- 
crétion had been reached, and the verdict would not be disturbed as excessive. 

3. Same — Misconduot of Jury. 

Where it appears that the jury arrived at a verdict by each jurer writing the 
amount which he was wiiling to give, adding the several amounts together, and di- 
viding the total by 13, the verdict will not be aside for that reason, wbere it further 
appears that no agreement was madé to abide the resiilt, and where the ainouut 
agreed upon is much less than the quotient so obtained. 

At Law. On motion for new trial. 

L. H. Prather aud R. J. Danson, for plaintiff. 

J. H. Mitchell, Jr., for défendant. 

Hanford, j. The first trial of this case was had in the territorial 
•district court, resulting in a verdict in favor of the plaintiff for $1,000, 
which was set aside, and a new trial granted, on motion of the défend- 
ant. Upon a second trial the jury returned a verdict for $500. ïhat 
verdict was also set aside by the court. The third trial of the case was 
had in this court, and resulted in a verdict in favor of the plaintiff for 
$1,000, and the défendant for the third time asksforanew triai. Three 
principal grounds are urged in the argument. The first is that the plain- 
tiff is not entitled to recover damages in this action. The décision of 
that question nécessitâtes considération of the pleadings and the évi- 
dence, and a review of the whole case. 

The action, as I construe the pleadings, is based upon a contract to 
recover damages resulting from personal injuries caused by a tortious 
breach of the contract, and it is therefore to be distinguished from nu- 
merous décisions holding that where in his complaint the plaintiff pleads 
only a wrongful and forcible expulsion from a passenger train, and the 
-défendant justifies by showing the failure of the plaintiff to présent, 
when called upon, a proper ticket, pay fare, or leave the train. In such 
an action the complaint is for a tort, pure and simple, and, as it is the 
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duty of a passenger to présent a ticket, pay fare, or leave the train, when 
called upon, his failure to do either is wrongful, and nb tort is coinmitted 
by the ofiBcers of the train in usiiig reasonable and sufEcient force to 
eject him. The eomplaint and the évidence shows that the plaintif? ap- 
plied to an agent of défendant for a ticket entitling her to transportation 
to a specified point, to which she' wished to make a joUrneJ^ The agent 
could not furnish exactly such a ticket as she asked for, but he then 
made a proposition to sell her a second-class limited ticket to a place 
near the point to which she wished to go, which proposition the plain- 
tifî accepted. She paid the stipulated price, and received a ticket, 
which she supposed to be good for the intended journey. The trans- 
action took place at a railroad station, and was concluded hurriedly, 
during a short interval between the opening of the ticket-office and the 
departure of the train upon which the plaintiff commenced her journey. 
If the plaintiff had taken the pains to carefully examine her ticket be- 
fore accepting and paying for it, she probably would not bave been able 
to hâve discovered the error committed by the agent in punching it, 
which in part caused the trouble eventuating in this lawsuit; but she 
relied upon the agent to perform his duty in issuing to her a proper 
ticket, conformable to his instructions and the requirements of the rail- 
road Company. I hold that in issuing that ticket the company con- 
tracted to furnish her transportation and protection from abuse and in- 
suit while on her journey, and also warranted that the ticket issued was 
good for the trip. It was a coupon ticket, and the coupons were accepted 
by the conductors of the Connecting road over which the plaintiff maJe 
the first part of her journey. At St. Paul she was admitted to the train 
of the défendant after exhibiting her ticket to the gate-keeper at the de- 
pot, and she had been carried a portion of the way on the defendant's 
road before discovery of the mistake made by the agent who sold hertho 
ticket in punching it so as to make it indicate that the time limited 
within which it should be good had expired, the date of expiration as 
punched being the very day on which it was issued; but, as the date of 
its issue was not stamped or written, the mistake was not apparent from 
the ticket itself. Upon discovery of the mistake, the conductor of the 
train, instead of rêquiring the plaintiff to pay fare or leave the train at 
once, made inquiry by telegraphing to the defendant's head office at St. 
Paul, and in response to his inquiry received a télégraphie order to honor 
the ticket until further instructions, 'and no other or différent instruc- 
tions or notice was afterwards sent from that office. The plaintiff' was 
permitted to continue on her journey to the end of the division at which 
this cotiductor left the train, and on leaving he delivered to her the 
telegram which he had received from St. Paul. The conductor of the 
néxt division, when the ticket was presented to him, received with itthe 
telegram from the head office, but instead of obeying it, or applying for 
further instrufetions, or rêquiring her to pay fare or leave the train at 
once, he telegraphed for instructions to the division superintendent, but 
received no response. Then, as the testimony on the part of the plain- 
tiff tends to prove, he commenced worrying the plaintiff, and making 
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remarks to her whieh, if net intended to be insulting, were certainly 
suggestive of a désire on his part to disturb her, by making her realize 
the disadvantage of her situation, and to be ùtiduly familiar. He con- 
tinued, with fréquent repetitittris, during several hours, to thus torment 
the plaintiff, and she was meanwhile carried a great many miles on the 
train. Finally, at about midnight, the conductor, with the assistance 
of a police officer found at Missoula station, removed the plaintif! from 
the train. A fellow-passenger then purchased a ticket for her, and she 
■was permitted to re-enter the car, and continue her journey. The plain- 
tiff explained in her first conversation with this conductor that she was 
ubable to pay her fare, as she was far froin home, and from her destina- 
tion, and her means were exhausted. The ticket itself bore évidence 
thiat it had been honored by other conductors, and that fact, in connec- 
tion with the telegram from head-quartèrs, was sufficient évidence of the 
validity of the ticket, and, Under the rules of the company, it was the 
conductor's duty lo hâve accepted it. By forcibly expelling the plain- 
tiff from the train, and its failure to protect her from ill-treatment, the 
défendantes contract was broken, and the plaintiff suffered an injary, 
thereby entitling her to recover damages in an action on the contract. 

The next question is as to the measure of damages. The testimony 
in the case which went to the jury had a tendency to prove that the 
plaintiff' was damaged, not only by reason of mental and physical suff'er- 
ing at the time, but for months afterwards, by reason of nervousness 
brought on by the ordeal through which she passed, her health was im- 
paired, and she was partially incapacitated for doîng her usual work. 
There is then in the testimony, as well as in the allégations of the com- 
plaint, a showing of peculiar injuries to the plaintiff, giving her a claim 
to spécial damages by reason of the tortious maniier in which the con- 
tract was broken. The court instrueted the jury, in effect, that if, ac- 
cording to the décision of the jury, the plaintiff should be entitled to re- 
cover, the measure of damages would be reasonable compensation for the 
injury actually sustained by the plaintiff, and that exemplary damages 
could not be awarded. There is no ground for supposing that the jury 
were actuated by passion or préjudice, or thatthey intended to disregard 
this instruction. Even if my opinion of the case would warrant me in 
regarding the sum awarded by the verdict as excessive, still, being the 
resuit of the third trial, and being the sum twice fixed upon bj"- succes- 
sive juries, I think the limit of the court's diseretionary power in grant- 
ing new trials for this particular cause bas been reached. 

The third and last ground Ibr the motion is alleged misconduct of the 
jury, in this: that the verdict was arrived at by each juror writing the 
amount which he was willing to fix as the araount of damages recover- 
able, and adding the several amounts so given, and dividing the total 
by 12. From afïidavits on file I find the facts to be that, for the pur- 
pose of coming to an agreement, if possible, the jury did resort to the 
above method of addition and division of numbers, but the verdict was 
not arrived at in that way, There was no agreement made to abide the 
result. The amount of the damages awarded is much less than the 
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quotient obtained by the process above mentioned, and the verdict was 
freely assènted;to. hy ail of the jurors. While one or more of them rnay 
hâve been. thereby influenced to consent to a verdict foi:;a larger suni 
than he otherwise wopld bave fixed as.;the proper amount of daçiages, 
tbey were not coerced nor deceiyed. Each juror was free to give or with- 
hold his consent, and was conscious of it, and they actually balloted 
more than once after the proceeding referred to. and before an agreeraent 
was arrived at. It is not practicable for the court to control a jury dur- 
ing their délibérations to the ext^nt ofprescribing or proseribing any 
particular arguments ormethods of persuasion that may or may not be 
uséd by them to influence each other; and it is not vvrqng for the memr 
bers of the jury to influ«ince each other by any. effective method free 
frora fraud and intimidation. For thèse reasons I do nqt regard the jury 
as being guilty of misconduct for.whi-ch their verdict should be set aside. 
The motion for a ne w trial will therefore be denied. 



United States v. Baxter et al. 
(Circuit Court, D. Washington, If. D. June, isei.) 

1. TeeSPASS— CCTTING TlMBEKON PUBMO LAKXJS— EVIDENCE OF VaLUB. 

In an action of trespass for cutting timber upon public lands, upon an issue as to 
the value of the saw-logs àt a particular place, it is error to permit witnesses to 
testify as to the value of saw-logs generally at that time, without having their 
attention directed to the place in question. 
3. Same— BuRDEN or Pbooe— Damages. 

In an action of trespass by the United States for cutting timber on government 
land the burden of showing that the timber was eut by mistalje, with a vievv of 
mitigating the damages, is upon the défendants; and, in the absence of évidence to 
that effect, there is no ei-ror in permitting the government to recover the value of 
the saw-logs when already brought to the water. 
8. Same— Partnekship. 

"Where such a trespass is committed by a firm, one partner cannot show that as 
to him it was done through mistake, though hls partner may not hâve been mis- 
taken, and ask that one judgment for damages be rendered against him and a dif- 
férent one against his partner, since his holding the fruits of the tort after being 
inotified of the mistake is a ratification of his parlner's act. 

At Law. On motion for new trial. 

P. H. Winston, U. S. Atty., for the United States. 

W. E. Andreivs, for défendants. 

Knowles, J. This action was instituted on the part of the United 
States to recover damages for a trespass upon certain of its lands border- 
ing on Puget sound. It is alleged in the complaint that défendants en- 
tered upon this land, and eut a large number of trees, of the value of 
$11,000. The défendant Baxter denied the trespass. The défendant 
Hansen made no appearance in the case, and a default against him was 
entered. The United States had judgment in the district court of Wash- 
ington territory where the suit was instituted. The défendant Baxter ap- 
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pealed from this judgmenttothe suprême Court ofsaidterritory. While 
said appeal was pending in said court, the tërritory of Washington 
ceased to exist, and the state of Washington was organized, and admitted 
into the national Union by virtue of the enabling act, authorizing the 
people of Washington tërritory to form a state constitution, and provid- 
ing for the admission of such state into the_ Union. The United States 
circuit court organized fo!r the district of Washington became the suocessor 
of the territorial suprême court of this cause. This court must take up 
this case as it was presented in the record of the suprême court of 
the tërritory. It was there for correction of errors in the trial of the 
cause in the territorial district court. This court being the successor of 
that court, as the case stood therein, so it must stand hère. No new 
trials were granted by virtue of the transmission from a territorial to a 
state form of government. When the case was called for trial in the dis- 
trict court, the défendant Baxter asked the court to compel the plaintifï 
to elect whether it would wage this action for the value of the timber as 
trees or logs at Quartermaster harbor, and' the piles as piles, or whether 
the action should be wagêd for the value of the lumber as manufactured 
lumber. The court does not seem to hâve ruled upon this motion, but 
it ajjpears the plaintiff elected to wage its action for the value of the logs 
as logs at Quartermaster harbor, and the value of the piles as piles. 
Upon the trial of the cause the witness Enoch J. Matliews, introduced 
by plaintiff, said: "I do not know the value of the logs at that lime." 
Counser for plaintiff then asked the witness this question: '' Wliat is 
your best recollection as td the value of the logs at that time?" — which 
question was objected to by the défendant Baxter, becaùse the testimony 
was incompétent and immaterial, which objection was overruled, and the 
ruling excepted to by the défendant. The witness then answered: "To 
my best recollection, logs were worth flve dollars per thousand at that 
time." It will be seen that the évidence was not directed to the pointas 
to what his recollection was as to the' value of the logs at Quartermaster 
harbor or any other place. There niay bave been one value for logs at 
Quartermaster harbor and another value at Seattle or Taconia. Neither 
the question nor answer confines the value at any particular place. To 
allow the witness to testif}' as to the value of property, he should havo 
some knOwledge of the value of the same either from the market priée 
or selling price of the same, or from its adaption to its ordinary and ap- 
propriate use. Railroad Co. v. Peœson, 35 Gai. 247; Reed v. Drais, 67 
Cal. 491, 8 Pac. Rep. 20. 

A man's recollection of the value of property is a poor criterion to 
guide a jury in estimating damages. A man's best recollection is a very 
indefinite matter. It might amount to so little as to be entirely worth- 
less for any practical purposes, or to influence a business man in arriv- 
ing at any reasonable conclusion in any business transaction. For thèse 
reasons I think it was an error to allow the witness to answer the ques- 
tion asked. It is urged that this évidence was cured by the évidence 
of the witness F. N. Whitworth. Let us see what his évidence was upon 
this point. He says saw-logs at that time were worth about $5 per thou- 
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sand. . The time referred to here evidently was in October, 1883, We 
do not know whether the logSi had been disposed of at that time or not. 
We are not informed by the witness at what place logs were worth $5 
per thousand. The évidence should hâve been confined to Quartermas- 
ter harbor, where the plaintiff had elected to prove bis damages. I 
cannot see that this évidence cured in any way the error in the admis- 
sion of the évidence of the wâtness Mathews. It cannot be seen from 
the record whether the jury based their assessment of damages on the 
évidence of Mathews or Whitworth , or how they could base their assess- 
ment of the value of the logs at Quartermaster harbor upon the évi- 
dence of either. The gênerai rule is that where there is error in admit- 
ting évidence there must be a reversai of the judgment, and a new trial 
ordered, unless it can be shown from the record that the error could bave 
worked no préjudice to the party against whom it was introduced. 
Hayne, New Trial & App. § 287. 

1 1 is also urged on the part of the appellant that there was error com- 
mitted in the court below in sustaining the objection to the déclarations 
of Hansen as to the ownership of the camp and property while in pos- 
session at or near Quartermaster harbor. It does not appear what was 
included in the term "camp aud property," whether it included the 
logs eut upon the public lands in that section by Hansen or by Han- 
sen and Baxter. The évidence was offered to prove that Hansen and 
Baxter were not partners, I suppose. This was a collatéral matter. The 
évidence was not offered for the purpose of limiting or qualifying the 
possession of Hansen of the camp or property. It does not appear to 
hâve been in dérogation of any right of Hansen's. They were not made 
as part of the res gestse of any transaction he was in the act of carrying 
on. It does not appear why the déclarations sought to be introduced in 
évidence were made. Under thèse circumstances, I cannot find any er- 
ror in the exclusion of this évidence, and I do not think its exclusion 
violated any rule expressed in any of the authorities cited by appellant. 

The next point urged is that the United States had no right to recover 
as damages for the alleged trespass the value of the timber eut as logs at 
Quartermaster harbor. There is a very plain answer to this by pointing 
out the obvions iiact that it cannot be told from the évidence in the case 
or the verdict of the jury at what point the value of the logs eut was fixed. 
It is évident from the évidence that the trespass complained of was com- 
mitted upon government land. Every man is presumed to bave intended 
to do what he did do. This is a rule in criminal as well as civil actions. 
When the évidence shows that a man bas committed an unlawful act, 
if it was done on account of a mistake, that is for him to show. If 
Hansen and Baxter eut the timber set forth in the complaint, it was 
for themtp show it was done by mistake, not the United States to show 
there was no mistake on their part. When the trespass was shown, the 
presumption was that it was intentional, willful. 

It is çlaimed that, because , the, complaint shows that the trespass waa 
willful, the, United States shQuld;have proved this fact before it could 
recover for the value of the timber eut as logs at Quartermaster harbor. 
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It was not necessary to allège that the trespass was Tvillful. The law 
does not require that the aggravations accompanying a tort shonld be al- 
leged. 1 Suth. Dam. p. 766. Such matters may be proven with the 
view to increasing the damages, perhaps, under the rules expressed in the 
case of Woodm-Ware Go. v. U. S., 106 U. S. 434, 1 Sup. Ct. Rep. 398. 
If the défendant had been able to show that there was a mistake in cut- 
ting this timber, the amount of damages would bave been materially re- 
d'uced. But, as stated above, the défendants are in law presumed to 
bave intended to do what the évidence shows they did do. There was 
no évidence that tended to show that Hansen was mistaken as to where 
he was cutting the timber setforth in the coœ plaint. Baxter, it is true, 
claims a mistake as far as he is concerned. It is attempted to separate 
Hansen and Baxter iu this transaction; that is, to hold that, although 
Hansen may not hâve been mistaken, yet, if Baxter was, there should 
be one judgment for damages against Baxter and another against Hansen. 
I do not think this can be donc. It was urged to sonie extent in the 
argument that the contract of partnership to eut timber upon the public 
domain was against public policy and void, and that hence he (Baxter) 
could not be charged as a partner. If there was any such contract I 
hold that it did not lay in the mouth of Mr. Baxter to set it up. No 
man can setforth in bis own défense that he hasviolated the law. Bank 
v. Oase, 99 U. S. 628. If such a partnership existed, Baxter would 
hâve been liable for the tort of Hansen. If the partnership was a law- 
ful one, and Hansen, one of the partners, committed a willful tort, I 
should think, in such a case as this, th'e firm would be liable. The firm, 
if there was one, got the benefit of this willful tort. It received the tim- 
ber eut. It was sold, and the firm got the benefit of the proceeds of the 
sale. Although notified that a willful trespass was committed, Mr. 
Baxter has never repudiated the trespass, and delivered up to the United 
States the fruits of the same, and turned to Hansen for a redress of bis 
wrongs. He is holding onto the fruits of Hansen's willful trespass, and 
says, "I ought not to be held responsible for bis willfulness." Under 
such circumstances, Baxter ought to be eonsidered as ratifying the will- 
ful tort of Hansen. I do not think there was any necessity of proving a 
partnership in this case. Acommon or joint undertaking, which might 
not hâve been in fact a partnership agreement, would bave been suffi- 
cient, if fully established. There is much presented in the argument in 
this case to show this condition of affairs existed. Baxter seems to bave 
taken a very active part in this business of cutting logs, — too active an 
interest for one who occupied the position he claims he did, namely, 
that of mortgagee. The mortgage Baxter held on Hansen's property 
seems to bave been assigned to him for about$87. The mortgage cov- 
ered about $700 worth of property. Hansen owed Baxter between $300 
and $400. I cannot see the necessity, under the circumstances, for Bax- 
ter to hâve resorted to so much trouble in order to get the $300 or $400 
Hansen owed him, when it appears he had enough property to satisfy 
this debt after paying Baxter the amount he paid for the mortgage. 
v.46p.no.5— 23 
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For the reason that the court erred in the admission of the évidence 
of Mathews as to the damages, the motion for a new trial is granted, and 
the cause wili be set down for a hearing in this court. 



YouNQ V. Wempe et al. 
(Circuit Com% N. D. Californîa. February, 1891.) 

1. COMPTROLLEB Oï THE CURBEXCT— DePUTT— PRESUMPTION. 

The deputy comptroUer ol the currency being authorized by law to act for the 

comptroller in certain oontiugencies, the courts will présume, iu the absence of any 

showing to the contrary, that th», deputy, in acting for the comptroller in any 

particular instance, bas acted lawlully. 

3. Natiokal Banks— Assessment on Stookholdebs— Action by Receivek— Com- 

PLAIST. 

In an action by the receiver of a national bank against its stockholders to coUect 
an assassinent made by the comptroller of the currency the complaint need only 
allège that the comptroller determined that the assessment was necessary and levied 
it, since such an assessment is conclusive as against the stockholders. 
3. Same— FoKM OF Action. 

Such an assessment may be collected by the receiver by an action at law against 
the stockholders. 
i. Same— Défense — Estoppel. 

In such action the stockholders cannot inquire iuto the legality of the receiver's 
appointment. 

5. Same— CousTiTUTiONAii Law. 

The collection of such an assessment by an action at law does not deprive the 
stockholders of their property without " due prooess of law. " 

6. Same— LiABiLiTY of Stookholder. 

A person who becomes a stockholder in a national bank thereby submits him- 
self to the provisions of the national bank aot, and becomes liable to be assessed to 
the extent of his statutory liability for ail debts of the bank existing while he holds 
bis stock. 

At Law. 

Dorn & Dorn, for pJaintifF. 

A. N. Drown, for défendants. 

Hawley, J., (oraiïjy.) This is an action brought by the receiver of 
the California National Bank of San Francisco, Cal., to recover from de- 
fendants, as stockholders in said bank, the amount of an assessment 
made by the comptroller of the currency of the United States. The de- 
fendants demur to the complaint upon several grounds. I hâve care- 
fully examined the several authorities cited by the respective counsel, 
and my conclusion is: (1) That the debtors of an insolvent national 
bank, when sued by a receiver, cannot inquire into the legality of his ap- 
pointment. (2) That the law authorizes the deputy comptroller of the 
currency of the United States to act in place of the comptroller in cer- 
tain contingencies stated, and the court will présume, in the absence of 
any showing to the contrary, that the deputy bas acted in conformity 
with law. (3) That the assessment made by the comptroller of the 
currency is conclusive upon the stockholders; at least that it is only 
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necessary in the complaint to allège the fact that the comptroller deter- 
mined that it was necessary to enforce the liability of the stockhqlders, 
and did levy the assessment. (4) That an action at law may be main- 
tained by the receiver to recover the assessments against stockholders. 
(5) That stockholders are liable to be assessed equally and ratably to the 
extent of their statutory liability for ail debts existing while they hold 
stock, and before they make a valid transfer of the same. (6) That the 
various provisions of the national bank act are a part of the contract of 
the charter of a national bank, and when a party becomes a stockholder 
therein he necessarily submits himself to the provisions of the law under 
which the bank is authorized to transact business, (7) That the claim 
of défendant that he will be deprived of "due process of law" cannot be 
maintained. Thèse conclusions are sustained by the following authorities : 
Kennedy v. Gibson, 8 Wall. 498; Casey v. GaUi, 94 U. S. 673; Bank v. 
Case, 99 U. S. 628; Bailey v. Sawyer, 4 Dill. 463; Strong v. Southicorth, 
8 Ben. 331; Stantm v. Wilkeson, Id. 357; Welles v. Stout, 38 Fed. Rep. 
67; Richvwnd v. Irons, 121 U. S. 27, 7 Sup. Ct. Rep. 788. The de- 
murrer is overruled. 



D'Oelu v. Bankers' & Meechants' Mut. Life Ass'.x of Uxited 

States et al. 

(.Circuit Court, N. D. Callfornia. Pebruary, 1891.) 

iNSnKAÎTCE — PrEMIUM— FoEFKITnRB— Texdek. 

Under Civil Code Cal. § 3611, which provides that an insurance policy may déclare 
that a violation of specilied provisions thereof may avoid it, a tender of the premium, 
together witb ail other sums due on the policy, will not prevent a forfeiture of the 
policy for a previous failui-e to pay the premium when due. 

At Law. 

Carrol Cook and ,7. E. Toidds, for complainant. 

Haggin & Van JVess, for défendants. 

Hawley, J. , (oraUy.') This is an action to recover the sum of $10,000 
alleged to be due upon a certificate of membership or policy of life 
insurance, issued by défendant on January 20, 1886, to one Robert 
Roy, and made payable upon his death to the plaintiff. This policy, 
among other things, provides "that ail expenses essential to the conduct 
of the business of the association should be paid from the amounts re- 
ceived as admission fées and annual dues." It is alleged in the com- 
plaint that on the 20th day of January, 1889, there was, by the terms 
of the certificate, the sum of $30 payable to the défendant association, 
which sum was not paid when due; but that, within a few days from 
said 20th of January, the said sum was tendered to the défendant asso- 
ciation on behalf of complainant, as also were ail other sums payable by 
the terms thereof up to the time of the death of said Robert Roy; but 
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that each and ail of said payments were refused by the défendant upou 
the ground that said policy of Insurance had been forfeited by the non- 
payment of said sum of $30 on said 20th day of January. The défend- 
ant demurs to this coniplaint upon the ground that upon the facts stated 
therein it afRrmatively appears that plaintiiî is not entitled to the relief 
prayed for. Did the non-payment of the premium due on the 20th of 
January, 1889, operate as a forfeiture of the certificate of membership? 
The authorities bearing upon this subject, both state and national, are 
uniform, and substantially to the effect that the time of payment of the 
premium, as provided in the policy, is of the essence of the contract of 
Insurance; and that the non-payment of the premium at the time desig- 
nated in the policy or certificate involves a forfeiture in ail cases wherein 
it is so provided by the express terms of the contract. Insurance Co. v. 
Statham, 93 U. S. 24; Klein v. Insurance Co., 104 U. S. 88; Thompson 
V. Insurance Co., Id. 252; Insurance Co. v. Pruett, 74 Ala. 487; Robert- 
son V. Insurance Co., 88 N. Y. 541; Gaterman v. Insurance Co., 1 Mo. 
App. 300. Plaintiff's counsel admit that in the absence of any statu- 
tory provisions the case would fall within the gênerai rule. But it is 
claimed that, notwithstanding the express terms of the certificate or pol- 
icy of insurance, no forfeiture occurred, for the reason that it is alleged 
that a tender of ail sums due was made within a reasonable time after 
the premium became due. This contention is sought to be maintained 
upon the theory that section 2076 of the Code of Civil Procédure and sec- 
tions 3275, 3281, and 3302 of the Civil Code of this state apply to this 
case, and take it out of the gênerai rule. Thèse sections relate to gênerai 
provisions upon the subjects named, and are intended to cover ail cases of 
the character therein referred to not otherwise especially provided for. Sec- 
tion 2611 of the Civil Code, relating to the subject of insurance, expressly 
provides thaf'a policy may déclare thata violation of specified provisions 
thereof shall avoid it; otherwise the breach of an immaterial provision 
does not avoid the policy." It is therefore apparent that the gênerai pro- 
visions relied upon by plaintifTs hâve no application to this case. Plain- 
tiff also claims that the "Act to regulate the forfeiture of policies of life 
insurance, "approved February 2, 1872, prohibits the forfeiture of insur- 
ance policies for non-payment of premiums. This act, however, was ex- 
pressly repealed by the provisions of "An act to amend the Civil Code, 
and to repeal certain acts relative to insurance," approved April 1, 1878, 
(amendment to Codes 1877—78, p. 82.) To construe this policy as if the 
forfeiting clause was not contained in it would be to make a new and 
substantially différent contract for the parties, which the courts are not 
at liberty to do. There are no facts alleged in the complaint, and no stat- 
ute of this state to which my attention bas been called, that brings this 
case within any of the exceptions to the gênerai rule. The demurrer to 
the complaint must be sustained. It is so ordered. 
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Bank of Beitish Noeth Ameeica v. Baeling et al. 

{Circuit Court, N. D. Califomid. February, 1891.) 

Bill op Exchange— Jurisuiction op Fedebal Court. 

A bill of exchange drawn by a corporation in favor of itself, and by ît indorsed 
in blanlc, is payable to bearer, within the meaning of the statute re;tricting the 
jurisdiction of circuit courts in actions on negotiable instruments. 

At Law. 

0. P. Pomeroy, for plaintiff. 

/. T. Goodfellow, for défendant Eva. 

Hawley, J., {orally.) This is an action to recover from the défend- 
ants, as stockholders in the Alaska Improvement Company, (a Califor- 
nia corporation,) the proportionate part of three certain inland bills of 
exchange drawn by said corporation, and is based upon the provisions 
of section 322 of the Civil Codeof California, which provides that "each 
stockholder of a corporation is individually and personally liable for such 
portions of its debts and liabilities as the amount of stock or shares 
owned by hira bears to the whole of the subscribed capital stock or shares 
of the corporation, and for a like proportion only of each debt or claim 
against the corporation." The bills were drawn by the corporation, and 
were made payable to its own order, on the firm of William T. Coleman 
& Co. , and prior to their delivery were indorsed in blank by said corpora- 
tion. After delivery, and before maturity, W. T. Coleman & Co., at the 
city of Vancouver, British Columbia, transferred and delivered them to 
the plaintiff, a foreign corporation. The bills, not having bcen paid at 
maturity, were protested, and notice given to the Alaska Improvement 
Company. This action was thereupon instituted against défendants. 
The défendants demur to the complaint upon the ground that this court 
has no jurisdiction of the person of the défendants or the subject of the 
action, in this: 

"That tlie plaintiff sues as an assignée of a chose in action, to-vvit, bills of 
exchîinge, which were draven by a domestic corporation in favor of itself on 
William T. Coleman & Co., who were citizens and résidents of the state of 
California; the drawer, drawee, and payée of each of said bills of exchange 
being citizens and résidents of the state of California." 

The statute relative to the jurisdiction of the circuit court, in actions 
of this character, reads as follows: 

"Nor shall any circuit or district court hâve cognizance of any suit, except 
upon foreign bills of exehange, to recover the contents of any promissory 
note or other chose in action in favor of any assignée, or of any subséquent 
holder, if such instrument be payable to bearer, and be not made by any cor- 
poration, uniesssucli suit niight hâve been prosecuted in such court to recover 
the said contents, if no assignment or transfer had been made." 

If this action is to be considered as an action by an assignée to re- 
cover the contents of a chose in action, then the first question to be de- 
termined is whether the bills of exchange are choses in action, payable 
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to bearer. The rule in regard to commercial paper is to the effect that 
a bill or note made by a person payable to himself or to hia order, if in- 
dorsed by him and delivered to another person, becomes, in légal effect, 
payable to the bearer, and may be so treated and declared on. They are 
designed to enable the holder to pass them without indorsement, and it 
seems to be simply a roundabout way of making the bill or note payable 
to bearer. Tied. Com. Paper, § 20; Daniel, Neg. Inst. § 130; Bank v. 
Alley, 79 N. Y. 536. In Tiedman on Commercial Paper the anthor 
says: 

"In order that commercial paper may be negotiated without indorsement, 
and the conséquent liability of indoraers, and yet avoid the commercial dis- 
crédit o( an indorsement ' without recourse,' it has become quite common (or 
blUs and notes to be made payable to the order of the drawer or malcer, so 
that the named payée Is the same person as the drawer or maker. The drawer 
or maker thea Indorses it in blank, and it is then transferred as if it had been 
made payable to bearer. Of course, two parties, distinct and separate, are as 
necessary to the negotiation of a bill or note as they are to the making; of any 
other contraet. In conséquence of this necessity, it was once supposed that 
a note or bill would be invaiid if the payée and the maker or drawer were one 
and the same person. But whileit is manifest tiiat such a bill or note is val- 
ueless, until it has been transferred by indorsement to another peison, be- 
cause there has been no delivery, and consequently not a complète contraet, 
as soon as it has been indorsed and delivered to the purchaser tliere are two 
distinct, separate parties to the contraet, and the paper may be sued on as if 
originally made payable to bearer." 

In the light of thèse authorities, I am of opinion that the bills of ex- 
change must be treated and considered as having been made payable to 
bearer, and, having been made by a corporation, it follows that this 
court has jurisdiction of the case by the express provision of the statute 
above cited. Newgass v. New Orléans, 83 Fed. Rep. 196; Rollinsv. Chaf- 
fee Ce, 34 Fed. Rep. 91; mison v. Knox Go., 43 Fed. Rep. 481; Bar- 
num V. Caster Co., 34 Fed. Rep. 91. This conclusion is not, as argued 
by défendant, opposed by any principle announced in Rollins v. Chaffee 
Co. There the court said: 

"The warrants being payable to the order of a person named therein, and 
passing only by indorsement, in the absence of averment that the assignors 
were qualifled to sue in this court, we are without jurisdiction." 

In that case the -warrants were not made payable to the maker, and 
by it indorsed, but were made payable to another person. Hère the bills 
were made payable to the maker, and by it indorsed in blank, and then 
delivered, and the bills, as thus delivered, under the rules applicable to 
commercial paper, must be treated as having been made payable to bearer. 
This case comes within the rule of Barnum v. Caster Co., supra, where 
"the warrants, being payable to bearer, and made by a corporation, ap- 
pear to be within the exception of the statute." The demurrer is over- 
ruled. 
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United States v. Nichols et al. 
(Circuit Court, D. Massachusetts. May 14, 1891.) 

CUSTOMS DUTIES — A DIIESIVE FeLT. 

"Felt, adhesive, for sheathing vessels, " is among the articles enumerated fn ''tïïe 
free list" of the tariff act of 1883, (32 St. 519.) This description is held to cover ad- 
hesive felt such as was used at the date of the act for sheathing vessels, although 
such felt may be imported forother uses. The use of an article does not necessarily 
control its classification for tariff purposes. 

At Law. 

Appeal from décision of gênerai appraisers under section 15 of cus- 
toms act of June 10, 1890. The foUowing was the décision of the board 
of gênerai appraisers, November 15, 1890, from which the appeal was 
taken by the coUector to the circuit court: 

"The merchandise was classitied as an unenumerated manufactured article, 
under section 2513, lipv. St., (Act 1883,) and duty was assessed at 20 percent. 
Appi'llants claim free entry as adhesive felt for sheathing vessels, under 
Tariff Ind. par. 696. The felt in question is in sheets and double sheets, and 
the appraiser reports that ' the article itself is identical in character with tliat 
which is usually imported for sheathing vessels.' The appellants do not claim 
that the felt is intended for sheathing vessels, while the collecter and appraiser 
State that it is imported for other use. Paragraph 696, Act 1883, places on 
the free list |felt, adhesive, for sheathing vessels.' It would be impractica- 
ble to lollovir up imported merchandise to its destined uses, and it would be 
impossible in most cases to penetrate the intentions of manufacturers, ship- 
pers, and importers. Nor does the use of an article necessarily control its 
classification. There is no disagieement as to the fact that tlie adhesive felt 
in question is suitable, lit, and of the kind commonly used for sheathing ves- 
sels, and it must therefore be classitied under paragraph 696, Act March 3, 
1883. The entry should be reliquidated accordingly." 

Frank D. Allen, U. S. Atty., for coUector. 
J. F. Tucker, ïor appellees. 

Nelson, J. I think there is nothing whatever in the point raised by 
the plaintifï in this case. The words "for sheathing vessels," as used in 
the clause of the tariff act of 1883 referred to, are descriptive of the ar- 
ticle intended to be exempted from duty, and the clause is to be con- 
strued as if it rend: "Adhesive felt, such as is now used for sheathing 
vessels." Hartranft v. Langfeld, 125 U. S. 129, 8 Sup. Ct. Rep. 732. 
That it has been discovered since the act was passed that adhesive felt 
of this description could be used for some other purpose than sheathing 
vessels affords no ground for taking the article out of the free list, when 
used for the new purpose, and making it dutiable as an unenumerated 
manufactured article, under section 2513 of the tariff act of March 3, 
1883. 

ITpon the facts agreed, the décision of the gênerai appraisers was clearly 
right, and should be atfirmed. Ordered accordingly. 
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In re McCarty. 

ICI/reuÂt Court, S. D. New YorTu May 11, 1891.) 

CnsTOMS DuTiES— Values on Entrt— How Estimated— Foreion Cuhrencies. 

Merohandiae purchased in Bohemia, within the empire of Austria-Hungary, of 
which country the florin was the standard currency, was invoiced to the importer 
at New York, and the values given in rix marks and florins; the value of the florin 
of Austria-Hungary heing stated in the United States consul's certificate, annexed 
to the invoice, as 41.57 cents, estimated in United States gold dollars. Hcld, that the 
value of the merchandise in the entry should hâve been estimated by the coUector 
of the port of New York in florins of Austria-Hungary reduced to United States 
currency on the basis of 34.5 cents to the florin, as declared by the director of the 
United States mint, and proclaimed by the secretary of the treasury on the Ist of 
January previous, and not in rix marks, at 23.8 cents to the rix mark, although the 
total value of the goods in United States money was greater by the latter prooess 
of calculation, 

At Law. 

Application by the collector of the port of New York for a review hy 
the United States circuit court of a décision of the board of United States 
gênerai appraisers reversing the décision of the said collector in this mat- 
ter, pursuant to section 15 of the act of June 10, 1890, "An act to sim- 
plify the laws in relation to the collection of the revenues." The mer- 
chandise in question was imported by McCarty & Co. , per steamer Rugia, 
from Hamburg, and entered at the port of New York, July 29, 1890. 
It was invoiced from Dux, in Bohemia, a province of the empire of 
Austria-Hungary, of which country the silver florin was the standard 
currency, and the values were given on the invoice in rix marks and 
florins. On the entry the value of the goods was likewise stated in rix 
marks and florins, — the rix marks reduced to United States currency, 
giving $330, and the florins at 34.5 cents to the florin, giving $275, to 
which figure the sum of $55 was added "to equal marks," thus raising the 
amount to $330 likewise. Upon the total, as stated in rix marks, the 
value of the merchandise for the purpose of estimating the duties was 
computed, and against this method of computation the importera duly 
protested and appealed to the board of United States gênerai appraisers 
under the act of June 10, 1890, who reversed the décision of the col- 
lector, holding that the invoiced, entered, and appraised value should 
hâve been liquidated upon the basis of the silver florin, the standard coin 
of Austria-Hungary, from whence the merchandise was imported, the 
value of which florin inthecurrency of the United States at the time ofthe 
liquidation of the entry as established by the director of the mint, and 
proclaimed by the secretary of the treasury, was 34.5 cents. 

Edward Mitchell, U. S. Atty., and James T. Van Rensselaer, Asst. U. S. 
Atty., for collector. 

Wm. Wickham Smith, for importera. 

Lacombe, Circuit Judge, (ajïer stating the facfs as ahove.) It appeara 
on the back of the invoice that the appraiser, who is the officer who fixes 
the value, bas approved of the value of 1,496.76 marks, and of the de- 
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ductîon therefrom of 110.13 marks, and of the striking out of any item 
of "addition for value." Ttie resuit of what he has approved on the 
back of the invoice, which went to him, is a valuation of 1,386.62 
marks. I understand, moreover, froni the certificate and from the cir- 
cular of the treasury department that the currency of the country where 
thèse goods were purchased is florins, in which currency the invoice 
should be made out and the value should be stated. Upon the face of 
this invoice there appears, in a parallel column with the value in marks, 
a value in florins; and there is a total in florins as well as in marks, 
representing the same absolute value, and interconvertible. The 1,- 
386.62 marks is, therefore, as a matter of arithmetic alone, converted 
into 795.91 florins, which is the currency into which, under the law, it 
should be converted for the purpose of appraising the value, that value 
being determined by the réduction of the florins into the currency of the 
United States on the basis of 34.5. VVhen that is done, the resuit is 
$275. That resuit is obtained simply by the application of arithmetic to 
the certificate of the appraiser. Novv, there are upon the face of the 
invoice, in addition to $275, the words, "Add to equal marks $55." 
It doea not appear hère who put that there, or when, or why, or what it 
means. ■ Therefore, on the face of the paper as it stands, I shall confirm 
the décision of the appraisers. 



In re Godwin et al. 
(Circuit Court, S. D. New Yorlt. May 11, 1891.) 

CusTOMS DcTiES— Classificatio:n — "Collection op Axtiquities. " 

A single oriental rug of the sixteenth century, bought in Paris, France, at nearly 
the same time with one other antique rug and 3 articles of antique tapestries and 
4 other oriental rugs purchased in Constantinople by the same purchaser, for the 
purpose of being added to a collection of old furniture, bric-a-brac, etc., in the pri- 
vate house of the owner in New York, although not imported in the same vessel as 
the other articles, is duty free under the tarifE act of ik[p.rch 3, 1883, (paragraph 66& 
of the free list.) 

At Law. 

Application, under section 15, Act June 10, 1890, by the coUector 
of the port of New York for a review by the United States circuit court 
of the décision of the board of United States gênerai appraisers, rever.s- 
ing the décision of the said collector as to the rate and amount of duties 
upon certain merchandise imported by R. J. Godwin & Sons, from Liv- 
erpool, August 14, 1890. The merchandise was invoiced from Paris, 
France, as one Persian rug of the sixteenth century, valued at 22,000 
francs, and was classified by the collector for duty as "wool rug," at 40 
per cent, ad valorem, under the provision of paragraph 378, Tariff Ind. 
(New Ed.) of the Tarifî of March 3, 1883. The importer protested, 
claiming that it was duty free under paragraph 669 of free list of th& 
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same tariff, providing for "cabinets of coins, medals, and aïï otber col- 
lections of antiquities;" and the board of United States général apprais- 
ers, after taking évidence in the matter in behalf of the importer, re- 
versed the décision of the colleetor, holding that, with the proof before 
them, the rug was entitled to free entry as a single article, intended to 
be added to an already existing collection, and also that it was part of 
the collection originally purchased, tuid therefore came strictly within 
the provision of Tariff Ind. par. 669. Further évidence was also taken be- 
fore one of the gênerai appraisers as an officer of the court, pursuant to 
section 15 of the act of June 10, 1890, and upon the return of the board 
of United States gênerai appraisers, and ail the évidence taken, the matter 
came up <br review in the circuit court. The proof showed that the rug 
was bought in the city of Paris by the purchaser, a gentleman from New 
York, who owned a house in the latter city, in which he had collected 
numerous articles of old furniture, tapestries, bric-a-brac, etc.; that the 
rug was at least as old as the eixteenth century; that one other antique 
rug was bought bj' the purchaser at the same place at about the same 
time; that he also purchased three pièces of antique tapestries from an- 
other dealer in Paris, and, at about the same period, four oriental rugs 
in Constantinople; that he intended that the rug in question should be 
shipped with the tapestries, but bj' some niistake this was not done; 
that ail thèse nine articles were bought by him in Europe, to be added 
to his collection in bis house at New York; that the rug was hung up in 
his hall, and was not used upon the floor, and its chief value Avas in its 
antiquity. 

Edward Mitchell, U. S. Atty., and Henry G. Platt and James T, Van 
Remselaer, Asst. U. S. Attys., for colleetor. 

/. L. Stackpole, for importer. 

IjACOmbe, Circuit Judge. I am unable to assent to the proposition 
that a single antiquity, although intended to be added to an existing 
■collection of antiquities already hère, may be admitted free under para- 
•graph 669 of the act of 1883. It appears hère, however, that it bas only 
been an accident which bas separated the rug now in controversy from 
the other six or eight antiquities with which it was united when in the 
hands of the owner on the other side. Therefore, though it is perhaps 
somewbat straining the language of the statute in the interests of art, I 
shall affirm the décision of the appraisers, holding that this rug is to be 
treated the same as if the eight pièces came in together, and that it may, 
within the language of the act, be considered a collection of antiquities. 

The décision of the gênerai appraisers is afïirmed. 
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Ex parte McCabe. 
(Dtstirtct Cwtirt, W. D. Texas, Austtn DivisUm. April 9, 1891.) 

L FoRïiTGN Extradition— Warrant. 

Where, upon the extradition of a person charged to be a fugitive from justice, 
under the treaty with Mexico, December 11, 1861, (12 St. 1199,) a warrant for hia 
arrest Is Issued by the "county judge and extradition agent, "the fuuction so per- 
formed Is judioial, and not administrative, and is for the purpose of preliminary 
examination ; and the warrant is not invalid beoause it fails to show his authorlty 
as an extradition agent, under article 4 of the treaty, providing that within the 
f rentier states and territories of eaoh oountry the surrender may be made by the 
chief civil authority thereof, or by such ctiief civil or judicial authority of the dis- 
tricts or counties bordering on the frontier as may for this purpose be authorized 
by said chief civil authority of said frontier state or territory. 

2. Bame — Necessitt of Complaint undee Oath. 

Under Rev. St. V. S. § 5370, providing that whenever there is a treaty or conven- 
tion for extradition the offlcer designated "may, upon complaint made under oath 
charging any person, * * • issue his warrant for the appréhension of the per- 
son so charged, " a sufflcient complaint on oath is essential to the jurisdiction, and 
a warrant issued witbout it is void. 

8. Bame — Sukrbndeb or a State's Own Citizens— Comitt. 

In the absence of a treaty stipulation, there is no obligation, under the laws of 
nations, upon a sovereign state to surrender persons charged with crimes commit- 
ted in another country, upon demand of the state whose laws they hâve violated; 
and where it is provided in an extradition treaty that "neither of the contraoting 
parties shall be bound to deliver up its own citizens under the stipulations of thls 
treaty, " the United States will not surrender one of its citizens charged with a 
murder committed in one of the states of Mexico. 

Pétition for Writ of Habeas Corpus. 

George R. Scott and F. R. Graves, for petitioner. 

Maxey, J. On the 26th of February, 1891, a pétition, duly verified 
by affidavit, was presented to the court on behalf of Mrs. Mary Inez 
McCabe, stating that she had been arrested by the sherifif of Nuecea 
county, Tex., and was now illegally detained and restrained of herlib- 
erty. It is aileged in the pétition that the petitioner was born in Ban- 
dera county, Tex., of parents of American birth; that her husband, H. 
T. McCabe, was born in the state of Illinois, of parents of American 
birth, and that both she and her husband bave continued to be and 
are now citizens of the United States. The further allégations are made: 

"That since the 13th day of February, A. D. 1891, she bas been unlawfully 
and illegally restrained of her liberty by one Patrick Whelan, sheriff of Nue- 
ces county, and who prétends to be acting under and by authority of a certain 
treaty and convention between the United States of America and the repub- 
lic of Mexico, of date the llth of December, 1861, and by virtue of certain 
télégraphie and other pretended writs and papers from a pretended offlcer, 
who styles himself the county judge of Cameron county, and extradition 
agent, county of Cameron, and the copies of the which said papers and procès» 
are heretu attached." 

After reciting other facts, not necessary to consider, the pétition prays 
for the issuance of a writ of habeas corpus. Among the papars attached 
as exhibits to the pétition, the only one deserving of notice is the writ 
issued by Judge Forto in the folio wing form: 
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"Tue United States of America. 

"The State of Texas to the Sheriff or any Constahle of Nueces County, 
Texas, greeting : Whereas, pursuant to the existing treatj' between the 
United States of America and the republic of Mexico for the extradition of 
criminal fugitives from justice under certain circumstances, the Hon. La- 
MON F. Flores, jndge in and for the third Judicial district of the state oî 
ïamaulipas, and extradition agent in and for said district in said state of 
ïamaiilipas, republic of Mexico, has made réquisition and application in due 
form to me, E. C. Fouro, county judge of Cameron county, Texas, and ex- 
tradition agent, for the arrest of Maria Inez McCabe, who stands charged 
with the crime of murder, alleged to hâve been committed in the town of 
Eeynosa, within the third judicial district, as aforesaid, on the 18th day of 
August, 1890, by feloniously killing one Max Stein, at such time and place, 
and that the said Maria Inez McCabe has fled from the custody of the proper 
offlcers in the city of Matamoras, in said state of Tamaulipas, aud has taken 
refuge in this state of Texas from the laws and justice of the state of Ta- 
maulipas as aforesaid. And whereas, it appears proper that the said Maria 
Inez McCabe should be apprehended, as requested in said réquisition and ap- 
plication made by the said judge of the third judicial district of the said state 
of Tamaulipas, and extradition agent as aforesaid, on the 14th dayof Febru- 
ary, 1891, and that the said charge preferred against her, the said Maria 
Inez McCabe, beexamined in the manner providedforby law: Now, I, E. C. 
FoiiTO, county judge of Cameron county, Texas, and extradition agent, do 
hereby command you to arrest the said Maria Inez McCabe, if to be found in 
your county, and bring her before me as such county judge of said Cameron 
county, Texas, and extradition agent, at my office in the city of Brownsville, 
in the said county of Cameron, and state of Texas, forthwith, then and there 
to answer the said réquisition and application for arrest and extradition, as 
aforesaid, and that the necessary pi'oceedings may be had in pursuance to 
law, in order that the criniinality ol tlie said Maria Inez McCabe may beheard 
and considered, and, if deemed sufflcient to sustain the cluuge, that she may 
be surrendered under the law. Herein fail not, but of this writ make due 
return, showing liow you hâve executed the same. 

"Witness my ollicial signature, and the seal of the county court of the 
county of Cameron, at office in the city of Brownsville, Texas, on this 16th 
day of February, A. D. 1891. 

[Signed] "E. C. Fortc. , 

"County Judge and Extradition Agent, Cameron County, Texas." 

On the day the pétition was présentée!, a writ of haheas corpus was di- 
rected to be issued to Sheriflf Whelan, and a certiorari to Judge Forto, 
and the order of court further directed the clerk to transmit a cojjy of 
the order, by registered mail, to the consul of the republic of Mexico, 
résident at Brownsville. The writs to the county judge and sheriff, re- 
spectively, were made returnahle the 17th of March, 1891, on which 
day the sheriff produced the prisoner before the court, and made return 
to the haheas corpus, the material portion of which is in the following 
words: 

"In obédience to the within writ, 1 hereby produce before the Hon. district 
court of the United States for the western district of Texas Mary Inez Mc- 
Cabe, and attach hereto tlie writ of E. C. Forto, county judge of Cameron 
county and extradition agent, upon which autliority I had and held the said 
Mary Inez McCabe at the time of service upon me of the within writ of ha- 
beas corpus. " 
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The writ of certiorari was not served upon the county judge in Cam- 
eron county, but in Austin, and only a few days before the day set for 
the hearing. His sworn answer shows that it was impracticable for him 
to procure copies of the proceedings had before him in time for the 17th; 
and to avoid further delay, the folio wing statement made by Judge 
FoETO, and on file among the papers of the cause, was aecepted as a 
sufïicient return to the writ: 

"Tliat the warrant for the arrest of Mrs. M. I. McCabe was based on a req- 
usition made by the district judge and extradition agent at Matamoras, Mex- 
ico, ïhat said réquisition charges the said M. I. McCabe witli baving com- 
mitted the crime of murder, as recited in said warrant. That said réquisi- 
tion is not certifled to by the American consul residing at Matamoras, Mexico, 
and that it came to me through the Mexican consul at Brownsville." 

As directed by the order of court, the clerk transmitted by reglstered 
mail a copy of the order before mentioned to the Mexican consul at 
Brownsville, and his reply, acknowledging receipt, is now on file. 

It will thus be seen that the warrant for the arrest of the prisoner was 
predicated upon the réquisition made by Hon. Lamon F. ]?lores, fédéral 
judge of the third district of the state of Tamaulipas, and acting as extradi- 
tion agent for said district. And the sheriff of Nueces county was com- 
nianded by the warrant to arrest Mrs. McCabe, and take her before the 
county judge of Cameron county, " then and there to answer the said réqui- 
sition and application for arrest and extradition." Judge Fobto had before 
him no "complaint madeunder oath" charging the prisoner with crime, 
nor was there in fact presented to him any complaint, document, orother 
paper as a predieate for the warrant, except the réquisition of Judge 
Flores. Tiie only step taken by the county judge was the issuance of 
the warrant of arrest. Thenceforth he performed no officiai act in rela- 
tion to the proceeding. At the hearing on the 17th inst. , which was ex 
parte, no one appearing for the Mexican governnient, the only évidence 
introduced by the prisoner was on the question of citizenship, and from 
the proof it clearly appears that both she and her husband are now, and 
bave been continuously since their births, citizens of the United States. 
The court desires hère to state that the expression of its views will be 
limited solely to the objections urged by counsel for petitioner. Other 
questions, as those afl'ecting the regularity and validity of the réquisi- 
tion emanating from Judge Flores, and the competency of the sheriff 
of a county to exécute a warrant of arrest issued pursuant to the extra- 
dition statutes, and perhaps some others, which are suggested by the 
proceedings in this case, will be passed over, and their considération re- 
served. Upon the foregoing record, the question arises, shall the pris- 
oner be discharged, or remanded to custody to be dealt with by the 
proper authorities, as the laws of extradition and the treaty between the 
United States and the republic of Mexico direct? Her counsel insist 
upon an immédiate discharge, and assign in support of their contention 
three specified grounds: (1) The warrant which issued for the arrest of 
the petitioner is void, because it fails to disclose upon its face that the 
ofHcer issuing it was duly authorized for that purpose by the chief ex- 
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ecutive of Texas. (2) The warrant is without validity for the further 
reason that it was not based upon a complaint made under oath. (3) 
The petitioner, being a citizen of the United States, cannot lawfuUy be 
surrendered to the authorities of Mexico for punishment for crime com- 
mitted within the jurisdiction of the latter republic. 

The fîrst point requiring the considération of the court is whether the 
questions suggested by the objections of counsel are raised in such man- 
ner as to be reviewable on a writ of habeas corpus. It is settled law that 
a writ of hnbeas corpus in a case of extradition cannot perform the office 
of a writ of error. Employing the language of the suprême court; 

" The main question to be considered upon such a writ of haheas corpus 
miistbe, 'Had tlie commissioner jurisdiction to liearand décide upon the com- 
plaint made by the Mexican consul?' and, aiso, was there sutïiclent légal 
ground for his action in committing the prisoner to await the réquisition of 
tlie Mexican authorities?" Benson v, McMahon, 127 U. S. 462, 8 Sup. Ct. 
Eep. 1240. 

It is not deemed necessary to enter upon a discussion of the proposi- 
tion, and the court will content itself, after a careful examination of the 
authorities, with the statenient of the conclusion that the questions in 
this case are properly presented, and require a distinct ruling. In re 
Luis Oteim v. Cartes, 186 U. S. 830, 10 Sup. Ct. Rep. 1031; Benson v. 
McMahon, szipra; In re Macdonnell, 11 Blatehf. 170; Rev. St. U. S. § 761. 

The objections of counsel will be treated in the order of their présen- 
tation. 

1. Should it appear upon the face of the warrant for the appréhen- 
sion of the petitioner that the county judge was duly authorized by the 
chief executive of Texas to act as a committing magistrale? This con- 
tention of counsel originates in a misconception of the respective duties 
of a judicial ofiicer, prescribed by the statute, and those of a purely ex- 
ecutive or administrative otficer, as contemplated by the treaty between 
the United States and republic of Mexico, concluded at Mexico December 
11, 1861, and proclaimed by the président of the United States June 20, 
1862. 12 St. at Large, 1199. The functions of the two officiais are 
altogether distinct and différent in their character. The judicial officer 
acts in obédience to the gênerai laws regulating the international extra- 
dition of fugitives from justice, which supply the requisite judicial ma- 
chinery to enable the national chief executive to discharge the obliga- 
tions resting upon our government pursuant to treaty stipulations, thus 
investing him with the necessary power to préserve the national faith 
and protect the honor and dignity of the government. On the other 
hand, the state executive officer, under the treaty with Mexico, is in- 
debted solely to the treaty l'or whatever power or authority he may pos- 
sess, and his rights and corresponding duties are plainly limited and 
prescribed by its stipulations. While by force of the statute and treaty 
combined the functions of both officers may devolve upon, and be exer- 
cised by, one and the same individual, as appears to be the case hère, 
there is no necessary relation between them. The individual may act 
in a dual capacity, but not necessarily. The two high contracting par- 
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ties deemed it wise, in stipulating for the réquisition and surrender of 
fugitives who had committed crimes in the frontier states, to clothe, in 
addition to the président, certain state officers with authority to act in 
that behalf. While thus acting, they are in no proper sensé judicial of- 
ficers, nor performing a judicial duly. In making the réquisition they 
simply demand the surrender of a fugitive, and in effecting the surren- 
der they deliver hira up to the proper authorities after a prior judicial 
preliminary examination. It may be said — and at this day the sound- 
ness of the assertion will scarcely be doubted — that neither national nor 
state executive possesses the power, under the treaty with Mexico, to 
surrender a fugitive to the Mexican authorities until a warrant has been 
judicially issued for his arrest, and an examination had, to the end that 
évidence of criniinality may be heard and considered. No such extraor- 
dinary power will be found in the treaty, and none such has place in 
the statutes passed in aid of and to enforce our treaty obligations with 
foreign powers for the extradition of fugitive criminals. Référence to the 
statutes and treaty will verify the correctness of the foregoing views, and 
demonstrate the fallacy of the position assumed by counsel. "When- 
ever," the statute provides, "there is a treaty or convention for extradi- 
tion between the government of the United States and any foreign gov- 
ernment, any justice of the suprême court, circuit judge, district judge, 
commissioner authorized so to do by any of the courts of the United 
States, or judge of a court of record of gênerai jurisdiction of any state, 
may, upon complaint made under oath, charging any person found 
within the liniits of any state, district, or territory, with having com- 
mitted within the jurisdiction of any such foreign government any of the 
crimes provided for by such treaty or convention, issue his warrant for 
the appréhension of the person so charged, that he may be brought be- 
fore such justice, judge, or commissioner, to the end that the évidence 
of criminality may be heard and considered. If, on such hearing, he 
deems the évidence sufRcient to sustain the charge under the provisions 
of the proper treaty or convention, he shall certify the same, together 
with a copy of ail the testimony taken before him, to the secretary of 
state, that a warrant may issue upon the réquisition of the proper au- 
thorities of such foreign government, for the surrender of such person, 
according to the stipulations of the treaty or convention; and he shall 
issue his warrant for the commitment of the person so charged to the 
proper jail, there to remain until such surrender shall be made." Rev. 
St. § 5270. 

As provided by the statute, three classes of judicial officers may issue 
warrants for the appréhension of fugitives in proper cases arising under 
treaties, — fédéral judges, judges of state courts of record of gênera] juris- 
diction, and commissioners authorized so to do by any of the courts of 
the United States. In the absence of treaty provisions upon the subject, 
the warrant of arrest must be issued by the officiai designated in the 
statute. The treaty with Mexico is silent upon the point. But coun- 
sel invoke article 4" in support of their contention. It is there provided : 
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"On the part of each country, the surrender of fugitives from justice shall 
be made only by the authority of tiie executive ttiereof , except in tlie case of 
crimes committed witliin the limits of the frontier states or territories, in 
wtiich latter case the surrender may be made by the ehief civil authority 
thereof, or suchchief civil or judicial authority of the districts or counties bor- 
dering on the frontier as may for this purpose be duly authorized by the said 
ehief civil authority of the said frontier states or territories; or, if from any 
cause, the civil authority of sueh state or territory shall be suspended, then 
sueh surrender may be made by the ehief military offlcer in command of such 
state or territory." 

As before explained, the authority conferred by article 4 upon state 
officers is of an executive charaoter; and it may be that, when the final 
act of surrender is made, which is the only duty contemplated by the 
article, the order issued for the purpose by the "ehief civil or judicial 
authority of the districts or counties bordering on the frontier," should 
affirmatively show that the officer effecting the surrender was duly au- 
thorized by the ehief executive of the state. But in this case no order 
for the surrender of the petitioner bas been issued, nor was one necessary 
or appropriate. The exigency had not arisen which demanded it. The 
warrant which was issued by the county judge was for the purpose of 
compelling the petitioner to appear and submit to a preliminary exani- 
ination; and the fact that it was issued by an ofificer who styles himself 
"county judge and extradition agent, Cameron county, Texas," is of no 
conséquence. In performing the act, the function was judicial not ex- 
ecutive. No extradition agent, as such, could issue a warrant of that 
nature; and, when the duty is performed by a proper state judge, the 
statute makes it no more incumbent upon him to recite in the warrant 
the source of his authority thau it does in those cases where the warrant 
issues bj' an associate justice, circuit or district judge of the United 
States. To sustain their views counsel refer to the case of In re Kelley, 25 
Fed. Rep. 268. In that case it is held that the proceeding instituted 
under the statute aud treaty with Great Britian is spécial, "and the fact 
that the commissioner [meaning United States commissioner] who issued 
the warrant is authorized so to do is jurisdictional, and must appear 
upon the face of the warrant." See, aiso, In re Farez, 7 Blatchf. 34; Ex 
'parte Lane, 6 Fed. Rep. 34; Spear, Extradition, 252, 253. 

The correctness of the doctrine announced in the cases cited is not 
challenged. It applies strictly to commissioners, who hâve statutory 
power to act only when "authorized so to do by any of the courts of the 
United States." It bas already been shown that no limitation of that 
kind applies to state judges of the class designated in the statute. The 
authorities invoked by counsel are altogether inapplicable, having no réf- 
érence to the précise point hère involved. Upon the first question sub- 
mitted, the court is of opinion that the position taken by counsel for the 
petitioner is manifestly untenable. 

2. The second ground of objection assumes that the warrant cannot 
legally issue by the committing magistrate in the absence of a com- 
plaint made under oath. The statute, which names the state judge as a 
proper oificer to issue the warrant, also, in the same section, makes the 
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sworn complaint a prerequisite to its issuance. It is provided by the 
statu te that the ofïicer designated "may, upon complaint made under 
oath, charging any person, * * * issue his warrant for the appré- 
hension of the person se charged." "This shows," says Judge Mitchell, 
"that without a sufRcient complaint on oath there is no jurisdiction to 
issue the warrant." Further, he says: 

"It was argued that on Jiabeas corpus the j ndge shoiild net go beyond the war- 
rant, and if that were regular he sliould remand the prisoner. The answer to 
this is that the coramissioner has no power to issue the warrant, and no juris- 
diction under the act of congress, until a complaint on oath be miide before 
him. Those, therefore, wlio oppose the discharge of the prisoner in order to 
show that there is a valid warrant, are bound to sliow that it was issued on 
such complaint on oath, and to show tliis tliey must produce the complaint. 
If when produced it sliows its original invalidity, it must tall to the ground 
and the warrant with it." In re Heilbonn, 1 Parker, Crim. R. 436. 

See, also, In re Farez, supra; Jn re Henrich, 5 Blatchf. 414; Ex farte 
Lane, supra; In re Roth, 15 Fed. Rep. 607; Whart. Confi. Law, § 848; 
Spear, Extradition, p. 250; 7 Amer. & Eng. Enc. Law, 623, and note. 
Authorities to show that the warrant should be supported by afïidavit 
would seeni to be superfluous. The language of the statute is susceptible 
of but a single construction, and that, by its ternis, a sworn complaint is 
indispensable as a basis for the warrant admits of no question. In 
this respect the warrant cannot be aided by the treaty, for the sufficient 
reason that the latter does not supply or provide for the machinery nec- 
essary to carry into effect the obligations of the respective governments. 
It is immaterial to the présent inquiry that an extradition agent may 
bave authority , under articles 2 and 4 of the treaty, to make a réquisition 
and efl'ect a surrender. Neither thèse articles nor others of the treat}'' 
give him, as such, or otherwise, power to issue warrants for the appré- 
hension of a fugitive; the authority in that behalf being derived from 
the statute. No complaint having been made under oath charging the 
petitioner with crime, the warrant issued by the county judge must be 
held invalid. 

3. Does the treaty with Mexico authorize the surrender of an Amer- 
ican citizen to the Mexican government for punishment for crime com- 
mitted within the jurisdiction of that republic? The judiciary is rarely 
called upon to décide questions of more magnitude and importance 
than those arising under treaty engagements involving the reciprocal 
rights and duties of independent governments. The court therefore 
approaches with diffidence the performance of so délicate a duty, and 
has exercised in this case unusual care and diligence in the endeavor to 
reach a just conclusion, — just to the two high contracting parties, and 
just to the petitioner, whose liberty is imperiled. It is believed that 
this précise question has not been determined by any of our courts, state 
or fédéral. In the case of Bensan v. McMahon, supra, the suprême court 
had under considération certain clauses of the treaty with Mexico, but 
this point was not involved. The report of that case fails to disclose the 
citizenship of Benson, who was committed for extradition, and, presuma- 
bly, he was not a citizen of the United States. The subject of the extra- 
v.46F.no.5 — 24 
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dition of criminals has been a prolifîc source of discussion oy jurists, 
publicists, writers upon international law, and the executive departraents 
of independent states; and, while the discussions disclose a conflict of 
opinion as to the duty imposed by the laws of nations touching the sur- 
render bj'' one nation to another of fugitives from the justice of the lat- 
ter, the almost unbroken current of American authority and the practice 
of our own government go to show that the obhgation to surrender does 
not exist in the absence of treaty engagements to that effect. In 1835, 
Judge Barbour, afterwards associate justice of the suprême court, had 
occasion to consider the question in the Case of José Ferreira dos San- 
tos, 2 Brock. 493. Referring to the opinions of Grotius, BurJamaqui, 
Heineccius, Vattel, Pufi'endorf, and other wiiters and publicists, the 
learned judge adopts the vievv of Puffendorf, whieh he déclares to be, 
"that the obligation to deliver up a criminal is rather in virtue of some 
treaty than in conséquence of a common and indispensable obligation." 
On page 609, after a référence to certain treaties betvveen ï'rance and 
other foreign powers, he proceeds: 

"Why, let me ask, were ail thèse treaties in ancient and modem times? I 
answer, eitlier because the opinion of Puffendorf was considered right, that 
without a treaty stipulation there was no obligation to surrender, or, at least, 
the question was so unsettled, the respective rights and obligations of nations 
soindeterrainate, and the refusai on the part of nations to surrender so fréquent, 
that without a treaty there was no obligation at ail, or none of any sort of 
practical value; for what is this impertect obligation of whieh the writers 
speak? It is the right of one to ask, whieh involves the right of the other to 
refuse, and, as applied to this particular sobject, the refusai had becorne so 
common as to be almost the habituai practice, until tre:ities were formedcon- 
cerning it. " 

He then examines the practice of our own and foreign governments in 
référence to the subject of extradition of fugitives, and concludes, on page 
513, with the expression of opinion "that the government of the United 
States are not under any obligation to deliver the prisoner, in the absence 
of any treaty stipulation." 

Holmes v, Jennison came before the suprême court in 1840, two years 
before the extradition treaty with Great Britain in 1842. Discussing 
that case, Mr. Chief Justice Taxey says: 

"Since the expiration of the treaty with Great Britain, negotiated in 1793, 
the gênerai government appears to bave adopted the poliey of refusing to sur- 
render persons, who, having conimitted offenses in a foreign nation, hâve 
taken sbelter in this. It is believed that the gênerai government has entered 
into no treaty stipulations ùpon this subject since the one above mentioned, 
and in every instance where there was no engagement by treaty to deliver, 
and a demand has been made, they hâve uniformly refused, and hâve denied 
the right of the executive to surrender, because there was no treaty, and no 
law of congress to authorize it. And, acting upon this principlo throughout, 
they hâve never demanded frora a foreign government any one who fied from 
this country in order to escape from the punishment due to his crimes." 14 
Pet. 574. 

In 1846 Judge Woodbury, in the Case ofthe British Prisoners, holds a 
similar view: 
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"But without such a stipulation, however Bt itmightseem in point of mor- 
als to surrender citizens of other countrîes to answer for offenses commit- 
ted at home against their own laws, it is usually considered that there is no 
political obligation under tiie laws of nations to do it. " 1 Woodb. & M. 68. 

In the s.iine year (1845) the question was considered by Mr. Buchanan, 
secretary of state, in a communication to Mr. Wise, in which the fol- 
lowing language is employed: 

"Buttlie practice of nations tolérâtes no right of extradition. Whatever 
elementary autliors may say to tiie contrary, one nation is not bound to de- 
liver up persons accused of crimes vvlio haveescaped into its territories on tbe 
demand of anotiier nation against wbose laws the alleged crime was comniit- 
ted. The governmentof the United States bas frora thevery beginningacted 
upon tbis principle. Mr. Jefferson, when secretary of state under the admin- 
istration of General Washington, declared that 'tlie laws of tbis country take 
no notice of crimes commilted ont of tbeir jurisdiction. Tbe most atrocious 
offender, coming within tbeir pale, is received by tbem as an innocent man, 
and they hâve aiithorized no one else to seize and deliver him up.' * * * 
The trutb is that it bas been for a long time well settled, bolb by tbe lawand 
practice of nations, that without a treaty stipulation one governnient is not 
under any obligation to surrender a fugitive from justice to another govern- 
ment for trial." 2 Wbart. Int. Law Dig. pp. 745, 746. 

In tlie year 1847, in Re Metzger, Mr. Justice McLean, as the organ of 
the suprême court, says: 

"Tbe surrender of fugitives from justice is a matter of conventional ar- 
rangement between states, as no such obligation is imposed by the lawa of na- 
tions. " 5 How. 188. 

In a communication of Mr. Cushing, attorney gênerai, to the prési- 
dent, in 1853, he thus states the principle: 

"It is the settled politic doctrine of the United States that, independently 
of spécial compact, no state is bound to deliver up fugitives from the justice 
of another state. * * * It is true any state may, in its discrétion, do this 
as a matter of international comity towards tbe foreign state, but ail such dis- 
crétion is of inconvénient exercise in a constitutional republic organlzed as 
is the fédéral Union; and accordingly it is the received policy of tbis govern- 
ment to refuse to grant extradition except in virtueof express stipulations to 
th tt eflect." 6 Op. Attys. Gen. 86; Id. 432. 

"The ancient doctrine,' says the court of appeals of Kentucky, in 
1878, "that a sovereign state is bound by the laws of nations to deliver 
up persons charged with or convicted of crimes committed in another 
country, upon the demand of the state whose laws they hâve viola ted, 
never did permanently obtain in the United States. It was supported 
by jurists of distinction, like Kent and Story, but the doctrine has long 
prevailed with us that a foreign government has no right to demand the 
surrender of a violator of its laws, unless we are under obligations to 
niake the surrender in obédience to the stipulations of an existing treaty. 
* * * As said by Mr. Cushing, in the Matter of Hamilton, a fugitive 
from justice of the state of Indiana: 'It is the established rule of the 
United States neither to grant nor to ask for extradition of criminals as 
between us and any foreign government, unless in cases for which stip- 
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ulation is made by express convention.'" Corn. v. Ilawes, 13 Bush, 708, 
709. 

Mr. Spear, in his work, already cited, page 13, after reviewing the 
authorities, expresses his conclusion in the following words: 

"The prépondérance of authority derived from praotice, the législation of 
congress, the opinions of the attorney gênerais of the United States, and the 
deliverances of the judieiary, both state and fédéral, clearly show that no dé- 
partaient of tlie gênerai governraent is either boundor aiithorized to deliver 
up fugitive eriminals from other countries, except in those cases for which 
provision is made by treaty. Tlie powersof the government are bestovved by 
the constitution; and, except as it niay be clothed with the extradition power 
through treaties, no such power is found among the express or impliedgrants 
to congress, or among those to the executive department. or among the pow- 
ers given to the fédéral judieiary. There can be no discrétion in tlie exercise 
of the power, since it does not exist at ail." 

See, also, Blnndford v. State, 10 Tex. App. 627; U. S. v. Watts, 14 
Fed. Rep. 130; Whart. Confl. Laws, § 836; Wools. Int. Law, § 79; 2 
Whart. Int. Law Dig. § 268; Wheat. Int. Law, (6th Ed.) pp. 176, 177; 
16 Alb. Law J. 361, 366; 7 Amer. & Eng. Enc. Law, p. 600, and notes. 

In 1886, the suprême court, discussing the question of extradition of 
fugitives, observes: 

"It is only in modem times tliat the nations of the earth hâve imposed upon 
themscives the obligation of delivering up thèse fugitives from justice to the 
States where their crimes were committed for trial and punishraent. This 
bas been done generally by treaties made by oiie independent government with 
another. Prior to thèse treaties, and apart from them, it may be stated, as 
the gênerai resuit of the writers upon international law, that there was no well- 
delined obligation on one country todeliver up such fugitives to another; and, 
though such delivery was often made, it was upon the principle of comity, 
and within the discrétion of the government whose action was invoked, and 
it bas never been recognized as among those obligations of one government 
towards another which rests upon established principles of international law." 
U. 8. V. Rausoher, 119 U. S. 411, 412, 7 Sup. Ct. Kep. 234. 

In this connection it is worthy of remark that. since the opinion of 
Mr. Chief Justice Taney was written, in which the belief is expressed 
that the United States, "in every instance where there was no engage- 
ment by treaty to deliver," hâve uniformly refused and denied the right 
of the executive to surrender, the exceptional case is reported of the sur- 
render, in the absence of a treaty, of Don José Augustin Argûelles by 
Mr. Seward to the Spanish government. Referring to this case, it is said 
by Mr. Wharton (2 Int. Law Dig. p. 746) that "in ArgMlcs' Case, 1864, 
(cited in Whart. Confl. Laws, § 941; Spear, Extradition, 1,) the défend- 
ant was delivered to the Spanish government by Mr. Seward without a 
treaty, and the proceedings were so summary as to prevent a review on 
habeas cm-pus." In his comments upon the case, Mr. Spear says: 

"The delivery of Argiielles, being wholly without any légal authority, was 
not at ail excusable by the fact that the alleged fugitive was supposed to be 
guilty of a heinous offense. This supposition, if true, does not change the 
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prineiple or tlie nature of the act. Rules of law do not vary with the merits 
or deuierits ol the paiticular case to wliieh they are applied." Spear, Extra- 
dition, p. 13. 

While, therefore, investigation discloses that Chancellor Kent of our 
own country, and several distinguished publicists and writers upon in- 
ternational law of foreign coimtries, assert, apart from treaty engagements, 
the obligation to surrender a fugitive from justice, the overwhelming 
weight of American authority and the practice of our government are 
clearly 'i the opposite direction, and deny the existence of any obliga- 
tion to surrender arising out of the law of nations. What, then, was the 
resuit? Treaties for the extradition of fugitive criminals, under certain 
circumstances, were concluded by the United States with foreign pow- 
ers, and thèse treaties, in the terms of article 6 of the constitution, are 
declared to be the suprême law of the land; and as such suprême law 
they are to be construed as other laws. "A treaty," says the suprême 
court, "then, is a law of the land as an act of congress is, whenever its 
provisions prescribe a rule by which the rights of the private citizen or 
subject may be determined; and, when such rights are of a nature to be 
enforced in a court of justice, that court resorts to the treatj' for a rule of 
décision for the case before it as it would to a statute." Head Money 
Cases, 112 U. S. 598, 599, 5 Sup Ct. Rep, 247; U. S. v. Rauscher, su- 
pra. In interpreting treaties, "we are to find out the intention of the 
parties by just rules of interprétation applied to the subject-matter; and, 
having found that, our duty is to follow it as far as it goes, and to stop 
where that stops, whatever may be the imperfections or difficulties which 
it leaves behind." The Amiable IsabeUa, ôWheat. 71. See, also, Chew 
Heong v. U. S., 112 U. S. 536, 5 Sup. Ct. Rep. 255. It is said: 

"ïhere is no rule of construction better settled, either in relation to cove- 
nants between individiials or treaties between nations, tlian tliat the whole in- 
strument containing the stipulations is to be taken togetlner, and that ail ar- 
ticles in pari materia should be considered as parts of the same stipulation." 
2 Whart. Int. Law Dig. p. 29. 

The treaty with Mexico being suprême law, it is the duty of courts to 
take judicial notice of it, and to enforce private rights, when appropri- 
ately presented, growing out of its stipulations. The court will therefore 
proceed to inquire into the construction of the treaty, in order to déter- 
mine whether our government has authority to surrender the petitioner. 
If the authority exist, she could not complain of its exercise in a pro- 
ceeding conforming in ail respects to légal requiremeuts. In the absence 
of such authority, she should not for a moment be restrained by the 
strong arm of the law, however regular, in other respects, the proceed- 
ings might be, or however heinous the offense of which she is accused. 
Agreeably to its caption, the treaty is one "between the United States of 
America and the United Mexican States for the extradition of criminals." 
The introductory clause is as foUows: 

"The United States of America and the United Mexican States, having ad- 
judged it expédient, with a view to the better administration of justice and 
to the prévention of crime within their respective territories and jurisdiction, 
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that peraons charged with the crimes hereinafter enumerated, and being fu- 
gitives from justice, sbould, under certain cireumstances, be reciprocally de- 
livered up, hâve resolved to conclude a treaty for this piirpose. * * * 

"Article 1. It is agreed that the contracting parties shall, on réquisition 
made in their nanies, * * * deliver up to justice persons who, being ac- 
cused of the crimes enumerated in article third of the présent treaty, comrait- 
ted within the jurisiMction of the requiring party, shall seek an asyluna or shall 
be found within the territories of the other. * * * 

"Art, 3. Persons shall be so delivered up who shall be charged, aceording 
to the provisions of this treaty, with any of the foUowing crimes, whether as 
principuls, accessories, or accomplices, to-wit: Murder, [including assassina- 
tion, parricide, infanticide, and poison ing.] * * * 

"Art. 6. ïhe piovisions of tiie présent treaty shall not be applied in any 
manner to any crime or offense of a purely political character, nor shall it em- 
brace tlie return of fugitive slaves, nor the delivery of criminals who, when 
the offense was committed, shall hâve been held in the place wbere the offense 
was committed in the condition of slaves, the same being expressly forbidden 
by the constitution of Mexico; nor shall the provisions of the présent treaty 
be applied in any manner to the crimes enumerated in the third article com- 
mitted anterior to the date of the exchange of the ratitications hereof. 

"Neitherof the contracting parties shall be bound to deliver up its own cit- 
izens under the stipulations of this treaty." 12 St. pp. 1199-1202. 

The foregoing extracts embrace ail the treaty stipulations whieh-in 
any manner afiect the présent inquiry. What, then, was the purpose 
and intention of the two governments in inserting the stipulation: "Nei- 
ther of the contracting parties shall be bound to deliver up its own cit- 
izens under the stipulations of this treaty?" We hâve seen that, with 
substantial unanimity, American jurists and stalesmen recognized, un- 
der the lavr of nations, no obligation to surrender a fugitive, whether cit- 
izen or alien, and that by our government it was never done except in 
few, if more than one, isolated instances. Hence the resulting necessity 
to enter into treaty engagements for that purpose. Hence the extradi- 
tion statute of 1848 and amendments, embodied in Rev. St. § 6270 et 
seq., which, in conjunction with treaties, the suprême court affirma in 
Rauscher's Oase, mpra, "are in their nature exclusive." If there were no 
pre-existing obligation to extradite a fugitive, the obligation must neces- 
sarily grow out of either statute law or treaty engagement. It is there- 
fore apparent that the purpose of the treaty was to authorize the parties 
to do something which they had no previous authority to do. The par- 
ties come together, through their respective représentatives, and make 
an agreement — an obligatory, binding agreement — to surrender, under 
certain cireumstances, persons who commit crimes and flee from offended 
justice. They are authorized to act as they bind themselves. The 
agreement is mutual, the rights and obligations reciprocal. If power to 
surrender be not aifirmatively given, the right to demand a fugitive can 
hâve no existence. The right to demand implies, ex vi termini, the cor- 
responding authority and obligation to surrender. But both to exist 
should be founded upon express stipulations. The agreement hère is, 
in article 1 of the treaty, that the contracting parties shall, on réquisition 
made in their name, deliver up persons, who, being accused of crimes, 
etc. "Persons," without qualification, would necessarily include ail 
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persons, cîtîzens and aliens alike; and, under that gênerai désignation, 
the executive, it is believed, could not lawl'ully withhold the surrender 
of an American citizen upon réquisition made by the republic of Mexico. 
But the treaty does not stop there. A subséquent linaiting clause dénies 
the obligation to surrender a citizen: "Neitherof the contracting parties 
shall be bound to deliver up its own citizens under the stipulations of 
this treaty." The obligation to deliver being denied, upon what can 
rest the authority? It did not exist in our government, as already 
shown, independent of treaty engagements, or, if existing as a mère mat- 
ter of comity or courtesy, there was no lawful mode of enforcing it; and 
certainly it finds no counlenance either in the constitution or laws of 
congress. The former is silent as to extradition, considered from an in- 
ternational staud-point, and simply confers the gênerai power to make 
treaties, frora which springs the right of the treatj^-making power to 
negotiate with foreign governments for the extradition of fugitives. AU 
the inferences and déductions to be drawn from the statutes would seem 
clearly to support the view taken by the court; that is, there should be 
a binding treaty stipulation to authorize the executive to surrender a 
fugitive. The first act of congress on the subject was ajiproved August 
12, 1848. Its caption reads: "An act for giving effect to certain treaty 
stipulations between this and foreign governments, for the appréhension 
and delivering up of certain offenders." 9 St. at Large, 302. Section 
5270, Rev. St., which is, in substance, the same as the first section of 
the act of 1848, provides that, if the officer upon the preliminary hear- 
ing deems the évidence sufficient to sustain the charge, "he shall certify 
the same * * * to the secretary of state, that a warrant may issue 
upon the réquisition of the proper authorities for the surrender of suciz 
person, according to the stipulations of the treaty or convention." The 
warrant for surrender does not issue according to the will or discrétion 
of the executive, but agreeably to the stipulations of the treaty; that is 
to say, according as the parties hâve obligated themselves by treaty en- 
gagements. If it were otherwise, if the executive could at his option 
and in his discrétion transport for trial to a foreign country a person ac- 
cused of crime, he would in such cases exercise a power which, it is 
thought, finds no sanction under our constitutional form of government. 
While nations are not careful to screen criminals seeking an asylum in 
their midst, personal liberty is so jealously guarded by the American 
constitution that its safety and security should not be dépendent upon 
the exercise of the arbitrary will and discrétion of any officiai, however 
lofty his officiai station. The statute, therefore, employing apt words 
to confine the warrant of surrender to that class of persons and ofienses 
as to which the parties hâve entered into binding treaty stipulations, 
should be held to exclude other classes, and to deny authority or dis- 
crétion to surrender where the obligation is by treaty expressly denied. 
U. S. V. Rauscher, supra, is referred to in support of this view. While 
the questions in the two cases are dissimilar, the gênerai principles 
underlying the Case qf Rauscher hâve direct application to the case be- 
fore the court. 
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It will not be amiss to refer, as germane to the proposition discussed, 
to the extradition treaties concluded between the United States and 
foreign nations. By the author, 7 Amer. & Eng. Enc. Law, published 
in 1889, it is stated there were at that tinie in force 33 of such treaties. 
They are chronologically arranged as follows: Great Britain, 1842; 
France, 1843; Hawaiian Islands, 1849; Swiss Confédération, 1850; 
Prussia and otber states, 1852; Brenien, 1853; Bavaria, 1853; Wur- 
temberg, 1853; Mecldenburg-Scliwerin, 1853; Mecklenburg-Streiitz, 
1853; Oldenburg, 1853; Schaumburg-Lippe, 1854; Hanover, 1855; 
Two Sicilies, 1855; Austria, 1856; Baden, 1857; Sweden and Norway, 
1860; Venezuela, 1860; Mexico, 1861; Hayti, 1864; Dominican Re- 
public, 1867; Italy, 1868; Republic of Salvador, 1870; Nicaragua, 1870; 
Peru, 1870; Orange Free State, 1871; Ecuador, 1872; the Ottoman 
Empire, 1874; Spain, 1877; Netherlands, 1880; Belgium, 1882; Grand 
Duchy of Luxemburg, 1883; Empire of Japan, 1886. Those with 
Prussia, Bremen, Bavaria, Wurttemberg, Mecklenburg-Schwerin, Meck- 
lenburg-Strelitz, Oldenburg, Schaumburg-Lippe, Hanover, Austria, 
Baden, Hayti, Peru, the Ottoman Empire, Spain, the Netherlands, and 
Belgium, contain a stipulation substantially in the very words (the 
meaning being precisely the sanie) of the concluding clause of the sixth 
article of the treaty Vi'ith Mexico, to-wit: "Neither of the contracting 
parties shall be bound to deliver up its own citizens under the stipula- 
tions of this treaty." The corresponding clause in the treaties with the 
Two Sicilies, Sweden, and Norway, and the republic of Salvador is as 
follows: 

The Two Sicilies, "Art. 24. The citizens and subjects of each of the high 
contracting parties shall remain exempt from the stipulations of the preced- 
ing articles, so far as they relate to tlie surrender of fugitive crirninals." 

Sweden and Norway. "Art. 4. Xeither of the contracting parties shall be 
bound to deliver up, under the stipulations of this convention, any person 
who, according to the laws of the country where he shall be found, is a cit- 
izen or a subject of the same at the time his surrender is demanded." 

Repuhlic of Salvador. "Art. 5. In no case and for no motive shall the 
high contracting parties be obliged to deliver uptheirown subjects." Spear, 
Extradition, 575-628; Rev. St. relating to District of Columbia, Post-Roads, 
and Public Treaties. 

A similar clause is not contained in any of the otber treaties above 
mentioned. The preamble to the treaty with Prussia and several other 
states contains the récital: 

"Whereas, the laws and constitution of Prussia and of the other German 
states, parties to this convention, foïbid them to surrender their own citizens 
to a foreign jurisdiction, the government of the United States, with the view 
of luaking the convention strictly reciprocal, shall be held equally free from 
any obligation to surrender citizens of the United States. " 

It is apparent the récital, which is but the reason assigned by Prussia 
for refusing to extradite her citizens, does nothing more than relieve the 
United States from the obligation to surrender. But the clause in article 
3, already quoted, which embodies the agreement of the parties, the bind- 
ing part of the compact, goes further, and, in efïect, dénies the right of 
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either party to deliver up its own citizens. Such is the view entertained 
of this parti cular clause by Mr. Wharton. "If a German," he asserts, 
"cornes to us, commits a crime, and then returns to his own land, though 
we cannot demand bis surrender, yet he may be punished, and restitu- 
tion awarded, under proceedings from his own sovereign. But if an 
American goes to Germany, and there is guilty of a crime against the 
territorial law, and returns to America, his offense goes unpunished. 
He cannot be punished by us, because our courts take no jurisdiction 
of offenses committed abroad against foreign laws. He cannot be sur- 
rendered to Germany, because our treaties with Germany expressly pro- 
hibit such surrender." Whart. Confl. Laws, (2d Ed.) § 841, note 2. 
And in the text, same section, he further says: "An exception to this 
effect exists in our treaties with Prussia and the North-German states, 
with Bavaria, Baden, with Norway and Sweden, with Mexico, with Aus- 
tria, and with other states to be hereafter specified." 

As indicating the construction given by Mr. Lawrence, a writer of 
distinction, to the clause of the treaty in question, he makes the fol- 
lowing classification of our extradition treaties: "(1) Those excepting 
the subjects of the other contracting power. (2) Those containing no 
such exception." Under the first are embraced the treaties with Mexico, 
Prussia, and others. The second includes those with Great Britain, 
Switzerland, etc. Whart. Confl. Laws, § 857, notes. To same effect 
see 7 Amer. & Eng. Enc. Law, pp. 616, 617, par. 11. "Some of the 
extradition treaties of the United States," says Mr. Spear, "expressly 
provide that neither party shall be required to deliver up its own citi- 
zens, which is équivalent to saying that neither will, in respect to such 
citizens, furnish any facility tothe other for bringing them to justice for 
any offense which they may commit against its laws; and hence, if, un- 
der such a treaty, either party should by mistake deliver up one of its 
citizens, it clearly would not be allowable for the other to put that citizen 
on trial upon the pretext that the terms of the treaty relate only to the 
extradition, and bave no relation whatever to the trial, either as to the 
person or the offense to be tried." Spear, Extradition, 79. 

Ail of our law-writers, without an exception, brought to the attention 
of the court, concur in the opinion that the sixth article of the treaty 
with Mexico forbids the United States from surrendering their <nvn citi- 
zens. Nor is there less uniformity in the practical construction given 
that article by the department of state. And such construction by a 
department of the government charged with the administration of a law, 
although not binding upon the courts, should properly receive great 
weight when the law is sought to be judicially construed. The rule 
should apply with spécial force to that classof cases, where, like the one 
before the court, the national chief executive, acting through the state 
department, is indued with the ultimate pow-er of withholding the final 
warrant for surrender of the fugitive. Rev. St, §§ 5270, 5272; In re 
Stujr/p, 11 Blatchf. 125, and note; Spear, Extradition, 245, 246. The 
proposition asserted is sustained by numerous authorities. Mr. Justice 
Haelan, in U. S. v. Johnstmi, clearly states the principle: 
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"In View of the foregoing facts, the case cornes fairly within the ruIe,often 
announced by this court, that the contempoi-aueous construction of a statute 
by those charged with its exécution, especially when it has long prevailed, is 
entitleil to grcat weight, and should not be disregarded or oveitiirned except 
for cogent reasons, and unless it be clear that sucti construction iserroneous."' 
124 U. S. 253, 8 Sup. Ct. llep. 446. 

Says the court in U. S. v. Hûl: 

"In the construction of a doubtf ul and ambiguous law, the contemporary 
construction of tliose wlio were called upon to act under the law, and were 
appointed to carry its provisions into effect, is entitled to verygreat respect." 
120 U. S. 182, 7 Sup. Ct. llep. 510; U. 8. v. Philbriak, 120 U. S. 59, 7 Sup. 
Ct. Kep. 413. 

The same doctrine was applied in Broion v. U. 8., where it is said: 
"It must be conceded that, were the question a nevv one, the (rue con- 
struction of the section would be open to doubt. But the flndings of tiie 
court of daims show tliat soon after the enactment of tlie act the prés- 
ident and the navy department construed the seition to iuclude warrant as 
well as comniissioned offlcers, and that they liave since that time uniformly 
adhered to that construction, and that under its provisions large numbers of 
warrant offlcers hâve been retired. ïhis conteraporaneous and uniform in- 
terprétation is eutitled to weight in the construction of the law, and in a case 
of doubt ought to turn the scale." 113 U. S. 570, 571, 5 Sup. Ct. Kep. 648; 
Railway Co. v. State, 11 Tex. 388, 12 S. W. Kep. 988, and 13 S. W. Kep. 619; 
U. 8. V. Payne, 8 Fed. Kep. 892. 

To the considération, then, of the practice of the state department in 
construing the last clause of the sixth article of the treaty the attention 
of the court will be next briefly directed. 

(1) In 1874, says Mr. Frelinghuysen, in discussing the Trimhle Case, 
a Mexican, Francisco Ferez, charged with the murder of Joseph Alexan- 
der, an American, at Brovvnsville, Tex., escaped into Mexico, and Mr. 
Fish, secretary ot state, declined to prefer a formai réquisition to the 
Mexican government for the surrender of the fugitive. 

(2) The Mexican authorities in 1884 made denmnd on our government 
for the extradition of Alexander Trimble, a citizen of the United States, 
who was accused of crimes commltted in the republic of Mexico. The 
secretary of state, Mr. Frelinghuysen, construing the treaty as inhibit- 
ing the surrender of an American citizen, refused to deliver up Trim- 
ble. In a carefully prepared opinion in that case he states his con- 
clusion in the following words: "I understand the treaty with Mexico 
as reading thus: 'The président shall be bound to surrender any person 
guilty of crime, unless such person is a citizen of the United States.'" 
Senate Ex. Doc. No. 98, Ist Sess. 48th Cong. 

(3) Charles Hudson, an American citizen, was held in Texas, in 1888, 
for extradition to Mexico on a charge of robbery committed in that re- 
public. In response to a letter from the governorof Texas, Mr. Bayard, 
secretary of state, replies: 

"1 hâve the honor to acknowledge the receipt of your letter of the 18th in- 
stant in relation to the case of Cliarles Hudson, held in Texas for extradition 
to Mexico on a charge of robbery. It being alleged tliat Hudson is a citizen 
of the United States, you request to be informed whetlier the department will 
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adhère to its former ruling in the Tri-mhle Case, since that ruling, if applietj 
to the case in question, might prevent the extradition of the prisoner, and ren- 
der futile tlie efforts and expenditures of the Mexican government to obtain 
his surrender. As the décision of the depariment in the Trimhle Case is 
understood, it was held that as, under the extradition treaty betweeu the 
United States and Mexico, • neither of the eontracting parties shall be bound 
to deliver up its own citizens,' the président would not be authorized, in 
the absence of an express grant of power under the laws of the United 
States, to surrender to Mexico a citizen of the United States. ïlie treatj' 
provision referred to, wliieh Is found similarly stated in many of our ex- 
tradition treaties, was held to négative any obligation to surrender, and 
thus to leave the authorities of this government witliout authority to act in 
such a case. After due considération, tlie départaient is of opinion that tlie 
construction given to the treaty in the Trimhle Case is correct." (See letter 
on file in départaient of state, Austin, Tex.) 

(4) More recently, and within the past 60 days, the question was con- 
sidered by Mr. Blaine, présent secretary of state, whose letter to Hon. 
W. H. Grain is published in the public prints. Dr. Martinez, it is 
said, was basely assassinated on the streets of Laredo, Tex., by persons 
who fled to Mexico. On behalf of citizens of Laredo, Mr. Grain re- 
quested the state department to take steps looking to the extradition of 
the assassins. That portion of the secretary's letter deemed pertinent to 
the présent question reads as follows: 

"The department regrets that the présent conventional relations between 
the United States and Mexico do not admit of a demand for the extradition of 
ihe assassins, since it is stated they are citizens of Mexico. Présent treaty 
provides that neither of the eontracting parties shall be bound to deliver up 
its citizens, and, as this clause lias been held to preclude the surrender of a 
citizen of the United Stat'-s, Mexico refuses to give up lier citizens. This 
question was last agitai \\\ the well-kuown case of Alexandcr Trimble and 
his associâtes, who were elmrged with murder and robbery in 1884. They 
were arrested in Texas with a view of their extradition by the authorities of 
that state, and when the case was reported to their government, and the fact 
•of their citizenship of the Unjted States was disclosed, this department inter- 
fered, and they wei-e discharged. In view of tliis, and several prier and sub- 
séquent cases in whicli a similar construction bas been given to the treaty, 
this government is precluded from demanding the extradition of the fugitives 
in the présent instance." 

Thus it appears that, extending through a period of 17 years, 4 dif- 
férent administrations of the fédéral government hâve invariably held 
that no authority was conferred upon the executive, by the sixth article 
of the treaty, either to demand of the Mexican authorities the extradition 
of their subjects committing crimes in the United States, or to surrender 
an American citizen upon demand made by the republic of Mexico. 
Following the construction so consistently applied to the treaty, the ex- 
ecutive department, whose appropriate duty it is to exécute the treaty 
pursuant to its stipulations and statutory requirements, has uniformly 
refused to surrender our own citizens; and it may be well said, if doubt 
exist as to the true construction of the treaty, which the court freely 
fldraits is not entenained in the présent case, this contera poraneous and 
uniform interprétation "ought to turn the scale." So far as the court is 
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advised, there is but one opinion of the question by law-writers and the 
executive department of our own country. Nor can it be accurately 
said that the Mexican courts bave authoritatively placed a différent con- 
struction upon the treaty. There is but a single instance known to the 
court where the question was brought to the attention of their judicial 
tribunals. That is a case referred to by Mr. Foster, ministerto Mexico, 
in a communication to Mr. Evarts, secretary of state, which will be 
found but imperlectly reported in 1 Ex. Doc. (3d Sess. 45th Cong.) 
1878-79, pp. 660-567. It appears therefrom that in 1877 tvvo persons, 
Dominguez and Barrera, accused of murder in Texas, fled to Mexico, 
and the authorities of Texas applied to those of the state of Tamaulipas 
for their extradition. "They were arrested , and their delivery ordered by 
the fédéral executive through the department of war. But the prisoners 
applied to the district judge of Matamoras for amparo, or protection, a 
proceeding somewhat similar to our writ of habeas corpus, which applica- 
tion the judge sustained; a décision based upon the ground that, as 
Mexican citizens, extradition would be a violation of the individual 
guaranties of the fédéral constitution. An appeal was taken by tlie 
prosecuting attorney from this décision, and the case was thus brought 
before the fédéral suprême court. After a lengthy discussion of the 
•case, and a considération of ail the constitutional, international, and 
political questions either involved or introduced, in which almost ail 
the magistrates of the court participated, the décision of the district 
judge of Matamoras was reversed, and the court decided, by a vote of 
9 to 5, that the individual guaranties of the Mexican constitution would 
not be violated by the extradition of the criminals." See Mr. Poster's 
letter, page 660. Whether the prisoners were eventually delivered upto 
the Texas authorities is not disclosed by the report. But it does ap- 
pear there was no order made for their surrender, nor for their discharge. 
They were simply held for the purpose of inquiring irito the question of 
their citizenship. Mr. Foster inclosed with his report opinions of only 
two of the judges, Chief Justice Vallaeta and Magistrate Ramirez, and 
a brief extract from the opinion of Magistrate Baijtista. No other 
opinions appear in the volume referred to. Chief Justice Vallarta and 
Magistrate Ramirez discussed the question, among others, of the au- 
thority of the Mexican government, under the sixth article of the treaty, 
to surrender ils citizens to the United States upon demand made by the 
proper ofïicers. Upon that point Magistrate Ramirez says: "I tliink, 
also, that while our fédéral constitution and the extradition treaty of 
December 11, 1861, are in force, the executive power cannot consent to 
the extradition of any Mexican citizen." The cliief justice maintained 
the contrary view, holding a Mexican citizen to besubjectto extradition. 
The reasoning and conclusions of both judges are entitled to respectful 
considération, but they are in no manner controlling upon our courts; 
and certainly, in no event, would the mère expression of opinion upon 
a collatéral question establish a précèdent to be foUowed by other tribu- 
nals. What was said was mère dicta, obviously apparent from the lan- 
guage of the chief justice; "A case," says he, "of the extradition of 
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Mexiciins, as I hâve said, is not treated hère. The évidence of docu- 
ments exists to the effect that the order issued by the department of war 
was given in the understanding that Dominguez and Barrera were Amer- 
ican citizens, and that General Canales consulted the govermnent in re- 
gard to this point." The interprétation of the treaty by the executive 
branch of our government, and its unbroken practice in obédience thereto, 
the opinions of our law-writers, the logical déductions tairly drawn from 
the application of established rules of construction, and finally ail thèse, 
supplemented by a protesting minority of the fédéral suprême court of 
Mexico, stand opposed to the views of Chief Justice Vallarta. That 
criminals should be punished, and that nations should render to each 
other ail lawful assistance in their power to effectuate that end, may be 
readily conceded. But ours is a government of law, and the rights, 
powers, and prérogatives of the executive are derived from the constitu- 
tion and statutes, and treaties made in pursuance thereof. If thèse 
deny, or do not confer, authority to surrender a citizen to a foreign state, 
then its exercise would be but the exertion of usurped power. Borrow- 
ing the words of Mr. Frelinghuysen: "It would be a great evil that 
those guilty of high crime, whether American citizens or not, should go 
unpunished; but even that resuit could not justify an usurpation of 
power." Nor isjudicial usurpation lessreprehensible. Both are wrong; 
both defy the law, and are répugnant to the genius of our institutions. 
It is cause for regret that this case cannot reach the suprême court, to 
whose judgment the questions involved should be remitted for final and 
conclusive détermination. But that fact should not deter the trial court 
from the performance of its duty. If the prisoner be unlawfully re- 
strained of her liberty, an order for her enlargement should be entered 
without hésitation. Being of opinion, for the reasons given, (1) that the 
warrant issued by the county judge for the arrest of the petitioner is 
void; (2) that her surrender is not authorized by the treaty with Mexico, 
— it results that her détention is illégal, and she should theret'ore be dis- 
charged from custody ; and it is so ordered. 



United States v. Belvin a al., (three cases.) Same v. Patteson et 
al., (two cases.) Same v. Guigon et al. Same v. Stephens et al. 

{Circuit Court, E. D. Virginia. April 23, 1891.) 

1. Elections — Hikdekixg Voteks at Fédéral Election. 

Piev. St. U. S. § 5506, makiiig it unlawful to hinder a citizen from voting, though 
unconstitutional in so far as it attempts to regulate state or municipal élections, is 
valid as a régulation of congressional élections. FoUowing U. S. v. Munford, 16 
Ped. Rep. 2a8. Distinguishing U. S. v. lieese, 93 U. S. 214. 

2. Same — Indictment. 

Hindering voters at an élection is a misdemeanor only. and charges for hindering, 
and for conspiring to hinder, at the same time and place, may be joined in the same 
indictment. 
8. Same. 

An indictment under Rev. St. U. B. § 5506, making it unlawful to hinder, or to 
conspire to hinder, a citizen from voting at au élection, which merely charges that 
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défendant did hinder a certain person from votinfr, without setting forth the acts 
and method of the hindering, la too vague and gênerai, and should be quashed. 

4. Samb. 

Such def ect is not cured by adding, as the method by which the voters were hin- 
dered, that défendant unlawfuUy challeuged them, or that he consumed the time 
for conducting the élection by frlvolous interrogations, or by unlawfuUy oreating 
disorder by puahing and saying disorderly and illégal things to the voters, since 
suoh acts are in themaelves too général, and are not in themselves contrary to the 
laws of the United States. FoUowing Ù. S. v. Cruikshank, 92 XJ. S. 54a. 

3. Grand Jubt— Qualification. 

An offlcer who has isaued a warrant of arrest for aocused, and expressed an opin- 
ion as to his guilt, is not thereby disqualified to serve as agrand juror, and assistin 
finding an indictment against him. 

'6. Same — Legalitt— Removal of Foreman. 

The fact that the foreman of a grand jury is relieved from serving, and another 
appointed in his place, does not invalidate the jury. 

At Law. Violation of élection law. 

Thos. R. Borland, U. S. Att}^, and L. 0. Bristow, Asst. U. S. Atty. 

Meade Haskins and James Lyons, for défendants. 

Hughes, J. Thèse seven indictments stand upon a motion toquash, 
and after full argument I am to pass upon tliat motion. It is conceded 
that ail of the indictments are based upon section 5506 of the Revised 
Stiitutes ofthe United States, which provides for the punishment of ev- 
ery person who, by any unlawful means, hinders, delays, prevents, or 
obstructs, or combines and confederates with others to hinder, delay, 
prevent, or obstruct, any citizen from voting at any élection in any state, 
territory, county, city, or parish. Five of thèse indictments charge that 
the persons against whom they are brought did hinder, delay, prevent, 
and obstruct sundry persons, whom they name, from voting at the élec- 
tion held in the first precinct of Jackson ward, in the city of Richmond, 
on the 6th day of November, 1888, for the élection of a member of the 
fifty-first congress of the United States; and also charge that the persons 
indicfed did unlawfuUy combine and confedcrate with eachother to hin- 
der, delay, prevent, and obstruct sundry citizens from voting at the said 
élection. Two of the indictments contain only the latter charge. The 
motion to quash is made on grounds which hâve no référence to the form 
and structure of the indictments; and also on grounds apparent on the 
face of those instruments. I will deal with the first class of objections 
before considering the second. 

The principal objection ofthe first class is that section 5506 ofthe Re- 
vised Statutes was a law which congress had no authority to pass; and 
therefore that acts commitled in violation of it are not within the cog- 
nizance of this court. It is argued that in the case of U. S. v. Eeese, 92 
U. S. 214, the suprême court, Chief Justice Waiïe delivering the opin- 
ion, pronounced the fourth section of the enforcement act of May 31, 
1870, (which is identical with section 5506 ofthe Revised Statutes,) un- 
constitutional; and that if one be unconstitutional theother is soby nec- 
essary conséquence. This court has already considered this objection. 
We treated it so fully in the case of U. S. v. Munford, 16 Fed. Rep. 223, 
the circuit and district judges both delivering opinions, that I now need 
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orvly refer to what was said in that case. Chief Justice Waite was then 
a meiuber of this court, though not présent; and it is hardly to be sup- 
posed that the opinions rendered by the two other judges, who may be 
presunied to hâve known his views, were in confiict with anything 
which the chief justice had said in the Case of Reese. 

The offense for which Reese was tried was committed in the progress 
of a municipal élection, over which the fédéral court that tried hiin could 
hâve had no jurisdiction, unless given by some constitutional act of con- 
gress. No constitutional statute could be passed by congress relating to 
state and municipal élections, except for the express purpose of protecting 
voters from being hindered or prevented from voting on account of their 
race, color, or former slavery. The act of May, 1870, contained no such 
limitation, and was therefore held to be inapplicable to a municipal élec- 
tion. But it is a plain non sequitur to contend that, because an act of con- 
gress has no constitutional warrant in relation to a state élection , therefore 
it has no such warrant when applied to a congressional élection. The argu- 
ment on this subject is fully elaborated in the case of U. S. v. Mtinford, and 
need not be repeated hère. In the case of U. S. v. Cruikshank, 92 U. S. 
542, another section of the enforcement act of 1870 was brought in re- 
view, which was pronounced unconstitutional on grounds analogous to 
those alleged in Reese's Case. The cases of U. S. v. Harris, 106 U. S. 
629, 1 Sup. Ct. Rep. 601, and ofBaldwin v. Franks, 120 U. S. 678, 7 Sup. 
Ct. Rep. 656, 763, cited by the défense in the cases at bar, turned upon 
the constitutional ity of the second section of the act of congress of 20th 
of April, 1871, nearly identical with which is section 5519 of the United 
States Revised Statutes. That section is egregiously and palpably un- 
constitutional on its face. But neither in its origin nor its history has it 
any relation to or analogy with section 5506 of the Revised Statutes, un- 
der which the indictnients at bar are brought. It cannot be reasonably 
contended that because itwasbeyond the competency of congress to pass 
one law, it was therefore beyond its power to pass another law unlikethe 
first in purport and purpose. The décisions in the cases of Harris and 
of Baldivin v. Franks do not, therefore, rule those we now hâve under 
considération. 

Another ground on which the motion to quash thèse indictnients is 
based is thus stated by counsel, (I bave somewhat abbreviated the last 
clause:) 

"That W. H. Taylor, tlie foreraan of the said grand jury, as originally con- 
stituted, was the proseciiting witness in the case againstthein, and the United 
States commissioner who issued the warrants of airest for the said défend- 
ants, and that tlie said W. H. Taylor liad formed aadexpressed an opinion as 
to the guiltor innucence of the said défendants, and was thereby disqualified 
to act as a grand juror in this case; moreover, because the said W. H. Taylor 
was irregularly removed from the grand jury after the said grand jury had 
been iuipaneled and sworn, and he had been appointed foieuian tLereof, and 
because afterwards a new foreman was appointed," — 

— ail of which proceedings vitiated the grand jury. 
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Some of the allégations in this statement may or may not be true. 
There is no proof of them before the court. What actually transpired in 
open court was as foUows, so far as I can recall the circumstances after 
a lapse of 12 nqonths: The grand jury were duly impaneled on the 8th 
April, 1890. They retired and were in session for a time on that day, 
but brought in no indictments. On the next rnorning, after their names 
had been called, Taylor, tlie foreman, said to the court soniething to the 
efîect of his having acted as commissioner of the United States circuit 
court in the cases of several persons charged with violations of the élec- 
tion laws at the récent élection, and that he had become aware that thèse 
violations were to be œade the subject of investigation before this grand 
jury. He therefore asked, because of his previous connection with thèse 
élection cases, to be excused from further service on the jury. Taylor 
was excused and discharged, and another member of the grand jury 
was sworn as foreman, and the jury were sent to their room and pro- 
ceeded with their délibérations. This was on the 9th April, on which 
day indictment No. 710 was brought in. On the next day indictment 
No. 711 was found; on the 23d April Nos. 713 and 714 were found; on 
the 24th April No. 715, and on the 25th April Nos. 716 and 717, were 
found. 

I do not see in thèse occurrences anything to aflfect the validity of the 
grand jurj' which found thèse indictments, or of its proceedings. The 
function of the grand jury is not to try persons accused of crimes, but 
nierely to examine whether and what crimes hâve been committed, to 
designate the persons at whom the évidence points as criminal, and, by 
indictment, to charge such persons before the court and country as an- 
swerable for the crimes which bave been committed. Originally grand 
jurors were chosen for the purpose of giving testimony to their fellow-ju- 
rors as to crimes committed within the county. If a grand juror secs 
one man murder another he may testify to that fact to the jury of which 
he is a part, without thereby disqualifying himself to act as a grand ju- 
ror. Grand jurors are not sworn on their voir dire to say whether they 
hâve formed or expressed an opinion of the guilt or innocence of a per- 
son charged with crime. On the contrary, the court charges each of 
them to bring to the attention of the grand jury ail offenses of which he 
may hâve any personal knowledge. The grand jury does not try; it 
merely accuses with a view to trial. The pettit jury tries; no other body 
does or càn try the graver offenses. Nor is an exaniining magistrate or 
commissioner disqualified to act as a grand juror upon cases sent on by 
himself. His examination is not a trial. He bas no right to form an 
opinion of the guilt or innocence of an accused person brought before 
him for preliminary examination. The weight of évidence détermines 
whether the accused shall be sent on. In sending the accused on the 
law présumes him innocent, and requires the committing magistrate to 
présume him innocent until convicted by the pettit jury before whom he 
is afterwards to be tried upon his deliverance. But, while ail this is 
true in strict law, yet, in the interest of impartial justice, it is better that 
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grand jurors should hâve had as little to do with an offense as is practica- 
ble, if itis to come before their body forexamination. It was in the inter- 
est of impartial justice, and not because, in strict law, Taylor was not 
as compétent to act on the grand jury ôf which he was foreman as any 
other member of it, that he was excused from further service by the 
court. That a court may, in its discrétion, excuse the foreman or any 
member of a grand jury from further service, without invalidating the 
jury, is too obvious to need démonstration. The law provides that 23 
may be sworn, and it also provides that 16 may act as a quorum. It 
contemplâtes the contingency that as many as 7 may be absent, either 
from death, sickness, or other cause, without invalidating the jury. 
Moreover, if by any chance the number should be reduced below 16, 
the law provides a method for filling up the vacanciés that bave hap- 
pened. I think the grand jury of this court convened on the 8th of 
April, 1890, was a valid légal body, compétent to act after the retire- 
ment of its first foreman, and that the indictments which they found are 
free from objection on any ground relating to the validity of the grand 
jury. 

We come now to consider the objection that the indictments "are 
irregular and void on their face." First, it is contended that the charge 
set out in them that défendants hindered, delayed, prevented, and ob- 
structed voters from voting cannot be joined in the same indictment as 
it is in five of thèse indictments, with the charge that thej^ combined 
and confederated with each other to hinder, delay, prevent, and obstruct. 
It is true that a charge of conspiracy to commit murder atid a charge of 
murder cannot be joined in the same indictment, and the rule holds also 
as to félonies. But this is because murder and the félonies constitute 
such grave charges against an accused person that the law, in its hu- 
manity, will not require him to défend himself against any other charge 
when he is upon bis défense for one of thèse. But the rule does not 
hold in regard to certain classes of misdemeanors. AU violations of laws 
of congress are misdemeanors, unless expressly declared to be félonies by 
the respective laws creating them. 

The offenses charged in the indictments at bar are misdemeanors, and 
a charge of conspiring to commit them may be joined with a charge of 
committing, when they are made as they are in thèse indictments. It 
must be observed that thèse instruments do not charge that A. committed 
the offense at Richmond, B. at Petersburg, C. at Norfolk, D. at Hamp- 
ton, E. at Wijliamsburg, and F. at Alexandria; and that A., B.,C., D., 
E., and F. combined and confederated with each other to commit thèse 
several offenses. But the indictments charge that A., B., G., D., E., 
atid F. 'combined and confederated with each other to hinder, delay, and 
prevent certain citizens from voting on the 6th November at Jackson 
ward, in Richmond, in a congressional élection, and that those same per- 
sons did then and there hinder, delay, and prevent the said citizens frbm 
voting at that place in the said élection. A joinder of charges in this 
inanner, of conspiring to commit, and of committing, à misdemeanor, 
v.46F.no.5 — 25 
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by the same persons, at tlje same place, puts no hardghip upon Ihe ao- 
cusetl, who can défend themselves ftooi one of the charges without any 
reasonableembarrassmentfrom having at the same timeto défend them- 
selves from the other. Such a jointler of charges may be permitted for 
the sake of conveni^nce, without violence to the policy or to the humanity 
ofthelaw,. And therefore I am of opinion that the five indictments 
containing this joinder of charges are not assailable on account of that 
fact. 

Corning last to the principal objection urged against thèse indictments, 
it is complained that the charges they make are in vague, gênerai ternis, 
without such spécial avernients as are required by the rules of criminal 
pleading; as are necessary to ,put the delendants on notice of what they 
are to meet by évidence; and as identify the offenses charged with such 
précision that, upon acquittai or, conviction, the accused may not be 
brought to future trial foy the same offenses in other prosecutions. Two 
of the indictments charge, in the gênerai language of section 5506, that 
at the élection which bas been described the accused did unlawfully com- 
bine and confederate with each other to hinder, delay, prevont, and ob- 
struct certain persons namedfrom voting at the said élection, adding 
nothing to show by what acts and methods the hindering and obstruct- 
ing was donc; nothing to, show the court that the acts were witbin the 
purview of the statute; nothing to give the accused notice of the proofs 
that he was called upon to meet; nothing to so identify the offense that 
it could not be made the subject of a future prosecution. I think the 
ruling of thç suprême court in the case of U. S. v. QruiMiank, 92 U. S. 
542, governs the two indictments alluded to. It was theredecided that 
in criniinal cases, proseoufed under the lavys of the United States, the 
accused has the constitufional right, under the sixth amendment, "to be 
infprmed of the nature and cause "^ of the accusation. The court accord- 
ingly held that the indiçtment mnst set forth the offense with certainty, 
and that every ingrédient of which the crime is composed must be clearly 
alJeged. It held that where the définition of an offense, whether at 
common law or by statutei, includes generic terms, it is not sufKcient 
that the indiçtment shall charge the offense in the same generic terms as 
in the statute, but must "descend to.particulars." , In its facts and lead- 
ing.ièatures, Crmkshank'i^ Case is on ail fours with the, case at bar. The 
verdict on trial being simply guilty or not guilty, the indiçtment must 
inform the court of the facts charged, so that it may décide wliether they 
are sufficient to support a, conviction if one should be had. This is 
elementary law, and in criminal jurisprudence it is of fundamental im- 
portance. There can bepo,doubt, therefore, that indictments Nos. 710 
{^pd 711 are defective, an<J' must be quashed. Thq otfaer five indictments 
under considération contain each,t;wo counts, the second of which in each 
is identical in form with the single count embraced in indictments Nos. 
7:10 apd 711. Thèse second counts in each of the five indictments are 
therefore governed by, ]tlie ruling in Cruilcshank'&,Case, and must be 
quashed. 
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There remain, therefore, for, considération only the first counts in each 
of the five indictments, Nos. 713, 714, 715 ^ 716, and 717. Thèse are nearly 
aliké in languagë and structure. Théy' cfeairgè that the accused persons 
hindered, delayed, and prevented certain persons named from voting at 
thé élection described, and they çoûtain eà6h additional clauses intended 
to indicate the nieans by which the tindering, etc., was done. But 
thèse additional clauses are themselveS dràwn in such gênerai terms as 
fail to improve upon the main charge of hindering, delaying, preventing, 
and obstructing. For instance, the charge of hindering is reinforced by 
the spécification that the accused unlawi'ully challenged the voters named 
in the indictmeht. Except in forts, arsenals, and places belonging to 
the United States, and on the high sèas, no offenses can be committed 
against the IJnited States except those which are declared to be offensés 
by express acts of congress. To challenge a voter, even to unlawi'ully 
challenge a voter, even in a fédéral élection, is not a crime against the 
United States cognizable in the fédéral court. To hinder a voter from 
voting in a fédéral élection is. Therefore, when an indictment charges 
too generally that the accused hindered a voter from voting, it does not 
and cannot cure the defect.of that charge to specify that the hindering 
was by means of challenging voters. The spécification is as gênerai as 
the main charge, and only weakens it. The indictments also go on, 
after making a gênerai charge of delaying voters in casting their votes, 
to specify that the accused did "consume the time for conducting the 
élection by putting frivolous interrogations" to certain persons named 
who ofïered to vote. Now, to unliivvfully delay a voter in votjng at a 
fédéral élection is a crime against the United States, but"to consume 
the time for conducting an élection" by frivolous or other questions is 
not a fédéral crime, and it cannot help a charge of delaying a voter in 
voting, which is defective by reason of generality, to specify that it was 
effected by consuming time by frivolous questions, for one charge is as 
gênerai as the other. 

Again, thèse indictments, after charging in gênerai terms that the ac- 
cused prevented and obstructed certain voters from voting, go on to 
specify that the accused "did unlawfuUy create disorder by pushing, and 
doing and saying many other disorderly, improper, and illégal things to 
the persons offering to vote." Plere, again, it is to be remarked that 
unlawfully creating disorder by unlavvfully pushing, and doing and say- 
ing improper things to voters, is not a crime against the United States, 
and, even if it were, is as gênerai as the charge of preventing and ob- 
structing. Such an allégation gives no précision to a gênerai charge of 
preventing and obstructing voters, and fails to cure its fault. The ob- 
jection to thèse several spécifications is that they are themselves too 
gênerai; that they do not "descend to particulars;" that they are spécifi- 
cations which do not specify. It does not help the too great generality 
of a charge of unlawfully hindering, to specify generally that it was done 
by unlawful challenging; nor does it help the defect of a gênerai charge 
of delaying to specify generally that the time for conducting the élection 
was unlawfully consumed by frivolous interrogations; nor does it im- 
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prbve a gênerai charge of preventing and obstructing to specify generally 
thàt it wàs done by unlàwfully pushing, etc. Two generajities do not 
màke oue speciality. My opinion and décision is that, in this respect, 
ail tbe indictments are ruled by tbe décision of the suprême court in the 
case of V. S. v. Cruikshank, and must, therefore be quashed. 

The following was entered as the order of the court: This day came 
again the United States by their attorneys, and the défendants likewise, 
and the court, having maturely considered the motions of the défendants 
to quash thèse indictments, and thç arguments of counsel, is of opinion, 
for reasons stated in writing and filed with the record, that the motions 
of the défendants to quash thèse indictments must be sustained. It is 
therefore ordered by the court that thèse indictments be, and the same 
are hereby, quashed, and that the défendants go thereof without day. 



In re Hdmason. 
(.District Court, D. Washington, E. D. May 4, 1891.) 

1. "DnE pROCBSs OT La-w"— Inîoemation. 

The provisions of Act Wash. 1890, Icnown as the "Information Law, " authorîzing 
the prosecuting attorney to file informations in cases in which peraons hâve been 
accused of crime before a committing maijistrate, and held for trial after due pre- 
liminary examination, and admltted to bail or held In custody while awaiting 
trial, are not void, as depriving the défendant of his liberty without "due process 
of law, " under the fourteenth amendment, because it dispenses with indictment 
and presentment by a grand jury, nor because the act. In a separable provision, 
authorizes prosecutions by information without preliminary examinations or any 
certiflcate of probable cause. 

8. Habeas Corpus — Fédéral Courts. 

Under Rev. St. U. S. § 753, forbidding tbe granting of a writ of habeas corpus by 
the fédéral courts, except for causes therein specifled, the writ will not be granted 
elther because the person assuming to act as prosecuting attorney, by whom the 
information against petitioner was flled, Is only de /acto a prosecuting attorney, 
or because petitioner was denied admission to bail pending a writ of error wMch 
he had sued out in the state Coiirt. 

On Pétition for Haheds Corpus. 

W. W. D. Tumer, George Forster, and T. G. Griffitts, for petitioner. 

George Tumer, Frank Graves, and S. G. Allen, for respondent. 

Hanford, J. The petitioner shows that he bas been convicted of a 
crime against the laws of the state of Washington in the superior court 
of the county of Spokane, and sentenced to suffer imprisonment in the 
state penitentiary for, a term of two years, and that he is now in the cus- 
tody of the sheriff of Spokane county by virtue of a warrant issued to 
carry the sentence into exécution; and he allèges that the proceedings 
against him in the superior court, and the warrant, under which he is 
now restrainëd of his liberty, are ail illégal, and contrary to that clause 
of the fourteenth amendment to the constitution of the United States 
which provides that no state shaU deprive any citizen of life, liberty, or 
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property without due process of law. The particular reasons assigned 
for denouncing the proceedings as being unconstitutional are — First, the 
statute known as the information law of the state is unconstitutional; 
second, the person assuming to act as the prosecuting officer, who filed 
the information upon which the petitioner was proceeded against, was 
not, in law or in fact, such officer, the office of prosecuting attorney be- 
ing at the time filled by another person; third, the petitioner bas been 
denied the right of admission to bail pending the hearing of bis cause 
in the suprême court of the state upon a writ of error which he bas sued 
out. The twenty-fifth section of the first article of the state constitu- 
tion provides that "offenses heretofore required to be prosecuted by in- 
dictment may be prosecuted by information or by indictment, as shall 
be prescribed by law." Pursuant to this provision, a statute was passed 
at the first session of the state législature containing, araong other pro- 
visions, the following: 

"Section 1. Ail public offenses may be prosecuted iiithe superior courts by 
information. In the following cases: First, whenever any person is in cusi 
tody or on bail on charge of felony or misdemeanor, and the court is in ses- 
sion, and the grand jury is not in session, or bas been discharged; second, 
whenever an indictment presented by a grand jury has been quashed, and the 
grand jury returning the same is not in session, or has been discharged ; third, 
when a cause has been appealed to the suprême court, and reversed on ac- 
couut of any defect in tlie indictment; fourth, whenever a public offense has 
been committed, and the party chargea with the offense is not already under 
indictment therefor, and the court is in session, and the grand jury is not in 
session, or has been discharged; flfth, whenever the court is in session or not 
in session, any compétent and reputable person, having knowledge of the 
commission of any misdemeanor, not within the exclusive jurisdictlon of a 
justice of the peace, may make an affidavit before any person authorized to 
administer oaths, setting forth the offense and the person charged in plain 
and concise language, together with the names of the witnesses, and file the 
same with the clerk of said superior court, who shall tliereupon notify the 
prosecuting attorney thereof. The prosecuting atlorney shall at once prépare 
and flle an information in every case against the person charged in said affi- 
davit, whether the court is in session or not. 

"Sec. 2. Ail informations shall be filed in the court having jurisdiction of 
the offense specified therein by the prosecuting attorney of the proper county 
as informant. He shall subscril)e his narne thereto, and indorse theieon the 
names of the witnesses known to hira at the time o( tiling the same; and at 
such time before the trial of any case as the court may, by rule or otherwise, 
prescribe, he shall indorse thereon the names of such other witnesses as shall 
then be known to hira; and said court shall possess and may exercise the 
same powers and jurisdiction to hear, try, and détermine ail such prosecu- 
tions upon information, to issue writs and process, and do ail other acts 
therein, as it possesses and may exercise in cases of like prosecutions upon In- 
dictments. 

"Sec. 3. Ali informations shall be verifled by the oath of the prosecuting 
attorney, complainant, or some other person, and the offenses charged therein 
shall be stated with the same tullness and précision in matters of substance 
as is required in indiciments in like cases." 

The fourteenth amendment to the constitution of the United States 
was not adopted until after several states of the Union had niade pro- 
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vision for prosecuting public offenses by , information, and practically 
dispensing with the grand jury System, and after tlie vaiidity of such 
constitutional and statutory provisions had been afBrmed by décisions 
of the courts of the respective states in which they were adopted. If 
an indictment or presentment of a grand jury is .essential to "due pro- 
cess of law," within the meaning of that phrase as used in the four- 
teenth amendment, then allof the states, including those above referred 
to, which had theretofore enacted laws providing for prosecutions by in- 
formation, are aiike prohibited froni proceeding in that manner against 
persbns charged with violations of state law; and yet, in the 25 years 
since the adoption of this amendment, it bas npt been adjudged in a 
single case by any court that it; bas annulled or abrogated the lavfs pro- 
viding for that mode of proceeding. Since the adoption of the amend- 
ment, the state of California bas changed its procédure in criminal 
cases 80 as to allow prosecutions by information; and in the case of 
Murtado V. Feople, 110 U., S. 5,16, 4 Sup. Ct. Rep. 111, 295, the 
question whether a person convicted iii a proceeding by information in 
that state was deprived of liberty without "due process of law," in vio- 
lation of the fourteenth amendment, was directly passed upon by the 
suprême court of the United States, and, in an able opinion exhaustive 
of the learning upon the subject, thé constitutionality of the Galifornia 
law was afïîrmed by that court. That décision is conclusive. Since it 
was rendered hundreds of mep bave been proceeded against by informa- 
tion, and punished, and it is too late now to question the vaiidity or 
constitutionality of state laws authorizing prosecutions for local offenses 
by information, or to longer maintain that an indictment by a grand 
jury is essential to "due process of law." 

In behalf of the petitioner, it has been conceded that the décision of 
the suprême court referred to settles the law as far as the court passed 
upon and directly decided the questions involved in this case; and it is 
not contended that the petitioner's imprisonraent is in violation of the 
constitution of the United States, merely because no indictment by a 
grand jury has been preferred against him, but his contention is that the 
the law of this state authorizing prosecutions by information is invalid 
for the reason that it authorizes the prosecuting attorney to institute a 
prosecution for a criminal offense without any preliminary hearing or in- 
vestigation or a finding of probable cause. For this reason it is said that 
the law gives arbitrary and despotic power to the prosecuting otlicer, and 
is essentially différent from the lavv of Galifornia which was passed upon 
by the suprême court, and objectionable for lack of the very éléments 
of the Galifornia law which the suprême court in its opinion was careful 
to make mention of, as matter necessary to support the décision. Ary>i- 
trary power in a single individual to bring a citizen into court, and place 
him on trial for crime, may be so contrary to the spirit of the fourteenth 
amendment as to be considered obnoxious to the provisions of that arti- 
cle. This court will not afRrm to the contrary in the décision of this 
case, — it is unnecessary to do so; and yet the court is not called upon 
and does not feel authorized to déclare the information law of this state 
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to be total]y void. The act in question gives power to the prosecuting 
attorney to' file informations in cases in which persons hâve been accused 
of' crime before a committirig magistrate, and held for trial after due pre- 
liminary exilmination, and admitted to bail or held in custody while 
awaitiiig trial. Other laws in force in this state provide for magistrates, 
with authority to hold preliminary examinations, and admit accused 
persons to bail, or conmiit them to custody, so that there is in the judi- 
cial System created by laws of the state ample provision made for pro- 
ceedings by information after a preliminary hearing and the finding by a 
judicial offieer of probable cause; just such a proceeding as the suprême 
court in the case of Hurtado v. People, has declared to be consti- 
tutional and valid. If the state has attempted, in a distinct and 
severable clause of one of its statutes, to grant such arbitrary and un- 
limited power to a prosecuting offieer as is forbidden by any constitu- 
tional provision, the valid and constitutional laws of the state are not for 
that reason to be set aside or declared to be unconstitutional. It is as 
much the dutyof the court to uphold and maintain the laws and author- 
ity of the state, so far as they are valid and constitutional, as it is to af- 
ford protection to every citizen against oppression by the exercise of 
power prohihited by the constitution. The information law of this state 
is so framed that it, distinctly and in separate clauses, grants spécifie and 
clearly defined powers to the prosecuting attorney, some of which, as al- 
ready shown, are clearly and unquestionablj' not in violation of the con- 
stitution. The parts of the act containing thèse oljjectionable provisions 
will not be impaired or in any way aflected by wholly eliminating or dis- 
regarding the other parts to which objection is made. T'erefore it is 
the plain duty of the court to préserve and abide by so much of this act 
as it finds to be good and valid, regardless of the questions raised as to 
the validity of the other provisions which it contains. The law being at 
least in part valid, the petitioner cannot be set at liberty by writ of ha- 
beas corjnis, ianless he brings his case before the court so as to show af- 
firrnatively that he has not been proceeded against under the provisions 
of that part of the law which is certainly constitutional and valid. He 
has not donc so, and the first of the three grounds alleged for granting 
the writ is therefore found to be insufficient. 

It is my opinion that the second and third grounds may both be dis- 
posed of by référence to section 753, Rev. St. U. S., which forbids the 
granting of the writ by the courts of the United States except for causes 
therein specifically enurnerated, and which do not in^lude either of the 
causes herein alleged, except the first, which has already been passed 
upon; but, even if this were not so, the court would still be constrained 
to deny the writ, for the reason that the causes are insuificient, in any 
view of the case. The person who filed the information against the pe- 
titioner was acting nnder color of authority granted him by the laws of 
the state, and he was recognized by the court in which his duties are to 
be performed as the incumbent of the office of prosecuting attorney. It 
is a fundamental principle that the officiai actions of a de facto offieer are 
not subjectto collatéral attack by reason of any question as, to the right 
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of the incumbent to the office. This is not controverted by the petitioner. 
It is said, however, that there oannot be tvvo incumbents of one office at 
the same time, and the office of prosecuting attorney at the time this in- 
formation was filed was actually filled by a person other than the one 
who signed the information. The facts, however, are otherwise. Mr. 
Ridpath was never elected or appointed to the office of prosecuting at- 
torney for Spokane county. The office formerly held by him was that 
of prosecuting attorney for the district composée! of the counties of Spo- 
kane and Stevens, and was created by the laws of the territory of Wash- 
ington. He was a district officer, and not a county officer. The state 
constitution, in section 5 of article 11, créâtes the office of prosecuting 
attorney in each county, and there is under the state laws no such dis- 
trict office as that formerly held by Mr. Ridpath. Section 14, art. 17, 
of the state constitution, provides that — 

"Ail district, county, and precinct offlcers, who may be in office at tlie time 
of the adoption of tliis constitution, * * * shall hold their respective oi:- 
fices until the second Monday in Jannary, A. D. 1891, and until such time 
as their successors may be elected and qualified, in accordance with the pro- 
visions of this constitution." 

By virtue of this section, Mr. Ridpath continued to perform his duties 
as a district prosecuting attorney until the first Monday of January , 1891. 
He could not thereafter continue to perform the functions of such dis- 
trict officer until the élection and qualification of his successor, for the 
reason that the office which he held then ceased to exist, so he could not 
hâve a successor in that office. Neither could he, by virtue of having 
once filled a district office created by the laws of the territory, lawfully 
become the incumbent of a county offiee created by the constitution of 
the state. Therefore he was not, at the time this information was filed, 
the de jure prosecuting attorney of Spokane county. He bas not been 
since the first Monday of January, 1891, recognized by the courts or of- 
ficers of the state government as a prosecuting attorney, nor has he per- 
form ed the duties of the office as a de facto officer. 

The petitioner's right to a supersedeas and admission to bail, pending 
a review of his case by the suprême court of the state, dépends upon the 
laws of the state, and, if he is by the laws of the state entitled to be ad- 
mitted to bail, deprivation of such right, in contravention of such laws, 
affords no ground for the exertion of power by a national court. The 
national courts bave no power to relieve a citizen from injustice result- 
ing from maladministration of state laws or from errors of the state courts. 
Upon the courts and judicial officers of the state he must dépend for se- 
curing such rights as the laws of the state give him. Upon due consid- 
ération of the whole case, it is my opinion that there is no ground to 
justify the court in granting the writ of habeas corpus, and it is there- 
fore ordered that the petitioner be remanded to the custody of the sher- 
iff of Spokane county. 
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Smith & Egge Manuf'g Co. v. Bridgeport Chain Co. 

(Cireait Court, D. Connecticiit. May 25, 1891.) 

1. Patents fob Inventioks — Infhingement. 

Claim 1 of letters patent No. 203,528, dated April 16, 1878, to Frederick Egge, for 
an improvement for manutacturing chain from sheet-metal by machinery, by form- 
ing the partially shaped fiât links from a plate, bringing thèse links (flatwiae or 
with their broad surfaces horizontal) to the point at which they are to be connected 
with eaoh other, successively threading the separate flat links through the eyes of 
the previously bent and partially formed links, the broad surfaces of whioh are 
vertical or at right angles to the sides of the flat links, etc., is not infringed by let- 
ters patent No. 368,275, dated August 16, 1887, to Richard A. Bruel, in which the 
élément of an automatic feed or delivery of the blanks or flat links to the reoeiver 
which conducts them to the threading device, is wanting. 

3. Same. 

The turning device of the Egge machine, consisting of two auxiliary springs, 
against vphioh the blanks strike, whereby they are partially turned, as the thread- 
ing is being perf ormed, the turn being completed by the feeding forward of the chain 
VPhich puUs or draws the broad side of the link blank against the front of the bending 
cavity, is infi-inged by the Bruel machine, in which the turn is entirely performed 
by the puU or feeding forward of the chain, dispensing with the two spriags. 

In Equity. On bill for infringement. 
Frederick W. Smith, Jr., for plaintiff. 
Morris W. Seymour, for défendant. 

Shipman, J. This is a bill in equity, based uponthe alleged infringe- 
ment of letters patent No. 202,528, dated April 16, 1878, to Frederick 
Egge, assigner to the plaintiff, for improvements in apparatus for manu- 
facturing sheet-metal chains. Sheet-metal chains are composed of links, 
each one of which is eut from sheet-metal. The blank of each link cou- 
sists of a narrow central body having an eye at each end, the width of 
the eye being somewhat greater than the width of the body. Thèse 
blanks are doubled at the center of the body so as to bring the two eyes 
together, the eyes forming one end of a link, while the loops produced 
by doubling forms the other end. Each successive link is threaded 
through the eyes in the previously bent link. Previous to the Egge pat- 
ent, chains of this gênerai class had been made exclusively by hand, or 
partly bj' hand and partly by machinery. In the machines described. 
in the Bellaire and Poirrot French patent, dated April 15, 1869, and itt 
the English patent of January 1, 1870, to Clark, as a communication! 
from David, of Paris, the blanks were bent into a U shape by machinery 
and were threaded by hand. In the English patent, the bent blanks, 
after having been threaded by hand, are closed by machinery. The 
French patent to David, dated March 26, 1875, describes a machine in 
which each straight blank is threaded by hand through the eyes of a pre- 
viously bent link. Each link is bent by machinery. The E, Weissen- 
born United States patent of December 11, 1855, describes a hand ma- 
chine, so far as threading is concerned. The links of the machine are 
of a différent character from those of the, patent in suit. The French 
patent to Murât, dated June 30, 1871, is for making a flat wire chain in 
which the links are bent by machinery, and are supposed to beautomat- 



394 FEDERAL EEPORTEE, vol. 46. 

ically interlooped with each other. Nothing can be learned from tlie- 
spécification as to the mechanical means bj' which the interlooping is 
performed. From the drawings the expert for the défendant believes 
that tlie eyes of the already doubled blank are mechanically laterally en- 
larged to receive the next fiât blank in a plane paralleî with the plane 
of the previously bent link. This method of thi'eading, if it is the 
méthod of the machine, would not make chains from ordinary sheet- 
metal. The métal of the chain must be of so fine a character as not to 
split when the punch passes through the eye. Ordinary sheet-metal 
could not endure that opération. The state of the art shows that belore 
the date of the Egge patent no machine existed for automatically both 
bending, threading, and interlooping the links of chains of any kind of 
métal, unless it might be dooe by the Murât machine, which was not 
designed for and could not manufacture a sheet-metal chain. An au- 
tomatic machine for the. complète construction of sheet-metal chain did 
not exist until the invention of Egge. His machine consisted of mech- 
anism for blanking out the flat links from a plate, for bringing thèse 
links (fiatwise or with their broad surfaces horizontal) to the point at 
which they are to be connected with each other, successively threading 
the separate flat links through the eyes of previously bent links, (the 
broad surtaces of which are vertical or at right angles to the sides « the 
flat links,) turning the flat links, bending them to interloop and unité 
with previously bent links, and subsequently shajsing the links. Thèse 
successive steps require appropriate mechanism for effecting each step 
which is fuUy described in the patent. The machine is an exceedingiy 
useful one, and has effected great economy in, as well as an enlargement 
of, the manufacture of sheet-metal chains. Such chains are now exten- 
sively used, instead of ropes, to hold the weights which are attached to 
Windows. An automatic machine must both bend, thread, and inter- 
loop or unité. It was necessary to thread each blank flatwise, and then 
turn it into such a vertical position that it could be bent and interlooped, 
and no previous machine had either done this, or had indicated liow it 
might be done. The peculiarity and the novelty of the invention con- 
«ists in the manner and in the mechanical means by which the links are 
threaded flatwise and then turned preparatory to bending, whereby ail 
the steps of the manufacture are enabled to be perfonned automatically 
and in combination. The turning of the flat blank so that it cornes into 
a vertical plane after it has passed through the eyes of the previously 
bent link is the most vital part of the invention. The blanking and 
bending and finishing, separately cbnsidered, had been done before, but, 
by reason of his threading and turning devices, the inventer was enabled 
to unité in one machine the groups of instrumentalities or the appropriate 
devices which were adapted to produce in succession each requisite re- 
suit. The object of the draughtsman of the patent was to make it as 
broad as possible, and to: attempt to cover an art or process, and also 
methods of threading, turning, and interlooping, irrespective of mech- 
anism, and next the mech-anism or combinations of mechanism. The 
first three of the seventeen claims, and the only ones:\¥hich are now said 
to be infringed, are as folio ws: 



SMITH & EGQB MANTJF'G (X). V. BRIDGBPOET CHAIIf CO. 395 

"(1) The hereinbefore described improvement in the art of manufacturing 
chain from sheet-metal by naachinery, which improvement consista in form- 
ing the partially shaped flat links from a plate, bringing thèse links (flatwise 
or with their broad surfaces horizontal ) to the point at wliich they are to be con- 
nected with each other, successively threading the separate flat links through 
the eyes of previously bent and partially formed links, (the broad surfaces of 
which are vertical or at riglitjingl&s tothe aides of the flat links,) turning the 
flat links, bending them to interloop and unité them with the previously bent 
links, and subsequently completely shaping the links and forming the finished 
chain, subatantially as setforth. 

"(2) As an improvement in the art of manufacturing chain from sheet- 
metal by machinery, the hereinbefore described method of automatically ad- 
justing a flat link in a previously bent link preparatory to bending, which 
consists in feeding forward the flat link endwise, threading it through the 
eyes of the bent link intersecting its forward line of travel at right angles, 
and turning it as it is fed along after its forward widened end bas passed 
through said eyes, substantially as set forth. 

"(3) As an improvement in the art of manufacturing chain from sheet- 
metal by machinery, the hereinbefore described method of Connecting and 
uniting the links, which consists in feeding forward the flat and partially 
shaped links flatwise, or with their broad surfaces horizontal in a pvith inter- 
sected at right angles by that traversed by the previously connected links, 
threading the flat links successively tlirough the eyes of the previously bent 
and united links, the broad surfaces of which are vertical and at riglit angles 
to the sides of the flat links, giving a partial turn to the flat links, and tlien 
bending them at their midales to respectively unité them with the previously 
bent and united links, substantially as set forth." 

In view of the primary character of the machine as a whole, the con- 
struction which was adopted in Morley Mach. Co. v. Lancaster, 129 U. 
S. 263, 9 Sup. Ct. Rep. 299, is the proper one for thèse claims. This 
construction excludes the idea that the claims are for a resuit, or for a 
process or for methods of accomplishing a resuit, irrespective of the ma- 
chinery by which the work is accomplished, but they are for sets of 
raechanism, and are infringed by another machine in which the same 
sets of mechanism are combined, provided each mechanism, iudividu- 
ally considered, is a proper équivalent for the corresponding mechanism 
ïn the Egge patent. But, inasmuch as Egge was the first person who 
produced an automatic machine for the entire manufacture of sheet-metal 
ehain, he is entitled to a libéral construction of those claims which are 
not for described détails. The following language from the décision in 
the Morley Case describes the manner in which the ârst three claims of 
the Egge patent are to be considered: 

"Those claims are not for a resuit or effect, irrespective of the means by 
which the efliect is accomplished. It is open to a subséquent inventer to ac- 
compl.sh the same resuit, if he can, by substantially différent means. The 
efCecl of the ruie before laid down is merely to require that. in deterraining 
whether the means employed in the Lancaster machine are substantially the 
same means as those employed in the Morley machine, the Morley patent is 
to reçoive a libéral construction, in view of the fact that he was a pioneer in 
the construction of an automatic button-sewing machine, and that his pat- 
ent, especially in view of the character and terms of the four claims in ques- 
tion, is not to be limited to the particular devices or instrumentalities de; 
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scribed by him, used in the three main éléments of bis machine, wbich, com- 
bined together, make it up." 

The defendant's machine is made under letters patent No. 868,275, 
dated Angust 16, 1887, to Richard A. Bruel. Bruel was foreman in the 
tool-room of the plaintifl', and had spécial charge of its chain machinery. 
He voluntarily left its employaient, and, in about three months there- 
after, apphed for hia patent. His machine bears a gênerai likeness to 
the Egge machine in its varions features, contains the same System of 
instrumentalities in the same groupsand order, and, broadly considered, 
performs the same functions in substantially the same way as the cor- 
responding mechanism in the Egge machine, and with the same resuit. 
The différences between the two machines, so far as the first three clainis 
are concerned, are two in number. The defendant's machine, as actu- 
ally in use, bas an ordinary press for cutting the blanks, which are then 
delivered by hand to the réceptacle which receives the column of blanks. 
It is, as used, not strictlyan automatic machine for de) ivering the blanks 
from the punch to the receiver. There is, I suppose, no difficulty in 
making the connections automatic, but the Egge patent is for an auto- 
matic machine in the various steps of the manufacture, and the opéra- 
tions were designed to be connected and continuous. Inasmuch as the 
defendant's machine, as used, has not an automatic delivery of the 
blanks, there is not an infringement of the first claim. The turning 
mechanism of the two machines differs in the following respect: In the 
Egge machine there are two auxiliary springs, against which the blanks 
strike, whereby they are partially turned, as the threading is being per- 
formed; then the turning is completed by the feeding forward of the 
chain, which pulls or draws the broad side of the link blank against the 
front of the bending cavity. In the defendant's machine the turning is 
entirely performed by the pull or the feeding forward of the chain. 
Bruel dispensed with the two springs, and relied entirely upon the Egge 
means for completing the turn. The phraseology of the second claim is 
"turning it as it is fed along after its forward widened end has passed 
through said eyes." If this claim is confined to the springs which paT- 
tially turn the blank as it is being threaded, then the défendant does 
not infringe. I think that the mechanism for turning which is included 
in this claim includes that which completely turns the blank, as it is 
being brought along, into the position for bending, and consequently the 
defendant's machine is an infringement of the second claim. The third 
claim includes mechanism for "giving a partial turn to the flat links" 
after they had been threaded. The Bruel machine omits part of thèse 
devices, and retains the residue. As this claim does not require that ail 
the spécifie devices for turning should be necessarily included in it, the 
défendant infringes this as well as the preceding claim. Let there be a 
decree against infringement of the second and third claims, and for an 
accounting. 
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DiEFENTHAL et al. V. Hambueg-Amerikanische Packetfaiirt Actien- 

Gesellschaft. 

{District Court, E. D. Loui»lana. April 20, 1891.) 

Admiraltt — Jdbisdictiox— Maritime Co:straots. 

A contract with the owners to supply their vessels for the period of a year with 
ail the provisions they might require vî'hile in the port where the supplies are to be 
furuished, is not a maritime contract, and a court of admiralty has no jurisdiction 
of a suit for damages for its breach hy the ship-owners. 

In Admiralty. 

J. R. Beckwith and Jos. N. Wdfson, for libelants. 

Farrar, Jonas & Kruttschnitt, Tor respondents. 

BiLLiNGS, J. This is a suit in admiralty, brought by process in per- 
sonam. The question submitted is presented by a plea to the jurisdic- 
tion. The suit is brought to recover damages for a breach of a contract. 
The question, therefore, is whether the contract which bas been violated 
is maritime.' The contract is fully deseribed in the libel. The respond- 
ents were owners of a number of steamers running between New Orléans 
and varions European ports. They made a contract, whereby it was 
agreed that the libelants would, for the period of one year, furnish and 
deliver to the respondents on board of their several vessels ail the méat, 
eggs, and vegetables required as supplies for the passengers and crews of 
said boats at fixed priées. The libel further propounds that the num- 
ber of respondents' boats departing within the year from New Orléans 
was 43; that the exécution of the contract was entered upon, and two 
boats had been furnished with supplies, which, at the agreed priées at 
that season of the year, caused a loss to the libelants; and that the re- 
spondents, refusing to carry out thereafter the said contract, hâve caused 
a loss to the libelants of the full suni of $10,000. The contract, there- 
fore, was a contract whereby the libelants agreed to sell and deliver, and 
the respondents, who were owners of vessels engaged in foreign com- 
merce, agreed to purchase and receive, at enumerated priées, the supplies 
\vhich such vessels might require at the port of New Orléans for the pe- 
riod pf one year. In Insurance Co. v. Dunham, 11 Wall. 1, at page 26, 
the court define a maritime contract as one having refer<3nce to maritime 
service or maritime transactions. At page 31, the court says: 

"Perhaps the best criterion ot the maritime cliaracter of a contract is the 
System of law from wliich it arises, and t'rom which it is governed." 

In The Paola R., 32 Fed. Rep. 174, the circuit court held, confîrming 
the judgment of the district court, tha,t the compressing of cotton, though 
donc for thei purpose of condensing the cotton as a préparation for the 
affreightment by reducing its bulk, was not a maritime contract. So, 
too, in this circuit it is held that the services of the stevedore are not 
maritime. In Pritchard v. The Horatia, Bee, 167, Judge Hopkinson held 
that the court of admiralty had no jurisdiction when the transaction was 
on land, and the contract was for repairs, the vessel not being on a voy- 
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âge, and the owners being represented by a consignée who had araple 
funds. In The Gily of London, 1 W. Rob. 91, Dr. Lusjhington says: 

"If a seaman lias been engaged, and the owners abandon the voyage before 
it has been entered upon, it ia urged that he must seek his remedy at com- 
mon law by an action on the case. To this position I am disposed to assent. 
The question would be a question of quantum meruit; and if this court was 
to take upon itself to adjudicate upon the question of quantum ot damage 
suatained, it would be usurping the functions of a jury, to whose considéra- 
tion the question is more parLiçuIarly referable." 

In Minturn v. Maynard, 17 How. 477, the court say: 
" ïhe court very properly disraissed the libel for want of juriadîction. There 
is notliing in the nature of a maritime conijact in the case, ïhe libel shows 
nothing but a demand for a balance of accounts between agent and principal, 
for which an action of asaumpsit, in a common-law court, is the proper rem- 
edy. ïhat the raoney advançed and paid for respondents was, in whole or in 
part, to pay bills due by a steam-boat for repairs or supplies, will not make 
the transaction maritime, or give the libelant a remedy va admiralty." 

In Vandewaier v. MiUs, 19 How., at page 92, the court say: 

"This is nothing morethan an agreement for a spécial and liràited partner- 
ship in the business of trainsporting freight and passengerâ between New York 
and San Francisco, and the mère fact that the transportation ia hy sea, and 
not by land, will not be sufflcient to giye the court of admiralty jurisdictioa 
of an action for a breach of contract. It is not one of those to which the 
peouliar principles or remédies given by the maritime law haVe any spécial 
application, and is the fit subject fôi''the jurisdiction of the common-law 
courts." ■ ! 

In Ferry (h. v. Beers, 20 How'. 401, the court say: 

"The admiralty.jurisdictipn in cases pf contract dépends primarily upon 
the nature of the contracta and is iiraited to contracta, claims, and services 
purely maritime, and touchiug rights and duties appertaining to commerce 
and navigation. 1 Conk. M. L. 19." ' 

■ J^n The Steamer St. Lawrence, 1 Black, 527,. the court say: 

"And the reports of the décisions of this court will show that the subject 
has often been before it, and caref ully considered, without, being able to fix 
\yith précision its deUnite boundaries; * * * and thiS Iwundary is to be 
asCertained bya reasoiiablé and jugt construction of the words used in the con- 
stitution, taken in conhéction with tlie whole instrument, and thè purposes 
for which admiralty and maritime jurisdiction was granted to the fédéral 
government." ■:',.■■ 

In Ths'Paold R., 32'¥ed. Rep. 174, Judge Pardee àpproved and fol- 
lowed Leldnd v. The Medora, 2 Woodb. & M. 109j where it was laid down 
that— " ■ ' '-'■ ■ ^ : ' ■' ' 

"Admiralty jurisdiction iii coùtra,ct8 réïates to thè subject-matter. This- 
means theaubject^matterofthe contract,— that ia, thè thing to be done being 
maritime, and not the objeot of a contract, as a ship." ■ 

The qualification adoptçd by the sùprenie court in Ferry Co. v. Beers, 
mpra, from Mr. Conk^irig, draws the line df admiralty jurisdiction, so- 
far as this contract iscôhcérned, and inclûdes only those "touching rights 
and duties appertaining tb coinmèrce and navigation." Seé, alsi5,Coa; v.. 
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Murray, 1 Abb. Adm. 342, where Judge Betts, quoting numerous au- 
thorities, says : 

" Undertakings which are merely peràonal in their eharacter, or which are 
preliminary or le.acUng to maritime contracts, do net aeem ever to liave been 
recognized as within the admiralty jurisdidtion." 

This passage is quoted with approbation by Justieç Clifkged in Cun- 
ningham v. Hall, 1 Cliff. 54. It is to be further noticed that Judge Betts, 
at page 342, says that the strong current of authorities is against the 
jurisdiction of the admiralty tri banals over suits for "the violation of 
agreements to supply a yessel with stores." ' la Plummer v. Webb, 4 Ma- 
son, 388, Judge Story says: 

"In cases of a mixed natare it is net a sufflcient foundation for admiralty 
jurisdiction tliat tiiere are involved sorae ingrédients of a maritime nature. 
Tlie substance of the whole contraet must be maritime." 

This is a contraet relating to the furnishing of supplies. But it is, 
after ail, not a contraet whére, until the supplies are actually furnished, 
the contractors relied upon any ship, but upon the other contracting party. 
"The proxitnate and not the remote cause is looked to as the source of 
jurisdiction in admiralty." Dunl. Adm. Pr. maig. p. 44. It was not a 
contraet for supplies for a ship, except that the wants of the 43 ships were 
to furnish the measure of the extent of what was to be furnished, — i. e., 
the contraet related to navigation only sa far as concerned amounts. For 
ail other purposes it was a gênerai contraet for the sale and delivery of 
provisions, and, according to the distinction which bas bçen made in the 
<;ases above referred to both in England and in this country, though 
having ulterior référence to navigation, is still one for the refusai to carry 
out which, by the défendants, the plaintiffs must bave their remedy in 
the common-law courts, and not in the court of admiralty. It need not 
be held that there could not be an admiralty suit in some cases where 
there is no maritime lien. But where the contraet is for supplies, to 
bring it within the admiralty jurisdiction it must corne within the rea- 
son that brings material-men within the dominion of admiralty courts, 
— 4. e., it must appear that the necessities or convenienees of ships in 
ports remote irom home ports require that a crédit should be givei} and 
a debt created which, though arising on land, are distinctively maritime, 
because necessary to maritime commerce as conducted by ships. It 
must begin and end in the necessities of a particular vessel for her own 
voyage. Where owners group together a large number of vessels, and 
make annual contracts for their supplies, the admiralty jurisdiction does 
not include them, because the reason for it does not. The objection to 
the jurisdiction, which it seems to me must prevail, is that this contraet, 
thQUgh relating remotely to navigation and maritime commerce, is sep- 
arated so far from them that it did not spring frora the necessities of 
navigation, and is not within the considérations which make it essen- 
tially and distinctively maritime, andj ;though in part executed, is not, 
witïh référence to damages for its further non-exeeution, within the juris- 
diction of the courts of admiralty. .The exception to the jurisdiction 
must be maintained. 
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Grimsley V. Hankins.' 
(District Court, S. D. Alabama. April 30, tSM.) 

1. ÀDMTRAIiTT — JURIBDIOTION — InJTJRT FROM StBAM-BoAT EXPLOSION. 

Injury to a seaman from explosion of steam-tug boiler, due to négligence of the 
owner of the vessel, is actionable in admiralty. 

2. Abatembnt— Injtjrt to Minor. 

Ueath of minor from such injury survives to his father, or to iiis mother, if the 
f ather be dead, uuder Code Ala. 1886, § 2588. 
8. Steam-Boat Explosion— Prima Faoib Evidence of Négligence. 

A steam-boat boiler explosion oausing injuries is jrrlma fnele évidence of négli- 
gence on ttie part of owners and ofllcers; but this may be rebutted by showing due 
diligence in supplying suitable machlnery, and offloers and seamen of ordinary com- 
petenoy. 
4. Same— Négligence of Fellow-Servants — Liabilitt— Common Employer. 

If one person is Injured by the négligence of another, engaged in the same em- 
ployment, the employer îs not liable if he bas not been négligent in their sélection, 
and has provided means and applianoes adéquate for their work. 
B. Steam-Boat Emplotes— Cook and Engineer — Pellow-Sbbvants. 

A cook and engineer on a river steam-boat, exercising no authority the one over 
the other, and both subject to the master, are fellovp-servants, and the cook cannot 
recover of the owner for damages caused by the engineer's négligence. 

In Admiralty. Libel in personara, 
Smith éc Oaynor, for libelant. 
Mcintosh de Rich, for défendant. 

ToULMiN, J. The libelant sues to recover damages alleged to hâve 
been sustained by the death of her minor son, William L. Grimsley, 
which was occasioned by the explosion of the boiler of a steam-tug owned 
by the défendant, and on which said minor was lawfully employed, as 
averred in the libel. The husband of libelant and father of said minor, 
who was, at the time, the engineer on said steamer, also lost his life by 
said explosion. Libelant avers lier right to maintain this action, and 
that she sues under and by virtue of a statute of the state of Alabama, 
which provides that, wben the death of a minor child is caused by the 
wrongful act or omission or négligence of any person or persons, his or 
their servants or agents, the mother, in case of the death of the father, 
. may maintain an action of damages therelbr. Code Ala. § 2588. 
• The libel avers that the explosion was caused by a defect in the works, 
machinery, or plant connected with and used in running and operating 
the steamer, and that sfid defect existed by the négligence of défendant, 
his servants and agents; and the libel fiirther avers that the explosion, 
by which said minor came to his death, was caused by the négligence 
of the engineer in charge of the machinery of said steamer. There are 
exceptions to the libel on the ground that it sets forth no admiralty or 
•maritime cause of action, and allèges no fact which can give this court 
jurisdiction. An answer is also tiled, which, in substance and efîect, 
takês issue on every material allégation of the libel. The exceptions are 
overruled. See The E. B. Ward, 17 Fed. Rep. 456; The Garland,.5 Fed. 
Rep. 924; HolTnes v. Railway Co., Id. 75. 

'Beported by Peter J. Hamilton, Esq., of the Mobile bar. 
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I fihd from thé évidence that the death of William L. Grimsley was 
caused by the explosion of the boîler of the steam-tug on which he was 
emplbyed as cook; that he was so employed with the knowledge and con- 
sent of his father, with whom he lived, and who was the engineer on the 
tug at the time of the said employraent, and at the time of the unfortu- 
nate accident, and had been such engineer for some time previous thereto; 
that the tug, at the time of the explosion, was going up the Mobile river, 
to engage in her regular occupation of towing; and that there were on 
board the master and pilot, engineer, cook, and fireman. "ïhe explo- 
sion of a boiler of a steam-boat causing injuries is prima fade évidence of 
négligence on the part of owners and officers;" and it devolves on the 
owner to rebut the presumption of négligence arising from the fact of ex- 
plosion. The ReHance, 2 Fed. Rep. 249; Posey v. Scoville, 10 Fed. Rep. 
140; Rose v. Transportation Ce, 11 Fed. Rep. 438. The presumption 
of négligence may be rebutted in this case by its being shown that the 
défendant used proper diligence in ftirnishing and maintaining in repair 
suitable machinery, reasonably safe, with which to operate the tug, and 
in the employment of officers and servants, who had ordinary fitness and 
competency for the performance of their duties. The défendant did not 
covenant to furnish machinery and appliances that were safe beyond a 
contingency, nor did he warrant the competency of fellow-servants. But 
he was required to use due care and reasonable diligence for the protec- 
tion of his employés. "The law devolves on employers the duty to use 
ordinary care and diligence to furnish safe and suitable instrumentalities 
and appliances for the use of the employés in their business, and to keep 
the ways, works, machinery, and plant free from defeets which are 
dangerous, so as not to expose the employés to unnecessary périls, — such 
care and diligence as men of ordinary prudence would exercise under 
like circumstances." Wilsonv. Railroad Co., 85 Ala. 269, 4 South. Rep. 
701; Railroad Co. v. Ross, 112 U. S. 377,5 Sup. Ct. Rep. 184; Garrahy 
V. Railroad Co., 25 Fed. Rep. 258, and notes. 

The proof shows that, within a year prior to the explosion, the boiler, 
machinery, and appliances were inspected, approved, and licensed for 
one year by the government inspectors. But there is évidence which 
tends to show that about two weeks before the explosion there was some 
dérangement of the appliances for supplying the boiler with water. It 
appears that the tug was furnished with a suitable pump, and with an 
injector to supply water to the boiler, and that the dérangement or dis- 
order was particularly confined to the injector; that the pump was at the 
time detached, but could be adjusted in a few minutes, and put to 
work.' It further appears that it was the duty of the engineer to make 
the attachment of the pump wh en necessary, and that it was not unusual 
for steamers to hâve their pumps detached, as this one was, when ,they 
were furnished with an injector. The proof, however, shows that, within 
three days prior to the explosion, the boiler, pumps, and ail other ma- 
chinery on the boat were examined, thoroughly cleaned, and put in or- 
der, by a compétent engineer, who Was the local agent of the owner in 
v.46F.no.5— 26 
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the managemei^t of the tug,and whp thenight beforethe, explosion made 
a trip with hér frpm this city across the bay and back with a barge in 
tow, (a distance of some 25 miles,) and that every thing vvorked well 
and satisfactorily. On the next day the tug,, with Eiigineer Grimsléy in 
charge of the engine, Içft this citjy, and, \yhen about; ^6,miles therefrom, 
while asçending the river, the explosion occnrred, causing the death of 
said engineer and eoolt, as already stated, but left survivïng the master 
and fireman. They could give no account of the cause of the explosion. 
The master testifies that, so far as he knows or could ju,dge, the machinery 
was àll right, and wai-ting satisfactorily up to the time of the explosion. 
He heard nothing tô thecontrary. The proof further shows that the en- 
gineer was compétent and a person of ordinary fitness for the position; 
that he had his license as engineer, and that the same had been renewed 
for seven successive years. My opii^ion, therefore, is that the défendant 
exercisçd due care in seîecting a proper and compétent engineer, and 
furnished him with suitable means and resources for the work in whieli 
he was engaged. On the évidence in the case, the explosion cannot be 
accounted for on any other theory than that of the négligence of the en- 
gineer in failing to keep a sufBcient supply of water in the boiler. If, 
then, the death of the cook was ocçasioned by the négligence of the en- 
gineer, is their common employer liable therefor? Where several per- 
sons are engaged in the same employment, and one of them is injured by 
the négligence of another, the employer is not liable, provided he is not 
neghgent in their sélection, or in providing adéquate materials and means 
for the work in which they are engaged; and, if it be admitted that the 
cook came to his death through the négligence of the engineer, yet, if 
this officer was his fellow-servant, the delendant is exempt from liability. 
Whit. Smith, Neg. pp. 141-144, notes. 

There was nothing in the employment and service of the engineer 
which made him any mpre the représentative of the défendant than the 
employment and service of the cook made him such représentative. The 
engineer was not employed to do any of the duties of the master, and the 
cook was not under his superintendence, or required to obey his direc- 
tions, so far as the évidence shows. They were both in the same com- 
mon employment. It bas been held that, where Ihç master is on board, 
the subordinate ofïicers and seamen are fellow-servants. The Egyptian 
Monarch, 36 Fed. Rep. 776; The Queen, 40 Fed. Eep. 694. That the 
cook and the engineer were engaged in the same common employment, 
and were fellow-servants, see The. City of Alexandria, 17 Fed. Eep. 390, 
where it is held that a cook and steward are co-employes. See, also, 
Quinn y.' Lighterage Co., 23 Fed. Rep. 363. "The porter: and the car- 
penter, are fellow-servants with the stewardess of a steamer, and the 
owner is; not liable to her for any damages occasioped by the négligence 
of either the porter or the carpenter." ' Sieam-Ship Co. v. Mer chant, 13$ 
XJ. S. 375, 10 Sup. et. Rep. 397. , "The firemen, brakemen, porters, 
and the engineer are fellow-servants." RaUroad Co. y. Ross, subira; Whit, 
Smith, Neg. pp. 141, 161, 152, ^pd, potes. 
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Applying the well-established rules of law, of which I hâve spoken, to 
the proof, my conclusion is that the libelant is net entitled to recover, 
and that the libel should be dismissed; and it is so ordered. 



The Dixie.* 

IsHAM et (d. V. A Cargo of Fine Piles, 

Vanderbilt V. The Dixie. 
{District Court, S. D. New York. June 2, 1891.) 

1. Chartek-Partt — Bill of Lading, "More or Less" — Coxstruc; ;c)K— Drafts. 

Thé barge D. was chartered to load a cargo of piles to a specified dvaught. Tho 
shipper only kept tally of the loadiag, and presented to the owner a bill of lading 
for 400 piles, "more or less, " which he signed, addtna, "as per charter-party. " The 
sïlipper mailed the bill of ladïng to the consignée, and on the same day drew a sight 
dràft ;for $350, writing him that he had shipped 400 piles, and the draft was paid. 
The vessel loaded to the agreed draught, but witli only 310 piles. Held, that the 
words "more or less" in the bill of lading, and the référence to the charter-party, 
absolved theship from liability for the 90 piles short. 

2. Delivery of Freight — Seouritt — Demurrage. 

For cargo deliverable Ih the water aloug-side, security for the payaient of freight 
may be demanded, or vro rata payment as the delivery progresses; and, on an 
agreement for "quick dispatch" in unloadiug, held, demurrage allowable for delay 
in giving security. 

Ih 'Àdmiralty. 

Libel foT $1,000 freight, as per charter. Cross-libel for breach of 
charter and bill of lading. On February 13, 1891, Mr. Isham, on be- 
half of the owners of the barge Dixie, chartered her to W. L. Doughtrey 
to carry a full cargo of pirie piles from Suffolk, Va., to Jersey City, N. J. 
The charter provided that-"— 

"The cargo should be loaded and discharged free to shipper for the lump 
sum of $1,000, vessel to load 10 feet of water aft, and 8J feet forward, if the 
piles would load her down to this depth. The cargo to be received and de- 
îivered along-side, within reach of the vessel's tackle. Eight working hours 
to load in. Demurrage #25 per day. Quick dispatch in discharging. " 

Mr. Doughtrey had been supplying piles to Messrs. Vanderbilt & 
Hopkins of this city, and had contracted to sellthem, amongothers, 400 
piles of a larger size, and 200 of a smaller size, with the right to draw 
drafts, to be annexed to the shipping railroad receipts, to the amount of 
$3.50 per pile so shipped. The Dixie was chartered for the purpose of 
transporting as many of thèse piles as she could carry. In the negotia- 
tions previous to charter the owners had refused to load any definite 
number. The loading of the cargo being nearly completed, on the 28th 
of February Mr. Isham, at Doughtrey's request, sigued a bill of, lading 
dated on that day for "300 pine piles, ïnore or less, under deck, anidlOO 

•Keported by Edward G. Benedict, Bsq., of the New York bar. 
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piles, more orless, on deck,— total, 400 piles, more or less," — deli.verable 
at Jersey City to Vanderbilt & Hopkins, they "paying freight for the 
said piles at the rate of $1,OÛO for piles delivered, as per charter-partj-. " 
On the same day Doughtrey drew upon Vanderbilt & Hoiokins at sight 
for $350 "for ad [vance] on 100 piles." He had previously drawn upon 
them two drafts, one for $507.50, and another for $511, on the 16th and 
24th of February, respectively, with railroad receipts to him at Suffolk 
attached. The bill of lading of February 28th was not attached to the 
draft of that date, but was forwarded to Vanderbilt & Hopkins; and the 
draft was paid, as they claim, upon the faith that 400 piles had been 
shipped upon the barge. On delivery the cargo was found to consist of 
but 810 piles, and the consignées in their answer and in their cross-libel 
claim to recoup against the lump sum of $1,000, freight, their damages 
for the non-delivery of the missing 90 piles. They subsequently ob- 
tained from Doughtrey the 90 piles, but they claim as damages the ex- 
penses of transporting them from Suffolk, as well as the necessary ex- 
penses of a man sent to obtain them, and also certain consequential dam- 
ages arising from the delay in supplying thèse piles to a Mr. Gillies, to 
whom they had sold them, and who, in order to fulfill hisown contract, 
was obliged, as he says, to purchase the missing 90 piles at a higher 
priée, in conséquence of which he had claimed damages against Vander- 
bilt & Hopkins. Four days' demurrage was claimed for the barge for 
détention at New York before beginning to unload. 

Wing, Shouây & Pulnam, for the Dixie. 

Holmes & Âdams, for cargo of pine piles. 

Brown, J. 1 . The évidence shows that the barge took on a full cargo 
at Suffolk, both below deck and on deck, — more, in fact, than was alto- 
gether prudent at that season of the year, — and she delivered ail that she 
received. Her charter obligation was therefore completely performed, 
and the lump sum of $1,000 freight was fuUy earned. 

2. Upon the bill of lading I cannot find either that the vessel became 
responsible to Vanderbilt & Hopkins for 400 piles, or for any more than 
she had on board, nor that any légal damages are showu to bave resulted, 
even if she had been liable for that full number. Not only does the bill 
of lading use the words "more or less" in connection with the numbers 
specified undei- deck and on deck, but the whole bill of lading was fur- 
ther conditioned by the words, "as per charter-party," inserted in writ- 
ing as an express qualification of the whole. Neither the owner nor the 
master of Ihe barge kept any tally of the number of piles loaded. They 
had no interest' in the number. The charter was for a lump sum, and 
thèy had agreed only to take a full cargo. The tally was kept bj' Mr. 
Doughtrey. The bill of lading was signed for his convenience in the 
manner he chose to make it out, but with such qualifications as limited 
its provisions to the performance of the charter-party. I am satisfied, 
Upon the évidence, that this was in accordance with the practice in that 
business at that place. Even if there were no such custom, or if the 
consignées had no knowledge of it, the qualification of "more or less" in 
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the bill of lading was alone sufficient to apprise them tliat tbey conld 
not count upon the précise number of 400 piles; while the express réf- 
érence to the charter-party was sufficient to put them ontheirguard, and 
would hâve shown that no definite number was contracted to be shipped, 
but only a full load, whatever the number might be. They, therefore, 
as much as Mr. Doughtrey, took the risk of the resuit of the loading. 
Thèse provisions together were équivalent to the language often found in 
other bills of lading, " weight or number unknown," or "not accountable 
for weight or number," under which the vessel is only answerable for the 
delivery of what she has received on board. The Querini Stamphalm, 19 
Fed. Rep. 123, and cases there cited;' McKay v. Ennis, 37 Fed. Rep. 
229-232; The Pietro G., 39 Fed. Rep. 366, 40 Fed. Rep. 497. 

As respects any damage suffered by the consignée, the évidence shows 
that the draft of February 28 th was on its facedrawn as an "ad [vance] 
on 100 piles" only. ïhe previous drafts were accompanied by railroad 
receipts, a part of which did not specify tlie number of piles. Mr. 
Doughtrey's letter of February 28th, apprising Vanderbilt & Hopkins 
of the last draft, and stating that he "drew for 100 piles;" that he an- 
nexed "the Dixie's bill of lading for 400 piles," which was plainly an in- 
correct statement; and that "other piles would be coming in ail next 
week," and urging them not to fail to accepl the draft, — would seem to 
hâve been the more probable ground of acceptance of the last dral't than 
any reliance on the bill of lading, which did not purport to give the full 
number of 400 piles. The piles being subsequently received, there was 
no loss of them. The cost of bringing them to New York would con- 
stitute no daim of damage against the barge, because she never was un- 
der any obligation to bring more than she did bring, and, in any event, 
Vanderbilt & Hopkins would be obliged to pay the freight on clelivery, 
besides the $3.50 per pile. No damage arises from the delay in arrivai, 
because the contract between Vanderbilt & Hopkins and Doughtrey did 
not bind the latter to delivery of the piles contracted for within any 
definite period; much less had the Dixie any such contract as to make 
her liable for any such spécial damage. The claim of Mr. Gillies is al- 
together remote. 

3. Under the peculiar circumstances of a delivery of a cargo of piles 
into the water along-side, the vessel was entitled to security for freight 
before delivery, or else to payments on account while the discharge was 
proceeding. The delay foi- which demurrage is claimed arose mostly 
through the negotiations on this subject. Thèse negotiatious by the let- 
ter of the counsel first employed presented to the consignée an option, 
which was only terminated on the day before the discharge begàn. I 
allow, therefore, one day's demurrage, and no more, as there was no de- 
lay in the discharge afterwards. Decree for the libelants Isham for $1,- 
025, with interest and costs, and for the dismissal of the cross-lif)el, with 
costs. 
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The Scow No. 19.^ 
Easton & Amboy Co. V. The Scow No. 19. 

(DistHct Court, S. D. New York. May 18, 1891.) 

SAI.VAOE— Debiuct Scow — East Rivek — Damaqe to Third Boat. 

About 2 o'clock in the moruing of March 35, 1891, those on libelant's tug-boat 
Mercedes peroeived a oapsized mud-scow adrift in the East river. With s''eat diffl- 
culty, owing to the unwieldy nature of the scow, the tug pushed and guided the 
scow to the end of pier 10, breaking a hawser in the attempt. The tug then went 
for aid, and while she was gone the scow broke adrift from the pier, and damaged 
a schooner. Jt was afterwards picked up by ttree tugs belonging to the same 
owner as the Mercedes, and taken to Jersey City. The value of the soow was $3,200 
to $4,000. Held, that the owner of the tugs should recover $600 as salvage, from 
which should be deducted the amount paid by claimaat for the damage to the 
schooner. 

In Admiralty. Suit to recover salvage. 

R. D. Benedict, for claimant. 

Goodrich, Deady <fc Goodrich, for libelant. 

Brown, J. About 2 o'clock on the morning of March 25, 1891, as 
the libelant's boat Mercedes was proceeding down the Èast river, the oap- 
sized mud-scow No. 19 was observed in the East river, drifting towards 
the drilling naachine at Diamond Reef. The pilot of the tug undertook 
to rescue the.çcow, but found much difl5culty in getting a.suitable hold 
upon it, as the scow was large, heavy, and unwieldy. After pushing it 
away from Diamond Eeef, he at length got a hawser attached to it, but 
in attempting to tow the scow to Jersey City the hawser broke, and, the 
flood-tide setting in, and finding himself unable to secure anotherline to 
the sçow,;he succeeded in pushing and guidiug it to the outer end of 
pier 10, East river, where it was temporarily made fast to spiles at about 
6 a. m., with the intent to take it afterwards to some other more proper 
place of mooring. The tug then left to change her crew at 6 a. m., and 
to give notice to the tug-owners of the need of other tugs. The tug Ata- 
lanta accordingly was sent a. few hours afterwards to move the scow, but, 
her pilot finding it too cumbersome, at about 9 a. m. went for additional 
help, and the tugs Sayre and Kalbfleish, belonging to the same owners, 
were procured. Before they arrived at pier lÔ, however, the scow, be- 
tween 11 and 12 o'clock, À. m., had parted her upper line, either 
through the action of the ebb-tide or from the effects of the swells of pass- 
ing steamers, which are not shown, however, to hâve been more than 
usUal there; 80 that in swinging around with the ebb-tide to the south- 
ward she; damaged theslopp Vail, moored nearher, in the sum of $267.93^ 
which the owners of the scow shortly after paid. The scQw floated down 
near Governor's islaud, where she was picked up by the three tugs above 
named; but, as they found it difficult to cross the North river tide, they 
took her to pier 3, North river, which was reached at about 7 p. m. of 

> Reported by Edward G. Benedict, Esq., of the New York bar. 
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tbe, saine day. The next morning the scow was towed to the Morris 
canal basin at Jersey City, a,nà afterVards to Gowanus, and Ihe above 
lijbel théreupoin filed for salvage compensation. , 

The m est important éléments in the case are: (1) That the scowwas 
apparently derelict, floating down the Tiarbor in the night^Unie, and lia- 
ble to do serions damage, not only to herself, but specially to any other 
vessels that she niighténcounter; (2) the great difficulty in handling her. 
If the service was without any serions danger to the tugs, it was at least 
laborious, and four tugs, to the value of $60,000, were engaged in the 
service. The mooring of the vessel at pier 10 was evidently not consid- 
ered by the salvors as the close of their services. The scow was pushed 
in there because it seeraed to be the best place in the immédiate vicinity 
for temporary niooring. I ,think the évidence shows that the end of 
pier 10, a narrow wharf, with spiles for making fast but 22 feet apart, 
was not a suitable place to monr such a scow, 118 feet long, for any con- 
sidérable time. Evidently that was not designed. It was a question of 
judgnient, however, for the pilot of the tug, after he had broken bis 
hawser, and could dnly handle or guide the scow by pushing her, where 
it was best for him to go. Considering thèse difficulties, that it was 
night-time, and that additional dangers might be encountered by at- 
tempting to cross to Brooklyn or to go up to the Wallabout, I cannot 
hold him answerable for négligence in pushing in while he could at pier 
10, and tying up there till proper help could be obtained. Instead, 
however, of procuring speedily the assistance of other tugs, which were 
near at hand, he elected to wait for the coming of other tugs of the same 
Une, thereby delaying the removal of the scow over six hours. In choos- 
ing this course, probably for the purpose of retaining to that one line 
the whole compensation, I think the salvors took on themselves the risk 
of their delay in leaving the scow unnecessarijy during the ebb-tide at a 
pier that was evidently of doubtful fitness, and with fastenings that proved 
insufficient. The salvors were liable, therefore, for the damages to the 
Vail; and the payment made by the owners of the scow in satisfaction 
of the Vail's just demand should be credited to the owners in an équita- 
ble action like that for salvage. 

The value of the scow was from $3,200 to $4,000; that of the Mer- 
cedes $18,000. One or two other tugs would bave been necessary to re- 
move the scow speedily and safely in the daytime from pier 10 to a 
proper place of deposit, if she had not broken îoose; and such as would 
naturally bave been employed would hâve been probably worth from 
$26,000 to $36,000 more. The value of the tugs actually employed was 
about $60,000. 

I do not think the merits of the salvors are diminished by the fact 
thatthey did not happen to be experts in dealingwith so unûsuaï a sub- 
ject of salvage as a eapsized scow, and did not, therefore, resbrt to the 
expert device of cutting holes through the bottom near the keelson, for 
the pUrpoSe of secùring ai flrm and easy attachmentof the haWser.. Con- 
eidering àll the circunistànces, and without chârging ihe scoW for the ex- 
tra services required through her breaking Ioose from pier 10, I think 
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that $600 would be a fair salrage compensation, to whîch should be 
added $21.87 for the loss of the hawset during the first part of the serv- 
ice. This makes $621.87, from which, deducting the sum of $267.93 
for damages paid by theclaimants, there remains $353.94, for which a 
decree may be entered, with costs; $100 of the award to be paid to the 
captain ^nd crew of the Mercedes, the rest to the owners of the tugs. 
See The Anna, 6 Ben. 166; A Baft of Spars, Abb. Adm. 485j The Lee, 
24 Fed. Rep. 47; Bafi of Files, 42 Fed. Kep. 917. 



The Orange.' 

The Maria Hopfman. 

Meus d al. ». The Orange and The Maria Hoffman. 

(Bistriot Court, S. D. New TorU. June 2, 1891.) 

1. Collision— Fog—Febrt-Boat— Obstruction nbak Blip. 

Ferfy-boats being obliged from public necessityto make trips even în dense fog, 
other beats that unnecessarily obstruct the usual modes of approaoh to their ferry- 
slips, under such circumstances, should be held solely iu fault for collision, where 
the ferry-boat is managed with skill and judgment. 

3. Same— Case Staibd— Imprudent Navjgation— Danger Signals. 

The ferry-boat O., running from Barclay street to Hohoken, in a dense fog, first 
made on the Jersey shore the masts of some lighters about 500 feet below her slip, and 
thence proceeded in the usual manner, net far from the ends of the wharves, to- 
wards her slip. Thetug M. H. had started from a wharf on the Jersey shore about 
a mile above, with the barge C. on her starboard side, in the fog, and, af ter twice haul- 
ing up at iutermediate wharves on account of the density of the fog, put into pier 3, 
about 800 feet below the ferry-slip, a few minutes before the O. came along, The 
M. H. might hâve gone inside of the slip above, but made fast at the end of pier 3, 
with her bow loose, and aijgling outward two or three points, and in that position 
the O. ren upon the barge, which was visible only 100 or 200 feet before she was 
Btruck. No signals were givenby the M. H., except danger signais, too late after 
the fen-y-boat was seen. Held, that the tug, and not the ferry-boat, was in fault 
for unnecessary'ahd imprudent navigation in dense fog, for not going into the slip, 
for taking a dangerous position at the end of the pier, and for not giving warning 
signals. 

In Admiralty. Damages ibr collision, 

Sydney ■Chubb, for libelants. 

Léon Abbett, for the Orange. 

Wilcox, Adams & Madelin, for the Maria Hofiman. 

Brown, J, At about 10 minutes pastS o'clock in the aftemoon of Jan- 
uary 2, 1891, as the ferry-boat Orange was making one of her usual trips 
from Barclay street, N. Y,, to her ferry-slip at Hoboken, in a dense fog, 
, on the ebb-tide, when about 800 feet below the ferry-slip she came in col- 
lision with the libelants' barge Clearfield, which waslying near the end of 
pier 3, causing da^nage, for which the above libel was filed. The claim- 

>Reported by Edward O. Benedict, Èsn., of the New York bar. 
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ants of the ferry-boat thereupon, upon pétition under rule 59, brought in 
the tug Maria Hoffman also as défendant, charging the latter with fault 
in bringing the Clearfield into that position in the fog, and in failing to 
give proper signais of her présence. The évidence shows that the fog 
had been pretty dense ail the afternoon; that an hour or two previous 
the tug had taken the Clearfield in tow on her starboard side Irom the 
Thingvalla's dock, a little distance above the ferry, bound for pier 6, 
down the river; that, after proceeding a short distance near the Jersey 
shore, the fog shut down so thick that she put in along-side the Ham- 
burg dock, where she lay with the barge for a considérable time; that 
afterwards, when the fog lightened a little, she again attempted to make 
her waj' further down the Jersey shore, but almost as soon as she had 
got under way the fog again shut down thick, so that objects could not 
be seen more than a boat's length ahead; and that she thereupon made 
pier 3, a little below the ferry, as the first object she could reach, and 
that the upper end of the barge was made fast to the end of that pier, a 
few feet below its upper side, by a single line, while the lower end of 
the barge was left free, angling outward into the river froni one to four 
points, according to the différent estimâtes of the witnesses. About five 
minutes afterwards the collision happened. The port side of the ferry- 
boat, about 10 feet from her stem, struck the ou ter corner of the lower 
end of the barge, and foreed the opposite corner against the pier by a 
considérable blow, sufïicient to break the iron facing upon the ferry- 
boat, make some indentation in the pier, and cause considérable break- 
ing and twisting of the barge. The ferry-boat was charged with fault in 
coming up so near to pier 3, and for excessive speed; the tug, for under- 
taking navigation in such a fog, for assuming a dangerous situation in 
the way of the ferry-boat, unnecessarily, and for the want of proper dan- 
ger signais. 

The évidence for the ferry-boat shows that after leaving her New York 
slip the first things seen by her pilot on the Jersey shore were the masts 
of some lighters in the canal, immediately below pier 4, and about 175 
feet below the barge. The fog being lighter above than it was near the 
water below, no pier-heads and nothing at the wharves could be seen. 
The pilot thereupon ported bis wheel, and proceeded very gently and 
slowly, either under a slow bell, or with occasional stops, until the barge 
was seen by the lookout stationed in the very front of the ferry-boat, 
from 100 to 150 feet ahead, and without any previous warning of her 
présence there. The lookout immediately hailed to back, which the pi- 
lot did, but collision was then unavoidable. 

The pilot of the tug testifies that after he came to pier 3 it lightened 
up a little, and that he saw the ferry-boat when she was abrea.st of pier 
5 or 6, and thereupon gave a danger signal; that he was also giving 
whistles at short intervais while he lay there. The other witnesses for 
the tug do not give any confirmation of thèse signais, except as to the 
danger signais, which ail heard. The danger signais were heard also 
upon the ferry-boat, but not until after the barge had been seen, and the 
order to, back given, and, as they say, when within 50 feet of the barge. 
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Thè witnesses for ihe tug also confirrûthe ferr3'-boat's witnesseâas to the- 
very short tiiiié between the danger sigtials and the collision. As thèse 
danger signais were uhdoubtedly given as soon as the pildt of the tag 
saw the fèrry-boat, I can only cohcludè that he is inistaken as to the dis- 
tance at which he first saw the ferry-boat, aiid that she was not seen, 
nor the danger signais given, until she was close upon him,-^too close 
to make those signais of any use. / ' 

As between the ferry-boat and the tttg, ï think the whole blâme of Ihis 
collision musi rest with ihe tug. The ordinary rules are not applicable 
in navigating a ferry-boat during fog so dense as prevailed at this time. 
Necessary steerage-way requireda speed that could not be whoUy overcoma 
from the momerit objects becanie visible that were not signaled. To ap- 
ply that' rule would requireferry-boatsto suspend navigation. The pub- 
lic neçessities do not admit such suspension, but require that ferry-boats 
shall make occasional trips. Rule 24 applies in suçh cases. The tug 
was under no sUch public obligations, and the évidence leaves no doubt 
that the fog was too thick for safe navigation in the vicinity of the ferry- 
slips, where the ferry-boats were obliged to enter and départ, and the tug 
was in fault for attempting it. I do not see any sufhcient évidence to 
show that the ferry-boat was not carefully and skillfully handled. In 
crossing upbn a trip of more than a mile, sHe iirst sighted the masts of 
the lighters within 500 feet of her slip. This, of itself,is évidence of 
skill and godd judgment. Froni that point it was no fault that she 
should proceed near the shore. Shé could not do otherwise. Such is 
the ordinary and necessary way of niakiug her sUj) under such circum- 
stances. Itis a matter of conmion knowledge and çommon prudence,, 
and the public safety required, that other boats siiould keep out of the 
wa}', so Jar as 'practicable, within such liniits. Fier 3, where the tug 
put in, was not a public pier, and the [jilot of the ferry-boat had no rea- 
son to suppose that since his last trip otber boats would be unnecessarily 
navigating there, and puttiug in at the outer end of that pier, so as to in- 
cuniber the usual course to his slip iu 'the fog. The slip above pier 3 
was clear, and the tug should hâve gone in there out of the way. The 
free lower end of the barge also swung off from One to four points, the 
précise amountbéinguncertain, which nrade the situation still more dan- 
gerous. As the tug was outside of the barge, and was not struck, the 
probability is that the barge was angling off from the pier at least two 
or three points, which would make her outer corner some 50 feet further 
out than she woiild bave been had she lain directly along'the end of the 
wharf. This différence alone was sulHcient to bave avoided the, collision. 

I do riotlind satisfactory évidence of any excessive speed in the ferry- 
boat. It was not possible for her- to navîgate or tdniakë her slip ex- 
cept at a certain moderate speed. The rule as to excessive speed cited 
from The Nacoochce, 137 U. S. 339, 11 Sup. Ct. Rep. 122, and The 
Raleigh and The Niagara , 44 Fed. Éep. 781, naniely, "that she was 
proceeding at a speed under which she eould not, by any degree of 
promptitude or' ëkill, avoid a collision by reV^ersing her engines within 
the distance at which she could discover approaching or stationary ves- 
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eels," is not, I think, applicable to the présent case, for the reason above 
stated, and cannot be invoked by the tug or the barge. The ferry-boat 
■was no doubt bound, under such circumstances, to proceed with ail rea- 
sonable prudence and caution. In my judgment, she did so. If the 
barge and tow could be considered as having rightfu-lly corne to lie at 
ithe end. of pier 3, and rightfully to hâve assumed the position they 
did assume, then, as respects the ferry-boat and her public duty, I should 
:regard the collision as arising from unavoidable accident. In The St. 
John, 29 Fed. Rep. 221, the circumstances were différent. 

For the reasons above stated, I do not regard the tug and tow as right- 
fully there, ratber than inside the slip above, nor as excusable in angling 
out as they did. Unnecessary navigation in such a. fog was, in itself, im- 
prudent and unjustifiablci and the peculiar position at pier 3 especially 
80. In guch a position, fog-signals ought to faave been gi ven as a reasonable. 
caution to the ferry-boat, which the tug isnew was approaching. The 
City qf Alemndrifi,, 31 Fed. Rep. 427; The J. Benmnd,4i Fed. Rep. 693; 
The Sarafoga, 37 Fed. Rep. 119. I am satistied npne, except the dan- 
ger signais, were given. 

Deçree for the libelants against the tug, with costs. As respects the 
Orange, the libel is dismissed, with costs. 



The Orange.^ 

RoNAN V. The Orange, 

(District Court, E. D. New York May 15, 1891.) 

1. Collision-^Sieam-Vbssels Crossing — Unanswebed Whistle— Duty to Stop. 

A tug, with a tow on her port side, was crossing the course of a ferry-boat at 
nlght, the terry-boat having the tug on her starboard hand. The tug blew one 
whistle to the ferry-boat, received no reply, but kept up her speed ; blew again to 
the ferry-boat, and, again receiving no reply, rang to hook up the engine, in an en- 
deavor to pass ahead of the ferry-boat. Collision followed beivveeu the latter and 
the tow. Méld, that the factthat no reply to her signal came from the ferry-boat 
was notice to her that her signal had not been heard, and it was her duty to stop at 
once. 

2. SaME — DlSAPPEABANCE OP ReD LiGHT — RiGHTS op Cbossinq Vessel. 

The vessels being on crossing courses, and the ferry-boat having the tug on her 
starboard hand, the tug claimed that it was her right to keep on, and the duty of 
the ferry-boat to stop. As the vessels approached, the red light of the tug, for 
some unexplained reason, disappeared from the view of those on the ferry-boat. 
Me'd that, if the red light of the tow was not displayed, the ferry-boat was under 
no obliga-tion te stop, but was justifîed in proceeding as she did. 

In Admirait}'. Suit to recover damages caused by collision. 
Carpenter & Mosher, for libelant. 
Abbett de FuMer, for claimant. 

'Reported by Edward G. Benedict, Esq., of the New York bar. 



412 FEDERAL EEPORTER ,' Vol. 46. 

Bénedict, J: This action is to tëcover for injury done' to the barge 
Victoria while being towed along-side the tug Welcome; by her being 
run into by the Hobolîen ferry-boat Orange on the nigllt of Jùne 29, 
1888, which night was clear and dark, without a moon. ■ The tug Wel- 
come had taken the barge Victoria from the Osceola's tp\V, about off 
Fourteenth street, in the middle of the North river, to take her to pier 
6 of the Hoboken coal docks, a pier on the Jersey side of the Hudson 
river, just below the ferry-slips of the Hoboken ferryl The barge was 
put along-side the tug, on the port side. She had a paddle-box some 8 
feet wide and a pilot-hOuse that shut off the red light of the tug from 
the view of any vessel approaching off the port bow on an angling course. 
A witness for the libelant testifies that for this reason, when the tug 
started with the barge, a red light was placed on the port side of the 
pilot-house of the barge, the tug also having a red light on her port side. 
The tow, therefore, when so arranged, presented this peculiarity, — that 
so long as both the red light of the tug and the red light of the barge 
kept burning the tow would display in certain positions to vessels ap- 
proaching on her port on certain courses two red lights, and on other 
courses onlj' one light; while, if the light on the barge should go out, 
the tow would, in certain positions, display to vessels approaching on 
the port one red light, and in other positions no red light at ail, owing 
to the obstruction of the light from the tug's port light by the barge she 
had on her port side. Of course, without a red light on the barge, the 
tow, by porting, might at any time cause her red light to disappear from 
the sight of a vessel approaching off the port bow. So arranged, the 
tug and barge proceeded at a speed of about nine miles an hour towards 
pier 6 of the Hoboken coal docks. This course carried her directly 
across the mouth of the ferry-slips of the Hoboken ferry-boats, and near 
to the piers when off those slips. As the tug approached the ferry-slips, 
the pilot of the tug saw a ferry-boat off to port, displaying ail her lights, 
including cabin lights, and knew, as he says, that it was a Hoboken 
l'erry-boat, bound for the Hoboken ferry-slips. It proved to be the ferry- 
boat Orange. When the tug neared the ferry-slips, across the mouth of 
which bis course would carry him, the m aster of the tug, according to 
his testimony, gave a signal of one whistle to the ferry-boat, received no 
reply, képt up his speed, and ported a little. Then he blew again to 
the lerry-boat a single whistle, and received no reply, then rang to the 
engioeer to hook up, and give the engilie its full power in the effort to 
pass the ferry -slip ahead of the ferry-boat in safety. The effort failed, 
and the barge' was struck by the ferry-boat on her port side, just abaft 
amid-ships, and received the injury for which this suit is brought. The 
boats were then sO near the piers that the force of the collision drove the 
barge into one of the slips. 

From thésé facts it clearly appears that the tug was guilty of fault 
conducing to the collision in keeping up her speed after she observed 
that her lirst signal to the ferry-boat was not replied to. The fact that 
no reply to her signal came from the ferry-boat was notice to her that 
her sigr.al had not been heard, and it was her duty to stop at once. 
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ïîad she stopped, tHere wonld hâve been no collision. Tnstead of stop- 
ping, she kept up lier speed, and by so doing she brought herself di- 
rectly in front of the ferry-boat, then heading for her slip, and made 
collision inévitable. But it is said thé ferfy-boat was on a course cross- 
ing the course of the tug, and having the tug on her starboard hand; 
and it was therefore the right of the tug to keep on, and the duty of 
the ferry-boat to stop, and allow the tug to pass ahead of her. Un- 
doubtedly such was her duty, if, by the method prescribed by the laW, 
namely, by displaying a red light, the tug had made her course known 
to the ferry-boat. But if the red light of the tow was not displayed the 
ferry-boat was under no obligation to stop, but was justified in proceed- 
ing as she did. As to the fact that from some cause or other the red 
light of the tow disappeared from sight after being once seen by the ferry- 
boat, and was not thereafter displayed until too late to avoid collision, 
I entertain no doubt. Three witnesses from the ferry-boat, including a 
pilot, who was in her pilot-house, in no way responsible for the naviga- 
tion of the ferry-boat, testify that a red light was seen which in a mo- 
ment disappeared, and that after that no red light was visible until just 
before the collision, and when the ferry-boat had headed in for her slip 
and her engine slowed; that upon the red light appearing again, the en- 
gine of the ferry-boat was at once stopped and reversed, but the vessels 
were in collision before it was possible for the ferry-boat to stop. The 
appearance of thèse witnesses for the ferry-boat upon the stand, and their 
testimony as it was given, satisfied me of the truth of their stateinent in 
regard to the disappearance of the red light. How the red light came 
to disappear as it did does not appear. Its disappearance would be ac- 
counted for, if at the time only the tug's port light was burning, by a 
change of course on the part of the tug, as that would cause the tug's 
port side to be intercepted by the pilot-house of the barge. The cap- 
tain of the barge testitics that when he started in tow of the tug he 
lighted a red light, and put it up on the port side of the pilot-house of 
the barge, because of the liability of the tug's red light to be obstructed; 
that he saw this light burning shortly after the tug left the Osceola; that 
he did not see it again before the collision, but the next morning, when 
he went to the barge where she had been beached near Pourteenth street, 
the red light was in place, and still burning. This may ail be true, 
and yet the light might hâve been out at the time of collision, for the 
light may hâve gone out before, the collision, and been lighted again be- 
fore 9 A. M. of the next day. The case contains no évidence of a re- 
lighting of the lamp, nor is any évidence produced from the barge as to 
what was doue on board the barge i'rom the time of collision until 9 a. 
M. the next morning; but tliere are some circumstances proved that point 
to the possibility that the barge's red light was not burning at the time 
of collision. For instance, no one seems to bave at any time seen two 
red lights on the tow subséquent to leaving the Osceola, although, if 
the red light which the captain of the barge saj'S he put up on the barge 
was burning as the tow approached the ferry-boat, two red lights must 
bave been visible from the ferry-boat at some points. Again, the pains 
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taken by the witnçss Lansing from the tug to hâve it understood tbat 
he does not swear to a light on the barge is perhaps suggestive. Still 
further, noue of the witnesses from the ferry-boat who saw the tug and 
barge as the ferry-boat approache4:speak of a red light displayed on the 
barge. The red light pf thfe tug was burning, and while it is easy to 
believe that the, absence of the unusual, featuré of a second red light on 
the barge along-side would not be remarked, it seems to me that the 
présence of a red light there, if burning, would bave been remarked, 
and the omission of any witness to mention that two red lights were dis- 
played on the tow at the time the barge was struck indieates that the two 
red lights were not both burning at.that time. But, whatever may hâve 
.been the cause of the disappearanee of fhe only red light displayed to 
the ferry-boat as she approached, the fact of its disappearanpe is proved, 
and the évidence showing that the tug's red light would be roade to dis- 
îippear by change of course on the tug, whether the reu light on the 
barge had gone out, or been temporarily obstructed by some iiiterven- 
ing object, the cause of its disappearanee is immaterial. The disappear- 
anee of the red light being proved, the navigation of the ferry-boat can- 
not be held to be faulty, and her liability for the collision bas not been 
shown. 

The libel must therefore be dismissed as against the ferry-boat, and 
.as against the tug, which was brought in by petitioa; the évidence be- 
ing that the barge and the tug belonged to the same owners. 



The R. h. Williams.^ 

Lombard, Ayres & Co. v. The R. H. Williams. 

{District Court, E. D. New York. May 33, 189L) 

•CoLi-isiON— Steam-Vessels Ckossing— Vessel Backino Out of Sltp. 

Where a steam-tug was inoving at a liigh rate of speed near the piers in the Kill 
von KuU, and struck and sunk a vessel whicti was backing out oi' a slip, giving a 
long whistle as she backéd, it was held that the collision was due to inattention on 
the part of the passing vessel, which rendered her liable for the collision. 

In Admiralty. Suit to recover damages eaused by collision. 
Oarpenter & Mosher, for claimant. 
Goodrich, Deady & Goodrich, for libelant, 

Benedict, J. This is an action to recover of the propeller R. H. 
Williams the damage done to the tug Little Nellie in a collision that oc- 
•curred on the 13th of March, 1889, at 6 p. m., just off pier 4, the Sea- 
board Refinery dock, at Rayonne. N. J. As the Little Nellie was com- 
ing out of the slip on the east end of the pier the R. H. Williams was 

'Reported by Edward G. Benedict, Esq.., of the New York har. 
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coming down the Kills to the eastward, and close in u poil the piers. 
When the Little Nëllie had emérged but a shdrt distance fronï the slip 
she was struck on h'er starboard side by the R. H. Williams, and sunk. 
The question of liability turns upon the question whether the Little Nel- 
lie blew a long blast of her whistle as she drew néar to the end of the 
pier, while passing out of the slip. If she did blow such a whistle, and 
the same was not heard by those directing the Williams, it must hâve 
been owdng to inattention on their part; and inattention in such a par- 
ticular; under the circumstaiices, was great négligence, for the Williams 
was running rapidly across the mouths of the slips, by no means as far 
out as she would hàveit believed,butverynear to the ends of the piers. 
If, on the other hand, the whistle of the Little Nellie was heard by those 
directing the Williams, she was. in fault for not stopping and staying 
out into the stream. The proof is that the Williams kept up her speed 
unlil the Little Nellie appeared ourside of the ends of the pier; and the 
man at her wheel says he heard rio long whistle from the Little Nellie. 
As to the fact of a long whistle having been blown by the Little Nellie 
as shepassed up the slip nearing the end of the pier, it is proved bj'the 
great weight of the évidence, and that it could hâve been heard by the 
Williams with ordinary attention. The libelant is therefore entitled to a 
decree with an order of référence to ascertain the amount of the damage. 



The Robeet Burnett.' 

The Dasoei. 

OwL Transportation Co. v. The Mayoe, Etc., of City of New York,, 
AND The Robert Burnett. 

(District Court, S. D. New York. May 8, 1891.) 

DOLLisiOîT— Two Tows Passing— Leewat — Inattention. 

A tow of four boats oa a,200-foot hawser astern of the tuR B. met a tow consist- 
ing of the tug D., with two scows on a hawser. A heavy north-west gale was blow- 
ing at the time, and though the tugs passed eacti other at what wouW bave been 
a sufBclent distance jn ordinary weather, the wind caused the tow of the B. to 
make as much leeway as headway, so that one of the beats on her tow struck one 
of the scows, and was sunk; The évidence showed that neither tug paid much at- 
tention to the tovf s after the tugs had passed each other. Held, that for such laok 
of attention to their tows, bothtugs were responsible for libelant's damage. 

In Adiniralty. Suit to recover damage caused by collision. 
■ WUcox, Macklin & Adams, for libelant. 
James M: Ward, Asst. Corp. Counsel, for mayor. 
Carpenter & Mosher, for the Burnett. 

•Keported by Edward G. Benediot, Esq.., of the New York bar. 
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Brown, J., On the 22d of November, 1890, the libelant's canal-boat 
Maggie P. was in tow of the tug Robert Burnett, coming from Port John- 
son to the East river, and was the starboard boat in a tier of 4 boats 
upon a hawser frpna the Burnett about 200 feet long. When neariy up 
to Governor's island, the Maggie P. came into collision with the second 
of two scows that were in tow of the steam-tug Dasori, bound down the 
bay to the dunjping-ground outside of Sandy Hook, and was so dam- 
aged that she soon after filled and sank. The Dasori's hawser to the 
fiïst scow was about 60 fathoms long, and the hawser from the first scow 
to the second about 30 fathoms. The Dasori was proceeding upon a 
course S. S. W., and, as the witnesses for both tugs say, passed the Bur- 
nett at a distance of 400 or 500 feet to the eastward, a little below Gov- 
ernor's island. Neither anticipated any collision; but in going about 
1,000 feet the boats in tow approached each other so rapidly that the 
starboard bow of the hindmost scpw struck the libelant's boat on the 
starboard side, as above stated. The witnesses for the Burnett ascribe 
the collision to a strong sheer by Ihe scow, through alleged inattention 
to her steering and bad management. The Dasori's witnesses deny this, 
and ascribe the collision <o an alleged change of course by the Burnett 
to the eastward after she had passed the scows. There was at the time 
a strong north-west gale, so that the Burnett with her tow made but 
slight headway, — not more than a mile and a half per hour; and her 
captain testifies that they made about as much leeway as headway, and 
that at the time of passing the Dasori, and up to the collision, he was 
heading up the North river and did not haul to the eastward. 

I hâve found it impossible to satisfy myself that the collision could 
hâve occurred in the way that the witnesses for either of the tugs hâve 
supposed in their testimony, if the two tugs were 400 or 500 feet apart 
on passing, or anywhere near that distance. I bave nodoubt, however, 
they were at a distance quite sufficient in ordinary weather, and that 
neither anticipated collision. Looking at ail the circumstances, I ani 
coDstrained to tind that the collision arose primarily from the great lee- 
way made by the Burnett's tow in the heavy north-west wind, and that 
sufficient allowance for this was not made by either tug. I think the 
weight of testimony is to the effect that there was some sheer by the sec- 
ond scow to starboard, but by no means sufficient alone to account for 
the collision; nor is it probable that considérable sheer in such a wind 
was avoidable. Both scows had' bridle hawsers, and I am quite satis- 
fied that in this respect they were managed with ordinary care. The 
évidence shows that neither tug paid much attention to their tows be- 
hind theni after passing each other. Had they donc so, it would bave 
been plain, from their rapid approach, that it was their duty to haul off 
from each other. Neither did so, and, as this duty belonged to both 
alike, it follows that the damage must be shared alike hy both., Decree 
for libelant against both défendants, with costs. 
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Johnson et al. v. Bunker Hili. & S. M. & C. Co. 
(Circuit Court, D. Idaho. April 29, 1891.) 

1. Removai, of Causes — Admission or Territokt. 

The Idaho admission act, providing for transfer, f rom territorial to national courts, 
of such causes as might hâve been commenced in the latter courts, had they existed 
when the actions were instituted, does not give to such national courts a greater or 
différent Jurisdiotion from that granted to other Dnited States courts, nor to the 
citizens of Idaho différent privilèges from those enjoyed by the citizens of other 
terri tories. 

2. Same — Citizens of Territoeies— Parties to Action. 

The constitution of the United States, providing for jurisdiotion of United States 
courts in actions between citizens of différent states, bas no application to actions 
between citizens of terri tories and states ; hence an action in which the parties on 
one side were citizens of Idaho territory at time action was commenced cannot be 
transferred to United States courts. 

3. Same— Causes Pesdino in Territorial Suprême Court at Admission. 

The right to transfer such to United States circuit courts, except that class of 
cases in which the circuit court has appellate jurisdiotion from the United States 
district court, questioned, but not determined. 

Motion to Eemand to State Court. 

John R. McBride, F. Ganahl, and Wm. H. Clagett, for défendant. 

W. B. Heybum, for plaintiff. 

Before Sawyeb, Circuit Judge, and Beatty, District Judge. 

Sawyer, J., (orally.) This case was commenced under the territorial 
government, before the territory of Idaho was admitted into the Union 
as a State. The last affidavit filed, which, for the purposes of the décis- 
ion, we shall assume was regulariy filed, shows what the record does not, 
that one of the parties to this suit, was a citizen of the territory of Idaho, 
at the time the suit was commenced, and the other a citizen of a state; and, 
consequently that the case would not, at that time, hâve been within the 
jurisdiction of any circuit court of the United States, on the ground of di- 
versity of citizenship. Unless the act of admission has changed the rights 
of the parties, since the commencement of the suit, this court has no juris- 
diction and thecase should hâve gone to the state court; and it has been im- 
properly sent hère. There is nothing in the record that shows, that the 
cause arises under the laws of the United States, in such. sensé as to give 
this court jurisdiction. We, therefore, must détermine the question of 
jurisdiction on the point of diversity of citizenship of the parties. It is 
sent hère under the idea that the law provides that the case shall come into 
this court, and this court shall bave jurisdiction, notwithstanding the fact, 
that the circuit court of the United States would not hâve had jurisdiction 
at the time the action was commenced, and the point is, whether that posi- 
tion is correct or not. Two décisions of the court in the district of South 
Dakota, {Herman v. McKinney, and Dorne v. Silver Mïn. Co., 43 Fed. Rep. 
689, 691, decided byJudges Edgeeton and Shiras,) maintainthat view. 
Another décision in the district of Montana by Judge Knowles, (Stras- 
hurger v. Beecher, 44 Fed. Rep. 209, and one by Judge Hanford in the 
district of Washington, {Nickeisonv. Crook, 45 Fed. Rep. 658,) main tain 
v.46p.no.6— 27 
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contrary views, and the question is, which is right?'' After a full con- 
sidération of the subject, we are satisfied, that the décisions of Judges 
Knowles and Hanfobd présent the correct interprétation of the statute. 
We do net think there is any provision for the circuit court of the dis- 
trict of Idaho entertaining jurisdiction in cases, in which, it would not 
hâve had jurisdiction had it been in existence at the tirae of the com- 
mencement of this suit; and it would not hâve had jurisdiction, at that 
time, had it been in existence, of a suit between a citizen of a territory 
on one side and a citizen of a state on the other side. The clause under 
which the view expressed in the first cited cases, is supposed to be sus- 
tained is section 18^ which may be regarded as somewhat ambiguons in 
meaning, taken by itself: 

"That in respect to ail cases, proceedings and matters now pending în the 
suprême or district courts of said territory at tlie time of the admission into 
the Union of the state of Idaho, and arising witliin the limits of such state, 
whereof the circuit and district courts by this act established niiglit liave had 
jurisdiction under the laws of the United States had such courts existed at 
the time of the commencement of such cases, the said circuit and district 
courts, respectively, shall be successorsof said suprême and district courts of 
said territory; and in respect toall other cases, proceedings and matters pend- 
ing in the suprême or district courts of said territory at the time of the ad- 
mission of such territory into the Union, arising within tiie limits of said 
state, the courts established by such state shall, respectively, be the succes- 
sors of said suprême and district territorial courts; and ail the files, records, 
indictments, and proceedings relating to any such cases shall be transferred 
to such circuit, district and state courts, respectively, and the same shall be 
proceeded with therein in due course of law." 

Now it is supposed in the cases in South Dakota, that, this clause, 
where the circuit or district court of the présent district of South Dakota 
might hâve had jurisdiction by the laws of the United States had such 
court existed at the time of the commencement of such suits, author- 
ize those suits which were commenced in the territorial court before ad- 
mission by citizens of the territory against citizens of a state to be trans- 
ferred to the présent circuit and district courts of that district; that 
they passed to the circuit court of the United States, for that district. 
That section, perhaps, is, as before intimated, a little ambiguous, taken 
by itself, but we do not think that that was the intention of congress, 
after taking into considération the preceding and suceeeding sections of 
this act. In section 16 it is provided that "the circuit and district 
courts for said district, and the judges thereof, respectively, shall pos- 
sess the same powers and jurisdiciion and perform the same duties required 
to be perfarmed by the other circuit and district courts and judges of the 
United Stcdes, andto be governed by the same laws and régulations." That 
indicates a purpose to give the circuit and district courts of Idaho the 
same jurisdiction that is possessed by the circuit and district courts 
of other districts, and no more. It does not appear to contemplate an 
exceptional ^uTisdictioQ. And, to give the construction that is contended 

'NoTB. Since the announcement of the décision of this case I flnd a décision of 
Judge Knowles maintaining the same view in Dunton v. Muth, 45 Fed. Rep. S61. — 
[Sawtkb, C. J.J 
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for would be to defeat that provision and give the circuit court for the 
district of Idaho jurisdiction which the United States circuit courts of 
other districts did not before, and, do not, now, bave. Again, the court 
shall " he governed by the sarae laws and régulations " as those which govern 
the United States circuit and district courts and judges of other circuits 
and districts; and to give the construction contended for would be to 
hold that the circuit court of Idaho, would not be governed by the 
same laws, and régulations, as the circuit courts of other circuits, and 
districts, whose jurisdiction is not atfected by a change of citizen- 
sh\p pendente lite. So, again, section 19 provides that "from and after 
the admission of said state into the Union, in pursuance of this act, 
the laws of the United States, not locally inapplicable shall hâve the 
same force and effect vnthin said state as elseioha'e within the United States " 
thus again expressing an intention to put, and keep, the people of Idaho, 
upon precisely the same footing, as the people elsewhere in the United 
States, and territories; and not to make them an exception in this mat- 
ter of jurisdiction as the construction contended for, and adopted in 
South Dakota, would do. Had one of the parties to this suit been a 
citizen of Utah, Arizona or New Mexico, instead of a citizen of Idaho, 
at the time of the commencement of the suit, I think it would not be, 
seriously, contended that upon the admission of Idaho, and organization 
of the circuit court, the case would bave gone to the United States cir- 
cuit court. Yet there is no more reason in public policy for granting 
this right to a citizen of Idaho than to a citizen of any other territory. 
Again, we are not to suppose that congress iutended to extend the juris- 
diction beyond the provisions of the constitution, even if it bas the con- 
stitutional power to do so, unless the act is so explicit, that it will bear 
no other construction. 

Now the constitution provides for the jurisdiction of the courts of the 
United States in cases between citizens of différent states, not between 
citizens of a territory and a state. To give this construction would also 
be to confer favors upon the citizens of the territory of Idaho, and the 
Dakotas, and Washington, that were not conferred upon the citizens of 
any other state or territory; it would be to change their status in this par- 
ticular after the commencement of the suit. We do not think congress in- 
tended any such resuit or contemplated any such change. It did not 
intend to go beyond the constitutional provision. We think it simply 
intended to enforce the laws of the United States with référence to the 
litigation of parties and the jurisdiction of courts as they then stood, 
and as they were applicable to ail other states and territories, and as ap- 
plicable at the time of the commencement of the suit, only, as is done 
in the several removal acts, where a change of citizenship, after suit com- 
menced, does not affect the right of removal either way. We désire to 
call attention to this provision also: "The records * * * ghall be 
transferred to such circuit district and state courts, res^iectively, and the 
same shall be proceeded with therein in the due course of law." That is to 
say, the gênerai laws of the United States applicable to the proceedings 
of thèse courts in other districts shall apply to tbem in the district of 
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Idaho, whether the case goes to a United States, or state court. And 
again, the provision under which the question arises is "that in respect 
to ail cases, proceedings and matters now pending in the sujjreme or dis- 
trict courts of said territory at the time of the admission into the Union 
of the state of Idaho and arising within the limits of such state whereof 
the circuit or district courts by this act established might hâve had ju- 
risdiction nnder the laws of the United States had such courts Inot such 
state] existed at the time of the commencement of such cases, the said circuit 
and district courts respectively, shall be the successors of said suprême 
and district courts of said territory." At the time this suit was com- 
menced this court had it existed, would hâve had no jurisdiction of it 
on the ground of citizenship because it would hâve had no jurisdiction 
of a case between citizens of a territory, and citizens of a state; that is 
settled by the laws of the country and numerous décisions of the su- 
prême court. If congress gives it that jurisdiction, then it must do so 
by some act — some provision changing the rights of the parties, passed 
after the commencement of this suit. And the intention of congress to 
make such changes, out of harmony with its gênerai System, should be ex- 
pressed in unequivocal terms. 

Says the learned judge, in Dorne v. Siîver Min. Co., before cited, 43 
Fed. Rep. 694: "Now no circuit court of the United States can exist ex- 
cept in a state admitted into the Union." Then, to state the proposition 
difFerently, the enabling act gives jurisdiction at the commencement of 
the action, provided South Dakota had at that time heen a state in the 
Union, and a circuit court of the United States organized therein. But 
South Dakota was not at that time a state and there was no circuit court 
of the United States, organized therein, and the statute does not say that 
the présent circuit court shall hâve jurisdiction overall cases over which 
it might hâve taken jurisdiction had South Dakota then been a state, 
and one of the parties to the suit had then been a citizen of the then 
state of South Dakota. We submit that this is an entirely différent p)rop- 
osition, instead of the same proposition diflerently stated. The interpré- 
tation contended for requires this imaginary interpolation into the stat- 
utes, which we are not authorized to make. The supposed existence of 
a circuit court of the United States for the district of Idaho, by no means 
authorizes, also, a supposed imaginary state of Idaho. We cannot con- 
cur in the statement that "no circuit court of the United States can exist, 
except in a state admitted into the Union." We knowof nothing in the 
constitution to prevent congress from creating just such a court as we 
now hâve, if, in its wisdom, it had seen fit to do so, for administering 
the purely national laws as in the case of states, leaving the territorial 
laws, enacted by its législation to be administered in the territorial courts, 
instead of mingling their administration in the territorial courts, as is 
now done. The territorial courts now, as we understand the matter, 
act in two capacities. Why might not congress, if it deemed best, sep- 
arate the two classes of business? Suppose Idaho had not been created 
a state, but congress had adopted a law on the model of section 16 of 
the act of admission reading as follows: 
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"Thatthe said terri tory of Idaho shall constitute a judicial district the 
name thereof to be same as the name of the territory, and the circuit and 
district courts theref or shall be held at the capitol of the territory for the time 
being, and the said circuit and district courts shall hâve and exercise the same 
jurisdiction andpowers and in like cases as is exercised by ail other circuit 
and district courts of the United States, and the said district shall, for judicial 
purposes until otherwise provided, be attached to the ninth circuit. There 
shall be appointed for said district, one district judge, one United States mar- 
shal, one clerk of the district and one of the circuit court, and one United 
States attorney." 

What constitutional objection could be successfuUy urged against such 
a law? And if such a law had passed in what respect would thèse courts 
se created hâve been différent from the "circuit and district courts for the 
district [not state] of Idaho," now created? They would hâve been United 
States circuit and district courts for the district of Idaho, as they now 
are, with precisely the jurisdiction, functions, and powers they now 
hâve. The state, as such, has no concern with the présent courts. The 
state is only referred to in the section creating this district to define the 
boundaries, and its name furnishes a name for the district, or is adopted 
as the name of the district. Why would not the supposed courts be 
substantially, in ail things, the same courts as the présent ones? If we 
are right in this supposition, then, it does not follow that if such a court 
had been created, there must also necessarily, hâve been a state created. 
Wo are satisfied therefore, that the décisions of Judges Kxowles and 
Hanford give the correct interprétation of this statu te and, that, this 
case is not embraced within the purview of the provision in question, 
and is not entitled to go into the circuit court, on the ground of the di- 
versity of citizenship, and that it was improperly, sent to this court, and 
should hâve been sent to the state court. The order to remand to the 
state court will therefore be made. Dorne v. Silver Min. Co. , as shown by 
the report of the case in 43 Fed. Rep. 691, was transferred from the sit- 
preme court of the date, after admission, where it was then pending, the 
case having been pending in the territorial suprême court, at the time 
of the admission of South Dakota as a state. It was an action for dam- 
ages, wherein a verdict and judgment were had in the court of original 
jurisdiction for over $15,000. That case, it appears to us as now advised, 
should hâve remained in the state suprême court, and not hâve been sent 
to the circuit court of the United States. We fine! no authority in the law 
admitting the state, or any other law for transferring such a case to the 
circuit court, or any authority in the statutes whatever, anywhere for 
exercising by the circuit courts, either before or alter the admission, 
appellate jurisdiction in such a case. If we are right in this view, then, 
the questions decided, arising upon the diversity of citizenship, were out 
of the case altogether, as the circuit court could not take jurisdiction un- 
der any circumstances. 

This ground of want of jurisdiction, or authority of the circuit court, 
to succeed to the suprême court of the territory in that case does not ap- 
pear to hâve been called to, or to hâve attracted, the attention of the 
court. If it did attract the attention of the court, then in construing 
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the admission act, the court must hâve overlooked the fact that the cir- 
cuit court has but a very limited àppellate jurisdiction from the district 
court, as in admiralty cases, in which the exclusive jurisdiction, original 
and àppellate cases, is in the national courts. In such cases, the United 
States district courts under the national System in use, hâve original ju- 
risdiction, and the circuit courts, àppellate jurisdiction from the district 
courts. In the territories the original jurisdiction is in the ordinary 
courts of the territory of original jurisdiction, and the àppellate jurisdic- 
tion in the suprême courts of the territories. Now, on the admission 
of asiate in such cases, and such other limited classes of cases over which 
the circuit courts hâve exclusive jurisdiction on appeal from the exclusive 
original jurisdiction of the district courts, appeals may be pending in 
the suprême court of the territory, and thèse must, necessarily go to the 
circuit courts, if anywhere, as the states bave no jurisdiction over them; 
and nothiug to do with them. On the other hand, there may, also, be 
pending in the suprême court of the territory, on its admission as a state, 
appeals from the lower courts in cases, which are properly of state cog- 
nizance, and over which the circuit courts of the United States bave no 
àppellate jurisdiction, whatever, and with which they bave no right to 
concern tbemselves. Thèse, of necessity, should go from the territorial 
suprême court, to the state suprême court which takes its place, and 
where only they belong. Thus on the admission of a territory as a state, 
there may be pending in its suprême court, on appeal both classes of 
cases, one of which belongs exclusively to the circuit court of the United 
States, and the other exclusively to the suprême court of the state. And 
the act for the admission of Idaho, evidently, provides for both classes; 
and sends them to the proper courts — those which belong to the circuit 
court, it having the exclusive àppellate jurisdiction, to the circuit court; 
and those which belong to the state jurisdiction to the suprême court or 
àppellate court of the state. Tue language of the act seems clear on this 
point, and susceptible of but one construction, that can give ail its words 
fuU force, and meaning. It is: 

"And the circuit and district and state courts herein named, shall respect- 
ively, be auccessors of the suprême court of the territory, within the limits em- 
bracecl within the jurisdiction of such courts, respectively, with full power to 
proceed," etc. Section 17. 

Mow this confers no new jurisdiction on either the circuit court, or su- 
prême court of the state, but simply transfers to each the cases in which 
they respectively, already hâve jurisdiction, under the laios of congress, and un- 
der the laws of the state respectively, under which they are organized. 
And section 18 carries out the idea in this language: 

"In respect to ail cases, proceedings and matters now pending in the su- 
prême, or district courts of said territory, at the time of the admission into 
the Union of the said state of Idaho, whereof the circuit or distriit courts by 
this act established, might hâve had Jurisdiction under the laws of the United 
States had such courts existed at the time of i^e commencement of such cases, 
the said circuit and district courts respectively shall be the successors of said 
suprême and district courts of said territory." 
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New the circuit court at tJiis time has no appellate jurisdiction from any 
court whatever of such a suit as that transferred from the suprême court 
of South Dakota to the circuit court of said district, consequently, it 
could not hâve had jurisdiction of the same, or a similar case "under the 
Jaws of the United States," had this court existed at the time of the com- 
mencement of that case. It is, therefore, not within any provision of 
the act, but it clearly falls within the next provision of section 18; 

"And in respect to ail other cases, proceedings, andmatters pendingin the 
suprême and district courts of said territory at the time of the admission of 
sucli territory into the Union, arising within the hmits of said state, the 
courts, [plural, including suprême as well as district courts,] esîa6Zïs/ied iy 
such state sljall, respeMvely, be the successors of said suprême and district 
territorial courts, [and the records, etc.,] shaJl be transferred to such circuit, 
district and state courts, respectively, and the same shall be proceeded with 
in due course of law." 

That is to say, ail cases pending on appeal in the suprême court of 
the territory at the date of admission, over which the circuit court lias 
appellate jurisdiction by the other laws of the United States, as in ad- 
miralty and bankruptcy cases, and such other very limited classes as 
hâve been confided to its appellate jurisdiction, should be transferred to 
the United States circuit court; and ail others to the suprême court of 
the state. As was said in discussing the first point, any other construc- 
tion would take the circuit courts of Dakota and Idaho out of harmony 
with the System of circuit courts established under the constitution and 
laws of the United States, and give them on exception appellate juris- 
diction — an appellate jurisdiction not vested in any of the olcler circuit 
courts; whereas congress in the various sections quoted plainly indicates 
a purpose to put them upon the same footing with the other circuit 
courts, and that they shall hâve the same power, and be governed by the 
same laws, and no other. The case in question, in our judgment, as at 
présent advised, should hâve gone to, and remained in, the state suprême 
court, and not hâve been sent to the United States circuit court. This 
point is not directly, involved in this case, and is, therefore, not now 
finally decided; but it is understood that there are probably, several 
similar cases in the new districts of Washington, Montana, and Idaho, 
in this circuit, and as I shall not traverse that part of the circuit, again 
for some time, the new district judges are désirons of obtaining my 
views upon the subject. When the question directly arises either be- 
fore niyself, or the district judges, we shall bave it fully argued, and 
then, after mature considération, décide the point as though it had not 
before been considered. Thèse suggestions will not, under the circum- 
stances, be regarded as authoritative, when the question arises for ad- 
judication, and the judges will give them only such weight and con- 
sidération, as they deem them to merit. Let the cause be remanded to 
the state court, upon the ground first discussed in this décision. 
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HicKLiN V. Marco et al. 

(Circuit Court, D. Oregon. May 18, 1891.) 

Allowanck fob Value op Permanent Impkovemekts on a Bill to Rebeem. 

On a bill to redeem f rom the purohaser at a void sale, in a suit to enforce the lien 

of a mortpfagee, or his assignée, the défendant is entitled to an allowance lor the 

value of permanent improVBuients piaoed on the premises. 
{Syllabus by the Court.) 

In Equity. 

Mr. W. Scott Beebe, for plaintifif. 

Mr. William B. Gilbert, for défendants. 

Deady, J. The plaintiff, a citizen of California, brings this suit against 
the défendants, citizens of Oregon, to redeem the north half of the J. 
L. Hicklin donation claim, situate in the county of Washington, and 
containing 320 acres of land. 

It is alleged in the bill that on February27, 1879, one J. C. Hick- 
lin, being the owner of said property, mortgaged the same to secure the 
payment of his note for $1,000, of even date therewith, payable to the 
order of T. B. Handley, 90 days after date, with interest at 1 percentum 
per month; that on March 6, 1879, Handley assigned said note and 
mortgage to one Thomas Connell, who on August 9, 1879, commenced 
suit in the circuit court for the county of Washington to enforce the lien 
of said mortgage, in which, on October 6, 1879, a decree was entered 
for the sale of the premises, on which the same were sold to said Con- 
nell, who on Noveraber 23, 1879, received a deed thereto from the sher- 
i£f, in pursuance of said sale, and that, by reason of sundry omissions 
or defects in the service of the summons in said suit by publication, said 
circuit court never acquired jurisdiction of the person of the mortgagor, 
and therefore the decree of sale and the sale thereunder are void. 

It is also alleged therein, that on October 19, 1886, the premises 
were regularly conveyed to E. Quackenbush, who thereby became, in 
effect, the assignée and owner of said note and mortgage, and thereafter 
sold and conveyed the land in parcels to thèse several défendants, who 
hâve since been, and at the commencement of this suit were, in the pos- 
session of the same; that W. 0. Hicklin died intestate on August 5, 
1888, leaving eight children as his heirs at law, in whom the title to the 
premises then vested by descent; and that the plaintiff is the owner of 
an undivided one-lburth of the premises by means of conveyances exe- 
cuted in 1879 from said heirs. 

Among other things, it is alleged in the answer that the défendants, 
while in possession of the parcels of the property conveyed to them as 
aforesaid, and while claiming in good faith to own the same, and be- 
Jieving they had a good title thereto, paid taxes and rnade valuable im- 
provements on the land, stating the amount of the taxes and the value 
of the improvements in each case. 
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The plaintiffexcepts to so much of the answer as impertinent. 

On March 18, 1889, T. Lee, a citizen of Illinois, commenced an ac- 
tion at law in this court against G. S. Gault, one of the défendants in 
this suit, to recover the possession of a 40-acre parcel of this property, 
alleging that he was the owner in fee of the same, and entitled to the 
possession thereof. 

The défense made to the action was the statute of limitations, and the 
sale and conveyance in the suit to enforce the lien of the mortgage to 
Handley, aforesaid. 

The case was tried by the court without the intervention of a jury. 
In the tlnding of the court it is stated that the state court never acquired 
jurisdiction of the défendant in the suit to enforce the lien of the mort- 
gage to Handley, and the sale and conveyance under the decree therein 
is void, because the copy of the summons and complaint did not ap- 
pear from the return of the sherifF to hâve been deposited in the "post- 
ofSce," but simply "deposited " without saying where, and this was not 
done until the twenty-third day after the order of publication was made, 
and the decree of sale was given and entered within 29 days after such 
deposit, instead of 43 days, as required by law; that the plaintifF was 
the owner in fee of the premises, but the défendant was entitled to the 
possession thereof until the mortgage is satisfied. 

This conclusion was reached on the authorityof Oooke v. Cooper, 18 
Or. 142, 22 Pac. Rep. 945, in which it was held that a person in pos- 
session under a void foreclosure sale is deemed a mortgagee in posses- 
sion, and entitled to remain so until the mortgage is satisfied. Accord- 
ingly judgment was given in the action, on the finding, for the défend- 
ant, and thereafter this suit to redeem was commenced. 

In an action at law lo recover the possession of real property, the law 
of this state is (Comp. 1887, § 321) the value of permanent improve- 
ments may be set ofî against a claim for damages for withholding the 
same; provided they were made by a person "holding under color of 
title, adversely to the claim of the plaintiff, in good faith." Thèse de- 
fendants appear to hold under color of title; that is, they hold under 
convej-ances which, admitting the right of the grantors therein to con- 
vey, are sufhcient. Stark v. Starr, 1 Sawy. 20. Nothing appearing to. 
the contrary, they are presumed to hold iugood faith, and adversely to- 
the plaintifif. Starkv. Starr, Id. 23, 25. 

But the plaintiff does not make any claim for damages, and therefore; 
he contends that no claim for permanent improvements can be allowed 
the défendants. 

This is the rule at law when the plaintifF seeks to recover the posses- 
sion of real property that the défendant unlawfuUy withholds, but in 
equity the rule is différent. He who seeks the aid of a court of equity 
to get the possession of premises in the occupation of a mortgagee under 
an unsatisfied mortgage must do equity. A mortgagee in possession is, 
not allowed to charge for permanent improvements, nor is he chargeable 
with the increased rents and profits directly resulting from such im- 
provements. This is the gênerai rule. 2 Jones, Mortg. § 1127. But ta 
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this rule theré are exceptions. " When the mortgagee niakes permanent 
improveinents, supposing that he has acquired an absolute title by fore- 
closure, upon a subséquent rédemption he is allowed the A'alue of them." 
"In like manner a purchaser at a foreclosure sale, who has made valu- 
able improvements in the belief that he has acquired an absolute title, 
is entitled to he paid for them, in case the premises are redeemed." 
And, "a purchaser in good failh from the mortgagee in possession, and 
with the assurance that he gave a perfect title, is entitled to allowance 
for improvements made by him thereon, although thèse consist of new 
structures." Id. § 1128. 

The doctrine of thèse extracts from Jones on Mortgages is supported 
by the following cases: McSorley v. Larissa, 100 Mass. 270; Freichnecht 
V. Meyer, 39 N. J. Eq. 551; Hadley v. StewaH, 65 Wis. 481, 27 N. W. 
Rep. 340; Green v. Dixon, 9 Wis. 485; Mickles v. DUlaye, 17 N. Y. 80. 

The case of the défendants is clearly within the exception, and they 
ought to be allowed in this suit for rédemption the value of the perma- 
nent improvements they hâve made or placed on the land, in the rea- 
sonable belief that they had a good title thereto. 

The exceptions are disallowed. 



Finance Co. dp Pennsylvania et d. v. Charleston, C. & C. R. Co. 

Ex parte Hart. 
(Circrtit Court, D. SoutU Carolina. May 29, 1891.) 

1. Attobnet aîii) Client— Lien on Papebs for Services. 

The attorney of a railroad company, who in the course of his regular duties haa 
negotiated conveyances of the right of way and has received conveyanoes thereof, 
«,nd has also negotiated donations of property for dépôt purposes and received con- 
veyances thereof executed in his name as vendee, has a lien upon such papers for 
:his saiary and legitimate expenditures ahout the business, and may retain posses- 
■jsion of them untii such charges are paid. 
8. Railhoad Mortgaoe— Priobitt of Liens. 

But in the foreclosure of a mortgage of the railroad such lien will not be held to 
extend to the corpus of the property, or to authorize the payment of his demand 
out of the f unds in the handa of the receiver betore the olaims of the boudholders 
are paid. 

In Equity. 

Mitchell & Smith and C. E. Spencei-, for petitioner. 

SatïCl Lard, for plaintif!. 

SiMONTON, J. This case cornes up on a rule to show cause and the 
return thereto. Mr. James F. Hart was for some time attorney for the 
défendant company. While he was attorney he secured manyrights of 
way, and obtained the deeds therefor. He had in his possession 144 
of thèse deeds, ail but 11 of which were duly recorded. Under the di- 
rection of the court, thèse were ail deposited in the registry, without 
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any préjudice whatever to his rights over them. Beside this, Mr. Hart, 
under the instructions of the gênerai manager of the railroad Company, 
had gone with the chief engineer, and had selected dépôt sites. He waa 
promised the opportunities of using the knowledge thus acquired in 
purchasing adjacent lands, whose enhancement in value in conséquence 
of the location of the dépôt sites would be a source of profit to him. 
The dépôt sites at Kershaw, Westville, and Pleasant Hill were among 
those located, The land proprietors at thèse points donated lands for 
this purpose, and the conveyances were made to him in fee, two of them 
without qualifying words, one to him "in trust," without naming the 
cestui que tnist. The considération moving the donors was the location 
of the dépôts. The rule called upon him to show cause why he retained 
possession of thèse papers. For cause he shows that the railroad Com- 
pany is indebted to'him, and that he holds the papers under his lien 
as attorney. The spécial master reports that there is due to him as at- 
torney the following items: 

For salary, $1,833 42 

For traveling expansés, stationery, and postage, - - 217 70 

For clerk hire, - - - - - - - 440 00 

For moneys advanced in payiiig claims, - _ - - 45 00 

$2,536 12 
jjess cash on hand, - ''Z}^ - - \- - -i^ - , , • ^'ï., - 15 00 



$2,521 12 

There is no exception to the report on thèse facts, and it must to this 
extent be confirmed. 

An attorney has a lien on money, choses, and papers in his hands 
for services rendered. In re Paschal, 10 Wall. 483. The respondent, 
therefore, has a right to the possession of the conveyances of the right 
of way now held by the clerk solely for him, and if he desires it he can 
hâve them restored to his own possession. Of thèse, 133 had been re- 
corded before this rule was had. The clerk has recorded the remaining 
11. This last fact cannot in any way impair his lien. This clearly 
was his own opinion, as he recorded 133, and we agrée with him. The 
convej'ances of the dépôt sites présent a more complicated question. 
The légal title is in him, and presumably at the instance of the donors. 
There is no resulting trust, as no money of the railroad was paid for 
them, and no express trust for the company in the deeds. The re- 
spondent is not a mortgagee, nor can we speak of any lien upon the title- 
deeds as against the railroad company, for, as far as they déclare on their 
face, there appears to be no interest in the company in them. He may 
refuse to convey the land to the railroad company, or any vendee of its 
property, until his recognized claims are paid. The mortgage, whose 
foreclosure is sought by the présent bill, has this description of the prop- 
erty mortgaged: 

"The railroad and franchise of the party of the first part, extending frona 
its Southern terminus in the city of Charleston, county of Gharleston, and State 
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of South Carolina, to its northern terminus upoti the Ohio rJver, at the city 
of Ashland, in the state of Kentucky, as the same now is or may hereafter be 
located and constructed by the said railroad corapany, including ail branches 
and extensions thereof, together with ail the franchises, privilèges, appurle- 
nances appertaining thereto, and ail that may hereafter appertain thereto, 
and to the tolls, issues, income, and profits to be had from tlîe said property 
and privilèges." 

It would seem that the dépôt sites not in the name of the railroad 
Company are not covered by this mortgage. If they are, it is imperfect 
as to them. In this event the respondent may refuse to make the deeds 
iiecessary to cure the imperfections until his recognized charges are paid. 
He asks, however, the récognition by the court of his lien, and its order 
for the payment of his account eut of the earnings in the hands of the' 
receiver, and, if thèse be wanting or déficient, out of the first proceeds 
of sale of the railroad under the mortgage when it is foreclosed. To en- 
able the court to pass such an order, it must appear that this claim has 
a rank superior to ail liens upon the income and upon the property. 
The order appointing the receiver in this case appropriâtes the tolls, in- 
come, revenue, and issues to the payment of the proper and necessary 
expenses and charges of carrying on the business, including the v^ages 
and salaries of employés; and the receiver is authorized to pay ail the 
wages due to employés at the date of the order appointing the tempo- 
rary receiver herein for labor and services within 90 days before the 
same. Assuming that an attorney is an employé, within the meaning 
of this order, of which there is grave doubt, (^Vane v. Ncwcombe, 132 U. 
S. 237, 10 Sup. et. Rep. 60; Louisville, etc., v. Wilson, 11 Sup. Ct. Rep. 
407.) the terms of this order preclude any spécial préférence to the re- 
spondent. With regard to the payment of the first proceeds of sale, 
primarily ail of thèse belong to the mortgagees. The appointment of a 
receiver gives the court no authority to displace their vested contract 
lien. Kneelimd v. loari Co., 186 U. S. 97, 10 8up. Ct. Rep. 950. Were 
the respondent the owner of the rights of way, the court could not now 
say that, when the whole property is sold for the payment of liens and 
claims, his claim shall be paid in full, without regard to the fact that 
there may be a deficiency for the other claims and liens. See Hand v. 
Raihcay Co., 17 S. C. 276. It would no doubt be of advantage in the 
sale of the property to hâve ail disputes as to the title settled. But the 
court can hâve no right to direct the money of the mortgagees applied 
to such a settlement, not onlv without their consent, but against their 
will. See Woodworth v. BUur, 112 U. S. 8, 5 Sup. Ct. Rep. 6. So 
with the dépôt sites the same reasoning would apply. Indeed, it is 
against the fixed practice and policy of the court to settle the rank of 
claims or order their payment until a final decree. This case is an illus- 
tration of the wisdom of this. It is one of many of the same class 
presented for considération. Nearly every attorney employed by the 
Company has put in his claim. Several of them set up liens for the 
same kind of services. A prejudgment now may préjudice others of 
equal merit. 
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The case cornes up to be heard on the rule, the return thereto, and 
the report of the master. It is ordered and adjudged that the respond- 
ent is a creditor of the Charleston, Cincinnati & Chicago Railroad Com- 
pany in the sum of $2,521.12, and that he has the right to receive from 
the clerk, and to retain in his possession, the 144 deeds convej-ing a 
right of way to said company. That he also has the right to retain in 
his possession the title-deeds to the dépôt sites of Kershaw, Westville, 
and Pleasant Hill; no opinion or decree, hovvever, being now made as 
to the construction of or effect of said deeds. It is further ordered that 
the rule be discharged. 



Atmoke et al. v. Walker et aU 
(Circuit Court, D. Delaware. May 8, 1891.) 

1. WlLLS — COKSTKUCTION — VeSTING OF EsTATE. 

A testator gave the interest of $5,000 to his wifo for life, and after her death the 
fund to be dlvided between his two step-daughters. providing that, in caseof the 
death of either or both step-daughters within 10 years from the dateof his will, his 
son was to hâve the use of said f5,000 by paying the interest to the children of de- 
ceased step-daughter or step-daughters, and, if said step-daughters "should die be- 
fore the expiration of the above mentioned 10 years, at the expiration of the above 
mentioned 10 years, in case either or both of the" step-daughters "die, the money 
shall be divided " among their children. Hcld, while the collocation of words used 
by the testator in unnecessarily repeating the conditions attached to the payment 
of the $5,000 might import a contingent remainder, yet, as the gênerai scheme of 
the vpill showed an intention that the testator's vridow and her daughters were to 
hâve successlvely the use of the i|f5,000, and that the principal sum should be di- 
vided equally betvi'een said daughters' children ultimately, this condition in the 
vfill attaches to the time of payment of the legacy only, and it vested instanter in 
the children of the step-daughters, the time of payment being postpoued. 

2. Same— Legacies Chahged ox the Land. 

A testator de vised two legacies, vehich vested instanter, but were payable in the 
future, and a residuary devise "of ail his estate, real and personal, * * * after 
the above" legacies "are paid, or secured to be paid. " Held, as there had been no 
express trust to pay the legacies, and as a gênerai residuary disposition of the estate 
was made, the legacies will be a charge on the land. 

3. ExECUTORS— Sdfficiency op Bond. 

Where legacies are "to be paid or secured to be paid, "and the time of payment Is 
uncertain, and raay not be for many years, the executor's statutory bond, whloh is 
limited to six years, is not a proper security. 

Bill in equity bj' Jane Atmore, administratrix, and the heirs at lavt^ 
of Ann Jones, deceased, a legatee under the will of Joseph Dean, against 
John H. Walker, administrator d. h. n. c. t. a. of Joseph Dean, de- 
ceased, and the heirs at law of Joseph Dean, and creditors of his estate, 
to détermine whether said legacy was vested or contingent, and, if vested, 
whether or not a charge upon the real estate owned by Joseph Dean at 
the time of his death. Joseph Dean, by his will, dated January 6, 
1860, directed, inter alia, as follows: First. That ail his debts and fu- 
neral expenses shall be paid as soon after decease as possible. Secondly. 
That his wife — 

'Reported by Mark Wilks Collet, Esq., of the Philadelphia bar. 
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"Shall reçoive the interest flve thOnsand dollars during her life-time, in lieu 
of her dower at common law, if slie shall so elect. * * * On the death 
of my beloved wife, the interest of said five thousand dollars to be paid to her 
daughters, Elizabeth Scarborough and Ann Jones, in equal parts during their 
lives. In case of the death of either or both of the aforesaid Elizabeth Scar- 
borough and Ann Jones before ten years from the date of this will, my son, 
William Dean, is to hâve the use of the said live thousand dollars, by paying 
the interest to thechildren of the said Elizabeth Scarborough and Ann Jones. 
After the death of Elizabeth Scarborough and Ann Jones, if they should die 
before the expiration of the above mentioned ten years, at the expiration of 
the above mentioned ten years, in case either or both the aforesaid Elizabeth 
Scarborough and Ann Jones should hâve died, the money shall be divided 
in two equal parts, and be divided belween their children equally. * * * 
Thirdly. I do give and bequeath to my son, William Dean, after ail my debts, 
funeral expenses, and the above mentioned flve thousand dollars are paid, or 
secured to be paid, the residue of my estate, real and personal, of ail and 
every description, of which I may die seised or possessed." 

Ann Jones died more than 10 years after the death of Joseph Dean, 
H. Gordon McGouch and James H. Hoffecker, Jr., for complainants. 
Benj. Nields and E. G. Bradford, for respondents. 

Wales, J. The questions raised by the bill and answer are whether 
the legacy bequeath ed to the children of Ann Jones is vested or contin- 
gent, and, if vested, whethér it is or net a charge upon the real estate 
owned by the testator at the time of his death. It is claimed by the de- 
fendant that the legacy to the children of Elizabeth Scarborough and 
Ann Jones is made contingent upon the death of one or both of their 
mothers within 10 years from the dateof the will; and that, as both Eliz- 
abeth and Ann survived the lO-j'ear lirait, the contingency on which the 
payment of the legacy to their children depended never happened; that 
William Dean was to retain the use of the principal ($5,000) until the end 
of 10 years from the date of the will, and then, provided that Elizabeth or 
Ann should be dead, to divide that sum among their children; but that, 
if neither Elizabeth nor Ann should be dead at that time, no division of 
the fund could be made then, nor at any time thereafter, for the reason 
that the will is silent as to how a division shall be made under such cir- 
cumstances. In construing wills of this class, two rules are to be ob- 
served: First, a reraaiuder will not be construed to be contingent merely 
from the inaccurate and inartificial use of expressions importing contin- 
gency, if the substance and effect of the limitations aiford ground for con- 
cluding that they were not used with a view to suspend the vesting; sec- 
ond, that a legacy will be construed to be contingent, if clearly so ex- 
pressed, howeyer absurd and inconvénient such a construction may be, 
and however inconsistent with what may be conjectured was the testa- 
tor's intention. 2 Pow. Dev. 224. To thèse may be added a third 
rule, that, where the question is whether a legacy is vested or contin- 
gent, the burden of proof is upon those who claim the latter construc- 
tion, and a remainder will not be construed as contingent when it can 
be construed, consistently with the testator's intention, to be vested. 
Dingley v. Dingley, 5 Mass. 5S5. It is also a canon of construction that 
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words and limitations inay be transposed, supplied, or rejected where war- 
ranted by the immédiate context or the gênerai scheme of the will. In- 
terpreting the will of Joseph Dean according to thèse rules, what is the 
meaning of the instrument? He begins by directing the interest of 
$5,000 to be paid to his wife annually during her liie, and on her death 
the interest of the said sum is to be paid in equal parts to her two daugh- 
ters, Elizabeth and Ann, during their lives, and, on the death of one or 
both of the daughters, the principal sum is to be divided equally among 
their children: provided, always, that William Dean, the testator's son, 
is to hâve the use of the principal until the end of 10 years from the 
date of the will; he paying the interest on the same to the children of 
Elizabeth and Ann, if the latter should die within the 10-year limit. 
The residuary clause gives ail the estate, real and personal, "alter ail my 
debts, funeral expenses, and the above mentioned five thousand dollars 
are paid, or secured to be paid,"to William Dean. The gênerai scheme 
of the will is that the testator's widow and her two daughters are to hâve 
successively the annual interest of $5,000 during their lives, and that 
the principal sum is to be ultimately and equally divided among the 
children of thèse two daughters, with the exception of Robert Kershaw, 
from whose share $300 are to be deducted on account of a debt due from 
him to the firm of Joseph Dean & Son. The testator left a considérable 
estate. His only son was his principal legatee, and the prominent pur- 
pose in the testator's mind when finally disposing of the $5,000 was to 
provide against the payment of that sum before the expiration of 10 
years from the date of the will, and, in Ihe endeavor to make his mean- 
ing clear, he uonecessarily repeats the condition attached to the pay- 
ment, and thus gives rise to the question whether the gift is vested or 
contingent. The residuary clause shows that he intended to dispose of 
ail his property absolutely, and that by the use of the words "paid, or 
secured to be paid," he cont«mplated the payment of the $5,000 to the 
children of Elizabeth and Ann. But in no event was the testator's son 
to be called on to pay that sum until the end of the 10-year limit. This 
condition was attached to the time of payment, and not to the legacy, 
which niakes the différence between a vested and contingent remainder. 
The legacy to the children of Ann Jones, therefore, vested instanter, but 
the time of its payment was postponed. The collocation of words used 
by the testator may suggest or import a contingent remainder, but there 
is no such clearly expressed intention in his will, viewed as a whole, as 
will support the claim of the défendant. The context pf the will is in- 
consistent with such intention. 

The second question admits of less doubt than the firstone. In Leivis 
V. Darling, 16 How. 1, the court held that whether the legacy was a 
charge on the real estate depended upon the intention of the testator, to 
be collected from the residuary clause of the will; the rule being that, 
where the testator gives several legacies, and then, without creating an 
express trust to pay them, makes a gênerai residuary disposition of the 
whole estate, blending the realty and personalty together in one fund, 
the real estate will be charged with legacies, for in such a case the resi- 
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due can only mean what remains after satisfying the previous gifts. 
The court further says that such is the settled lavv both in England and 
in the United States; citing Hill, Trustées, 360. See, also, Bank v. Hays, 
12 Fed. Rep. 663; and Ramho v. Rimer, 4 Del. Ch. 9. William Dean 
was to receive the whole estate of the testator, less the "debts, funeral 
expenses, and the above mentioned five thousand dollars;" which last 
sum was to be "paid, or secured to be paid," before he could claim the 
repidue. There can be no doubt that the legacy to the children of Eliz- 
abeth and Ann is a charge on the real estate. 

The statutory bond executed by William Dean on taking out letters 
testamentary did not, nor was it designed to, secure the payment of this 
legacy, because the time of its payment was uncertain, while the security 
afforded by the bond was limited to six years from its date, aiter which 
period no action could be brought on it against either the principal or 
bis sureties. In fact, the legacy did notbecome payable until more than 
20 years after the date of the bond , and long after the bond had been 
barred by the statute of limitations. It foUows that the words in the 
residuary clause, "secured to be paid," must bave meant some form or 
kind of security wliich would bemore permanent and enduring than that 
furnished bv the executor's bond. 



United States v. Jellico Mountain Coal & Coke Co. et al. 

(Circuit Court, M. D. Tennessee. June 4, 1891.) 

CoNSPiHACT— Trust Combination— Interstate Commerce. 

An agreement between coal minlng companios operating ehiefly in one state and 
dealers in coal in a city in another state, creating a coal exchange to advanoe the in- 
terests of the coal business, to treat ail parties to the business in a f air and équitable 
manner, and to estahlish the priée of coal, and change the same from time to time, 
by which it was agreed that the price of the coal at the mines should be 4}^ cents, 
the freight being 4 cents, and the margin of the dealer should be 4^ cents, mak- 
ing the price to the consumer 18 cents, and that, whenever the price oî the coal is 
advanced beyond an advance in freights, one-half the advance shall go to the mine 
owner, and the other half to the dealer, and a penalty was provided by fine, of 
any member selling coal at a less price than the price fixed by the exchange, and 
by which it was forbidden for owners or operators of mines to sell coal to any per- 
son other than members of the organization, and for dealers to purchase of miners 
who were not members, but exempting coal used for manufacturing and steam- 
boat purposes from the prices prescribed until ail the mines tributary to that mar- 
ket should corne into the' exchange, or until the exchange could coutrol the pi-ices 
of coal used by manufacturers, is within the language of Act Cong. July 3, 1890, 
declaring "every contract or combination in the form of a trust or otherwise, or 
conspiracy in restraint of trade or commerce among the several states, " and also 
the monopolizing, or combination with another to monopplize, trade or commerce 
among the several states, a misdemeanor. 

In Equity. On bill for injunction. 

John Ruhm, U. S. Atty., Lee Broock, Asst. Dist. Atty., and James Trim- 
ble, for the United States. 

TiUman & Tillman, Henderson de Jourolman, and Hill & Granberry, for 
iefendants. 
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Key, J. The pétition in this case is filed against the members of the 
Nashville Coal Exchange. The membership of the exchange is com- 
posed of varions coal mining companies operating mines in Kentucky 
and Tennessee, chiefly in Kentucky, and of persons and firms dealing 
in coal at Nashville, Tenn. It is alleged that the purposes, objects, and 
agreernent of the défendants are in violation of an act of congress ap- 
proved July 2, 1890, entitled "An act to protect trade and commerce 
against unlawful restraints and monopolies," and the pétition seeks to 
restrain and prevent the violations of the act by injunction under sec- 
tion 4 of the law. The first section of the act déclares that "every con- 
tract or combination in the form of trust or otherwise, or conspiracy in 
restraint of trade or commerce among the several states, is declared illé- 
gal." The second section déclares that "every person who shall monop- 
olize, or combine or conspire with another person or persons to monop- 
olii.»i, any part of the trade or commerce among the several states * * * 
shaU be guilty of a misdemeanor." A violation of the first section is a 
misdemeanor also. By the fourth section jurisdiction is conferred upon 
the circuit courts of the United States to prevent and restrain violations 
of the act, and it is made the duty of district attorneys in their respect- 
ive districts, under the direction of the attorney gênerai of the United 
States, to institute proceedings in equity to prevent and restrain such 
violations. The articles of agreernent between the défendants provide, 
among other things, that the objects of this exchange are, "To do ail in 
its power to advance the interests of the coal business at Nashville, to 
treat ail parties to this agreernent in a fair and équitable manner, and to 
establish priées on coal at Nashville, Tenn., and to change same from 
time to time, as occasion may require." Priées to consumers at Nash- 
ville are to be established so as to sell coal at a fair and reasonable prif^e, 
so as to allow ail parties a fair profit for their product. Every person, firm , 
or corporation owning or operating mines who ship coal to Nashville 
shall be eligible to membership in this exchange, and ail coal dealers in 
the city of Nashville are also eligible to membership. None others are 
eligible. Any member of the exchange who may withdraw from it, and 
continue in the coal trade in Nashville, or ship any coal to Nashville, 
shall forfeit and relinquish ail interest of any and every kind, however 
obtained or accru éd. The exchange will from time to time establish 
priées at which coal shall be sold in Nashville. Coal classed as No. 1 
shall be valued at the mines at 4} cents minimum priée for bushel of 80 
pounds lump, and freight being 4 cents, tbe dealer's margin to be 4i cents, 
making the priée of lump coal 13 cents per bushel; No. 2 to be valued 
at 5 cents at the mine; No. 3 at 6 cents; and when the above priées are 
advanced in excess of the advance in freights, then one-half the advance 
shall go to the mine owners and one-half to the dealers. Every mem- 
ber found guilty of selling coal at a less price than the price fixed by 
the exchange, either directly or indirectly, shall be fined 2 cents per 
bushel and $10 for the first offense, and 4 cents per bushel and $20 for 
the second offense. A majority of ail the members shall constitute a 
quorum for the transaction of business. Owners or operators of mines 
V. 46F.no. 6— 28 
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shall not sell or ship coal to any person, firm, or corporation in Nash- 
ville, or West Nashvillè, or East Nashville, who are not merabers oï the 
exchange, and dealers shàll not buy coal from any one not members of 
the exchange. Ail coal used for manufacturing and steam-boat pur- 
poses shall be exempt from priées made by the exchange until ail mines 
tributary to this market shall become members of the exchange, or until 
the exchange can control priées to govern coal used by manufacturers. 
No coal shall be sold in any month to be delivered in any following 
month except at priées fixed for the particular month in which coal so 
sold is to be delivered. Fines and penalties are declared, so as to en- 
force the stipulations embodied in the constitution and by-laws of the 
exchange. 

It can hardly be denied that such provisions as thèse, by a body ol 
persons such as compose this exchange, is a contract or combination in 
restraint of trade or commerce, or an attempt between différent persons 
to monopolize a part of the trade or commerce, betw,een parties who are 
citizens of or réside in différent states. It is shown that several mining 
companies in Kentucky engaged in raising coal, and most of the coal 
dealers of Nashville, Tenn., hâve entered into the foregoing mentioned 
arrangement. It is insisted for the défendants that the subject of agree- 
ment is not Interstate commerce; that the obligation as to the mining 
companies ends at the mines. The priée is fixed and paid at that point, 
and consequently controversies in regard to the contract as to them be- 
long exclusively to the courts of the state of Kentucky; that, so lar as 
the dealers are concerned, the price of the coal is fixed for its sale at 
Nashville, and after it becomes their property by delivery to them, and 
therefore the courts of Tennessee hâve the jurisdiction as to them. Vari- 
ous authorities are cited, and the debates in the senate of the United 
States are read, to sustain this view of the case. As I understand the 
contention of défendants' counsel it is that the agreement is not violative 
of the terms of the act of July 2, 1890; but, if it is, the act is unconsti- 
tutional: First. Because the constitution confers upon the courts of the 
United States in such a case jurisdiction over "controversies between cit- 
izens of différent states." That the fact that parties to a contract are 
citizens of différent states does not confer jurisdiction. There must be 
a controversy between the parties to the contract, and this litigation is 
not a dispute between the contracting parties, but between the govern- 
ment and thèse parties. Second. That the act créâtes and defines crim- 
inal offenses, and the constitution provides that the "trial of ail crimes 
except in cases of impeachment shall be by jury," and that section 4 of 
the act, so far as it attempts to give circuit courts of the United States 
équitable jurisdiction over the violations of the act, is unconstitutional. 
It is insisted the proceeding authorized is, in substance, an information 
in equity charging défendants with a misdemeanor. 

I shall not enter into a. discussion of the constitutionality of the law. 
A court, especially an inferior one, should hesitate long and consider 
carefully before it should déclare an act of congress, passed after délibér- 
ation and debate, and approved by the président, unconstitutional. The 
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reasons for such a décision in such a case should be clear and undeniable. 
If doubtful or questionable, the doubt should be resolved in favor of the 
law. The arguments against the validity of the act hâve been urged 
with great plausibility and strength, and an array of authorities hâve 
been read as sustaining the views of défendants' counsel. The positions 
of défendants' counsel hâve been met with equal force and ability by 
those representing the government, and many authorities bave been re- 
ferred to in support of the power of congress to pass the law; and with- 
out nicely adjusting and weighing the opposing views of counsel, enongh 
appears to prevent me from declaring the act, or any part of it, as out- 
side of the powers granted to congress by the constitution. 

The remaining question is whether the agreement and régulations be- 
tween the défendants are a "contract or combination in restraint of trade 
or commerce between states;" are they évidence of a combination to 
raonopolize "any part of the trade or commerce" between the states of 
Tennessee and Kentucky? The coal mines are in Kentucky, and the 
coal is to be mined there for a certain price, and the agreement conten- 
plates its shipment to Nashville. To be sure it is not to be transported 
thither by the défendants or any of them, but the prico for which it is 
to be shipped is fixed or stated, and becomes a partof the price for which 
the coal is to be sold at Nashville; and when the priées fixed "are ad- 
vanced in excess of the advance in freights, the one-half of the advance 
shall go to the mine owners and one-half to the dealers." In making 
the agreement the transportation of the coal from Kentucky to Nash- 
ville was a necessary incident to and élément in the arrangement, 
and its exécution would hâve been impossible without it. The instru- 
mentality of transportation did not belong to nor was it controlled by 
them, but it was used by them and paid by them for services rendered. 
The contract provided for the sale of coal in Kentucky, its shipment to 
Nashville, Tenu., to dealers there, for its retail to consumers. It was, 
to ail intents aud purposes, a traffic, trade, commerce between states. 
Was the purpose of the exchange to monopolize a part of this trade, or 
to combine in restraint thereof? The exchange does not propose to be 
governed and controlled by the public markets arising from compétition 
and the opérations of the laws of supply and demand. On the contrary, 
it announces that its purpose is "to establish priées on coal at Nashville, 
Tenu., and to change the -same from time to time as occasion may re- 
quire," and in carrying out this object it asserts that — 

"The exchange will establish priées at which coal shall be sold in Nashville, 
snbject, however, to the foUowing conditions and basis: Coal classed as Ko. 
1 to be valued at the mines at 4J cents minimum price per bushel of SOpounds 
for lump, and freight being 4 cents, the dealer's margin to be 4J cents, mak- 
ing the price of lump coal 13 cents per bushel; No. 2 to be valued at 5 cents 
at the mines, No. 3, 6 cents; and when tlie above priées are advanced in ex- 
cess of the advance in freights, then one-half of the advance shall go to the 
mine owners and one-half to the dealers. Any member found guilty of sell- 
ing coal at a less price than the price flxed by the exchange, either directly or 
indirectly, shall be flned 2 cents per bushel and $10 for the flrst ollease, and 
4 cents a bushel and $20 for the second offense." 
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Thèse provisions, so far as this combination could do so, fixed the 
lowest price of coal to consuraers in and near Nashville at 13 cents per 
bushel, and prevented coal being sold there at a cheaper rate, no niatter 
how much less it might cost in an open and unobstrueted inarket. Nor 
is this ail. The exchange ordains that "owners or operators of mines 
shall not sell or ship coal to any firm, person, or corporation in Nashville 
or West Nashville or East Nashville who are not members of this ex- 
change, and dealers shall not buy coal from any one who is not a 
member of the exchange." The coal trade is confined, so far as the 
market supply is concerned, to transactions between the miner and 
dealer, the priées are fixed by them, and the miner and dealer only are 
eligible to membership. The miners of the conceru cannot sell to any 
dealer in or near Nashville who is not a party to the agreement, nor can 
such dealer purchase coal of any miner anywhere who is not a member 
of the body. The opérations of both are confined within the member- 
ship. So far as Nashville is concerned, they cannot go to cheaper or 
more favorable markets, or deal with those who would give more favorable 
terms. The restraint is positive and undeniable. Moreover, in thefirst 
section of the by-laws of the exchange it is asserted that "ail coal used 
for manufacturing and steam-boat purposes shaîl be exempt from priées 
made bj' this exchange until ail mines tributary to this market shall be- 
come members of the exchange, or until the exchange can control priées 
to govern coal used by manufacturers." This clearly indicates the pur- 
pose of the association to be to control the price of coal in the Nashville 
market used in manufacturing and in steam-boats wheuever it could; 
that the mines of coal tributary to Nashville wereall expected to become 
members of the exchange, whereupon the priées of coal could be fixed 
absolutely, and the necessary inference from this déclaration and the 
entire organic structure of the body is that it feit strong enough already 
to regulate and establish the priées of domestic coal in that market, to 
a large extent, at least, and that this exchange might now monopolize 
the business of dealing in domestic coal in the Nashville market, and in 
the future monopolize by and confine to its membership the entire trade 
in coal at that point. It seems to me that the purposes and intentions 
of the association could hardly hâve been more successfully framed to 
fall within the provisions of the act of July 2, 1890, had the object been 
to organize a combination, the business of which should subject it to the 
penalties of that statute, and that there is no need of authorities to sus- 
tain such view of the case. Kegarding the act as constitutional, I see no 
way for the défendants to escape its condemnation. 

Proof bas been taken, on one hand, to establish that the people of 
Nashville hâve been and are being injured by the high priées which hâve 
been and are being paid for coal, and the extent of the injury. On the 
other hand, défendants bave introduced proof to show that the higher 
freight rates to Nashville, and the want of facilities for transportation by 
railroad and water, are the causes for the higher priées of coal at Nash- 
ville than at Louisville or Memphis, but it is needless to enter upon this 
branch of dispute. "The attempt to monopolize or combine" is de- 
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nouriced by the second section of the act, and the first section déclares 
that "every contract or combination * * * in restraint of trade or 
commerce among the several states * * * is hereby declared illé- 
gal." The attempt — the contract to do the tbing prohibited — is enough 
to incur the penalties of this law. 

I conclude that the défendants, by the organization of the Nashville 
Coal Exchange, and their opérations under it, bave been, and atthe time 
of filing the pétition in this cause were, guiity of a violation of sections 
1 and 2 of the act of July 2, 1890, and should be enjoined from further 
violations of the law, as provided by the fourth section thereof. 

The pétition will be dismissed as to such of the défendants as are not, 
or were not, members of the exchange at the time of the filing of the 
pétition. 



Glidden V. Whittier et al. 

(Circuit Court, D. Idaho. June 1, 1891.) 

1. Attachment — Motion to Dissolve. 

Motion to discharge, under statute of Idaho, may be for the irregularity of its 
issue, even af ter the attached property has been redelivered to the défendant upon 
his giving the counter-undertaking provided for by statute. 
3. Same— SiiFFiciESoy of Apfidavit. 

Afadavit is sufacient vfhich allèges that plaintifE has no security by mortgage or 
lien upon real or personal property, although it omits the other statutory clause, 
"or pledge of personal property. " 
{Syllabus by the Court.) 

At Law. Motion to discharge attachment. 
John R. McBride and Albert Allen, for plaintiff. 
W. B. Heyburn, for défendants. 

Beatty, J. This action was commenced in the state court for the 
county of Shoshone on the 31st day of July, 1891, and on the same day 
the plaintiff caused certain ores, the property of the défendant, to be at- 
tached. Two day s thereafter the défendants made their appearance 
in the cause, and moved for the release and redelivery to them of the 
attached property, upon the exécution of a proper undertaking, in pur- 
suance of section 4320, Rev. St. Idaho, and thereafter, on the 4th day 
of August, upon the hearing of such motion, the undertaking having 
been given, thejudge of such court ordered the redelivery to défendant 
of ail such property. On the 9th day of August the défendant moved 
said state court "to discharge the writ of attachment, and exonerate the 
makers of the undertaking heretofore given, and to release from the 
opération of attachment the property attached," on account of the irreg- 
ularity in the affidavit upon which the attachment was originally issued. 
This motion does not appear to hâve been determined in such state court, 
and is now hère renewed. 
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The first question involved is whether the défendants, by tne execn- 
tion of the bond for the release to them of the attachedproperty, waived 
their right to move the discharge of the attachaient. It wiil be found 
iipon an examination of the limited décisions on this subject that they 
are contradictory, ehiefly, perhaps, from a difîerence in the statutes 
upon which they are based. It is provided by section 4319, Id., "that 
upon the exécution of the undertaking mentioned in next section, an 
order niay be made, releasing from the opération of the attachment ail 
the property attached," and Ibr its delivery to the défendant. It is evi- 
dently the design of thie statu te that the attached property shallpass into 
the absolute possession and conirol of the défendant on his exécution of 
the proper bond. The plaintiffs claim or lien upon the property by 
virtue of his attachment is absolutely annulled, and it is entirely released 
from ail claim of the law, and, in lieu of his attachment lien, plaintiif 
must rely upon the undertaking given by défendant. This undertaking 
would seem to be a new and independent contract, into which the de- 
fendant and his sureties enter, regardless of plaintiffs désire in the 
promises, but for his security. Generally when so made anj^ irregular- 
ities in plaintiffs attachment proceedings are known to the défendant, 
and certainly in this case those now complained of were fully known to 
défendants. It would seem clear upon principle that an undertaking 
entered into under such circumstances should be held a new and inde- 
pendent contract, and should operate as a waiver of ail defects in, and 
objections to, the original attachment proceedings which the défendant 
could hâve made. So it would be held in this case if the statutes above 
referred to were not qualified by the next section, (4321,) which pro- 
vides that " the défendant may also at any time, either before or after 
the release of the attached property apply on motion to the court that 
the writ of attachment be discharged, on the groùnd that the same was 
improperly or irregularly issued." This section, immediately following 
the two in which the mode of releasing property from attachment and 
redelivering it to the défendant is defined, must be construed with them, 
and it does clearly continue in the défendant the right to move the dis- 
charge of the writ of attachment for any irregularity in its issue, not- 
withstanding he may hâve before released his property by the exécu- 
tion of a proper undertaking. The défendants in this case hâve not 
waived their right to insist upon this motion for the discharge of the 
writ. Was it improperly or irregularly issued? The défendants allège 
it was, because plaintiffs afiidavit, upon which it was issued, only al- 
lèges that the payment of the debt sued for "has not been secured by 
any mortgage or lien upon real or personal property," whereas section 
4303 of the statutes requires the additional allégation, "or any pledge of 
Personal propertJ^" Does the omission of this clause render the atfidavit 
void, or can the afBdavitbe construed to hâve stated ail required by the stat- 
ute ? It is évident that the design of the statute is to give the creditor 
the privilège of securing his debt by attachment only when he has not 
already acquired some security by mortgage or lien upon real or personal 
property, or by a pledge of personal property. The important fact to- 
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be shown by his affidavit is that he bas not security for bis claim. A 
pledge of property cannot exist without its possession being placed un- 
der the control ol' tbe pledgee, and such pledge and possession give to 
sucb pledgee a lien upon such property. A lien upon personal property 
may exist without controlling its possession, or without its being pledged, 
but a pledge cannot exist without creating a lien. If the plaintifî had 
stated in bis afïidavit only that he had no security by a pledge of Per- 
sonal property, it would not follow that he might not hâve security by a 
lien; but the déclaration that he has no lien does negatîve ail possibility 
of his having a pledge. It is therefore concluded the affidavit satisfies 
the requirements of the statute. 

It is also objected that the undertaking on attachmentis informai, but 
on comparing it with the statutory requirements it seems to be in ex- 
act compliance therewith. It is frequently urged that attachment pro- 
ceedings, being in dérogation of the common law, must be strictly con- 
strued. Whatever reason may hâve ever existed for the application of 
différent rules of construction to différent laws, or what such rule would 
require, need not beinvestigatedhere. Section 4, Rev. St. Idaho, provides 
that such rules of construction shall hâve no application to such statutes, 
and that their provisions, and ail proceedings under them, are to be 
"liberally construed, with aview to etfect their objects and promote jus- 
tice." The motion to discharge the attachment is overruled. 



Berry et al. v. Knights Templars' & Masons' Life Indemnity Co. 
(ClreuM Court, W. D. Missouri. May 9, 1891.) 

1. FOBEiGN Ltfe Insurance Company— Lex Loci Contractcs — Stipulation aoainst 

Sdioide— Validity. 

A lif e Insurance company chartered in the state of Illinois carried on its business 
in the state of Missouri through agents appolnted for that purpose. The method 
of doing business was ttiis; The agent in Missouri would solicit and receive from 
citizens of that state applications for Insurance, which he would forward to the 
home office of the company at Chicago. When an application was approi ed, a pol- 
icy was flUed up, dated, and signed by the ofBcers of the company at Chicago, and 
transmitted by mail to the agent of the company in Missouri, who, upon the pay- 
ment to him by the applicant of the iirst premium, called in this case au "entranèe 
fee, " delivered the policy to the assured. Upon thèse facts, held: (1) That the 
company was "doing business" in tVie state of Missouri within the meaning of those 
words in section 5982 of the Revised Statutes of that state; (2) that the policy was 
a Missouri, and not an Illinois, contract, and that the validity and légal effect of its 
stipulations must be determined hy the laws of Missouri; (8) that a stipulation in 
such a poliey that "in case o£ the self-destruction of the holder of this policy, 
whether voluntary or involuntary, sane or insane, * * * this policy shall be- 
come null and void, " is void under section 5983 of the Revised Statutes of Missouri, 
which déclares such a stipulation in a policy issued by "any company doing busi- 
ness in this state shall bevoid;" (4) that the statute is mandatory and absolute, 
and cannot be waived or suspcnded by convention of the parties, or by any device 
whatsoever. 

2. Bame— DoiSG Business Contbaky to Law — Validity or Policy— Estoppel. 

If a l'ife insurance company of one state does business in another state without 
doing those things which the law of thë state requires to be done by a foreign in- 
Burance company to qualify it to do business therein, the company and its offlcers 
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and agents inour the prescribed petialtles, but its policies are binOing on the Com- 
pany, and may be enforced by the holder in the same manner and with like effect 
as if it had qualifled itself to do business in the state. In a suit by a policy-holder 
the Company is estopped to deny that it was authorized to do business in the state. 
3. Same— Life Indkmnitt Company. 

"The Knights Templars' & Masons' Life Indemnity Company," a corporation of 
the state of Illinois, is not"a co-operative benevolent Insurance society, " nor "a 
f raternal brotherhood having a community interest, " — whatever thèse phrases may 
mean, — but is an incorporated life Insurance Company on the coopérative or assess- 
ment plan, not for mutual benevolence, but for mutual insurance, and as such it 
comes -within the purview of the statutes of the atate of Missouri relating to life 
insurance companies. 

At Law. 

George Hall, E. M. Harher, and F. H. Bacon, for plâintiffs. 

Luther Collier and Huston & Farrish, for défendant. 

Caldwell, J. On the 6th day of July, 1885, the défendant, a cor- 
poration created under the laws of Illinois and doing business in this 
state, issued to John B. Berry, then a résident and citizen of this state, 
a policy of insurance on his life for the sum of $5,000, subject to condi- 
tions which will be hereafter noticed. On the 7th day of November, 
1889, Berry committed suicide by hanging. The holders of the policy, 
the présent plaintifi's, made due proof of Berry's death, and demanded 
payment of the policy. The company refused to pay, upon the ground 
that the policy was void by reason of the following condition contained 
therein, viz. : "In case of the self-destruction of the holder of this pol- 
icy, whether voluntary or involuntary, sane or insane, * * * this 
policy shall become null and void." The plaintifFs thereupon brought 
this suit to recover the amount of the policy. The company pleads the 
suicide of the assured, and the above-recited condition of the policy, in 
bar of the action. The plâintiffs reply that a statute of this state, in 
force at the date of the policy, renders that provision of it void. The 
statute reads as follows: 

"In ail suits upon policies of insurance on life hereafter issued by any com- 
pany doing business in this state, it shail be no défense that the assured com- 
niitted suicide, unless it shall be shown to the satisfaction of fche court or jury 
trying the cause that the assured contemplated suicide at the time he mado 
his application for the policy, and any stipulation in the policy to the con- 
trary shall be void. " Section 5982, liev. St. Mo. 

If this statute is applicable to the policy in suit, it puts an end to the 
company's défense. The défendant contends that it is not applicable for 
several reasons. 

1. It is said the policy is an Illinois contra et, and to be construed by 
the laws of that state. But clearly this is not so. The company estab- 
lished an agency, and carried on its business, in this state. It was 
through that agency the assured, who was a citizen and résident of the 
state, made his application and received his policy. The fact that the 
policy was signed by the olficers of the company in Chicago has no sig- 
nifîcance. It was transmitted to the company's agent in Missouri, who 
received the premium, called, in this case, an "entrance fee," and de- 
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livered the policy to the assured, at his home in this state, and it took 
effect at that place and from that date. Corporations are artificial cré- 
ations, and hâve no natural rights, and their constilutional and légal 
rights, in some respects, fall short of those of natural persons. A state 
cannot deny to the citizens of other states the right to do business within 
its limits, but it may deny such right absolutely to corporations of other 
States, or may admit them to do business on such ternis and conditions 
as it is pleased to prescribe. And when an insurance company of one 
state does business in another, the laws of the latter state prescribing the 
terms and conditions upon which it is allowed todo business in the state 
are obiigatory upon it. Thèse conditions may extend to the form and 
légal effect of the company's policies, and if, in the course of its busi- 
ness in the state, it issues policies on the lives or on the property of the 
citizens of the state which contain conditions prohibited by or in con- 
travention of the laws of the state, such conditions are void. Doing 
business in the state brings the policy within the opération of its laws, 
notwithstanding the policy may be signed, and the loss made pay- 
able, in another state. In such cases the company cannot, by any con- 
trivance or device whatever, évade the effect and opération of the laws 
of the state where it is doing business. Wall v. Society, 32 Fed. Rep. 
273. 

2. It is contended that the provision in the policy, declaring that it 
shall be void if the assured commits suicide, is a waiver or nullification 
of the statute which déclares such a stipulation in a policy "shall be 
void." The statute is mandatory and obligatory alike on the insurance 
company and the assured. Its very object was to prohibit and annul 
such stipulations in policies, and it cannot be waived or abrogated by 
any form of contract or by any device Avhatever. The législative will, 
when expressed in the peremptory terms of this statute, is paramount 
and absolute, and cannot be varied or waived by the private conventions 
of the parties. 

3. The next contention of the défendant is that, although it was do- 
ing business in the state at the time the policy was issued, it had not 
then done those things which by the laws of the state were conditions 
précèdent to its right to do business in the state, and "that, therefore," 
in the language of its counsel, "the défendant did not in any way submit 
to the jurisdiction of the state," and is in no manner bound by its laws. 
The state laws referred to were enacted for the benefit of the state, and 
the protection of the policy-holders. By failing to coniply with them, 
the défendant and its agents incurred the prescribed penalties; but such 
failure does not aff'ect the validity of its jxjlicies, or in any manner op- 
erate to the préjudice of its policy-holders. By the fact of doing busi- 
ness in the state it asserted a compliance with the laws of the state, and, 
after enjoying ail the benefits of that business, and receiving the money 
of the assured, it will not be heard to say that it never submitted "to 
the jurisdiction of the state." It can reap no advantage from its own 
wrong. To sustain this défense would be giving judicial sanction to 
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business methods much belôw the standard of common honesty. Ehr- 
man y, Insiirance Co., 1 Fed. Rep. 471, 1 McCrary, 123; Fletcher v. In- 
surance Go., 13 Fed. Rep. 528, 4 McCrary, 440; Insurance Co. v. Elliott, 
5 Fed. Rep. 225, 7 Sawy. 17; Wall v. Society, 32 Fed. Rep. 273; Insur- 
ance Co. V. McMUlen, 24 Ohio St. 67 ; Olay, etc. , Ins. Co. v. Huron Sait, etc. , 
Go., 31 Mich. 346; Insurance Go. v. Wakh, 18 Mo. 229; Lamb v. Bowser, 
7 Biss. 315, 372; Insurance Co. \. Matthms, 102 Mass. 221. 

4. It is next contended that the défendant is not a life insurance Com- 
pany, and therefore not subject to the laws of the state applicable to life 
insurance companies, and particularly that section 5982 of the Revised 
Statutes of the state has no application to its policies. The company 
is variously styled in the aiiswer and brief of its counsel "a corporation 
for benevolent purposes,""a fraternal brotherhood, having acommunity 
interest," and "a co-operative benevolent insurance society." The défend- 
ant was incorporated under the gênerai incorporation laws of the state of 
Illinois on the 6th day of May, 1884. Its character as a corporation is 
disclosed by its charter, the policies it issues, and its mode of conducting 
business. Its charter provides: 

"art [CLE I. 

"Section 1. This company sliall be known as the «Knights Templars' and 
Masons' Life Indemnily Conipiiny.' 

"Sec. 2. The objeet of this compuny shall be to furnish life indemnity or 
pecuniary benetits to the widows, orphans, heirs, relatives, devisees, or lega- 
tees of deceased members, accoiding to the regulutions and provisions herein- 
after specified. 

"Sec. 3. ïhe principal office of the company shall be at Chicago, Illinois», 
but the board may eslablish brandi oïlices elsevvhere. 

"article II. 

"Section 1. The officers of this company shall be a président, vice-président, 
second viee-president, and médical directur, to be chosen annually by the board 
of di recto rs. 

"Sec. 2. Tht affairs of tlie corporation shall be managed by not less than flve 
nor more than nine directois, who sliall be elected from and by the members. 
* « * 

"akticle ni. 

"Sec. 2. The board of directors shall hâve power to employ any agent, 
agents, or other service, t'or siicli time, and on sueh terms, and with such pow- 
ers, as in their judgmeut will best promote and conserve the interests of the 
compuny. * * « 

"akticle IV. 

"Sec. 3. Policies of membersliip may beissued uponabasisof benefits rang- 
ing in amoiiiits to tive thousand dollars. * * * 

"Sec. 4. Upon the death of any member, an asseasment, increasing with âge, 
shall be made upon the surviving members, provided an assessmeiit is needed, 
according to the foUowing table of rates. Said table is drawn for $1,000, 
which shall be the unit in determining ail other amounts: 
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"Table 


of Rates — Assessments par $1,000. 




Years of âge, 


inclusive, 21 to 30, 


... 


- $0 50 


•t t« 




31 to 35, 


. 


60 


4( <l 




86 to 40, 


... 


65 


et <■ 




41 to 45, 


... 


80 


«C <l 




46 to 50, 


... 


95 


-4( (t 




51 to 55, 


... 


1 20 


■4* «t 




56 to 60, 


... 


- 1 50 


■4t t( 




61 to 65, 


... 


2 00 


*l II 




66 and upw 


ards. 


- 2 55 



— But no assessment shall be made so long as the money in tlie death fond 
will pay the maximum loss in full." 

Its sources of revenue are an entïance free of from $6 to $12, depend- 
ing on the amount of the policy, paid by each member on the acceptance 
of his application, fixed annual dues, at the rate of $1 dollar for each 
$1,000 of Insurance, and assessments on its members, according to 
the fixed rule in the charter, to pay death losses. Three-quarters of the 
money derived from assessments to pay death losses is placed to the 
crédit of the death fund, to pay policies. The reraaining fourth of the 
money derived from that source, and ail the moneys derived from en- 
trance fées and annual dues, in the language of the charter, constitute 
"a contingent fund, out of which the expenses and emergencies are to be 
met." The policies issued by the company provide that on the death of 
the assured the policy-holder shall receive the amount of the policy, and 
the money "paid on the policy in assessments, subject to the limitation, 
as to the amount of such pay ment, as provided in section one of article 
seven" of the charter, which reads as follows: 

"A policy of niembership for flve thousand dollars shall be good for ail tlie 
money in the death fund arising from one assessment, provided it shall not 
«xceed five thousand dollars and ail the money paid on the policy in assess- 
ments; and a certiflcate for four thousand dollars shall be good for four- 
flfths of ail the money in the death tiind arising from one asr«ssment, pro- 
Yided it shall not exoeed four thousand dollars and ail the money paid on the 
policy in assessments; and soon in the same proportion as to allcertificates." 

If the money in the death fund arising from one assessment to pay 
■& policy of a given amount is sufficient for that purpose after deducting 
therefrom 25 per cent, for the "contingent fund," as provided by article 
5 of the charter, the full amount of the policy is paid ; if not, the policy- 
holder loses the deficiency, the company, unlike regular mutual compa- 
nies, having no reserve fund. If the assured fails to pay promptly his 
annual dues or assessments, the policy becomes void; and there are 
numerous other conditions relating to the place of résidence, travel, oc- 
cupation, habits, and the like, of the assured, upon the violation of any 
one of which the policy is forfeited, being in this and other respects 
similar to the policies usually issued by life insurance companies. The 
manager testifies that the company does business in a good many states, 
and that the bulk of its business is done by and through agents, who 
are paid by the company for their services. Upon the organization of 
the company by its charter members, it was understood that members of 
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the Masonic order only should be admitted to membership, and the 
practice bas conformed to that understanding, though there is no pro- 
vision to that effect in the charter or po]icJ^ When the company was 
incorporated in 1884 there were but six charter members or corporators, 
each oneof whom became adirector and officer of the company immediately 
upon its organization, and bas continued to be such from that time down 
to the taking of the dépositions in this case, with the exception of one, 
who died, and the surviving directors elected a person to fillthe vacancy 
thus created. Ail the ofEcers and agents of the company enjoy remuner- 
ative salaries and commissions; the commissions of the manager amount- 
ing, at times, to as much as $1,000 per month. The company bas no 
affiliation, and sustains no officiai relation or connection, with the Ma- 
sonic order, or any lodge or body belonging to that order. No Masonic 
body bas the power of Visitation, or any other jurisdiction or authority, 
over it, nor is any Masonic body responsible for the conduct of its busi- 
ness, or its debts or obligations. The Masonic feature of the company is 
limited to its name, and the restriction of its membership to Masons, 
and the employment of Masons as its agents. The success of the com- 
pany attests thewisdomofits founders in this regard in a business point 
of view. By thèse means its agents hâve the entrée to Masonic lodges 
and other Masonic bodies. The advantages accruing from this privilège 
in the solicitation of membership and business are obvions. There are 
corporations in which the élément of Insurance is so mingled with benev- 
olent, charitable, social, or other ends that it is difficult to tell whether 
they should be classed as Insurance companies or benevolent societies. 
But that difficulty does not arise in this case. It is apparent, from au 
examination of its charter, and its method of doing business; that the 
défendant is a mutual life Insurance company on the assessment plan. 
Its business is Insurance, and nothing else. There is not a social, 
charitable, or benevolent (eature in its organization, or the conduct of its 
business. It bas no lodges, pays no siok dues, and distributes no aid, 
and gives no attention, to members in distress or poverty. It deals 
with its members on the strictest business principles. The policy- 
holders get nothing for which full value has not been paid by the as- 
sured, but the assured may pay much, and the policy-holder receive 
nothing, by reason of the forfeiture of the policy for a violation of some 
one of its numerous conditions. It would be a curions sort of benevo- 
lence which would withhold from innocent chiidren the Insurance ef- 
fected for their benefit on the life of their father because he committed 
suicide. But that is the kind of benevolence the défendant wants to 
practice in this case. The assumption of a Masonic name does not 
make it a Masonic institution. A popular or captivating name often 
performs a useful office as a business advertisement, but it goes for noth- 
ing in determining the légal character of the corporation adopting it< 
The law is not to be cheated by any gloss of words. It judges thingg 
by what they are in fact, and not by their names. 

The learned counsel for the défendant say in thëir brief that their 
client manifests its "benevolence by contract, and through contractual 
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relations, instead of mère voluntary, and therefore uncertain, gifts." 
That is precisel y the kind of benevolence practiced by ail Insurance com- 
panies as long as they continue to pay their honest losses. The défend- 
ant is not "a co-operative benevolent insurance society,"nor"afraternal 
brotherhood, having a community interest," (whatever thèse phrases 
may mean,) but is an incorporated life insurance company on the co-oper- 
ative or assessment plan, not for mutual benevolence, but for mutual in- 
surance, and as such it cornes within the purview of the statutes of this 
state relating to life insurance companies. State v. Association, 6 Mo. 
App. 171; State v. Oritchett, (Minn.) 82 N. W. Rep. 787; Farvier v. 
State, CTex.) 7 S. W. Rep. 220; Walter v. Sodety, (Minn.) 44 N. W. 
Rep. 57; McConndi v. Association, (lowa,) 43 N. W. Rep. 188; Com. v. 
Association, (Pa.) 18 Atl. Rep. 1112; Com. v. Weth&rbee, 105 Mass. 149; 
GoUen Ride v. Feople, 118 111. 492, 9 N. E. Rep. 342; State v. Society, 72 
Mo. 146; Wallv. Society, 32 Fed. Rep. 276. The clause in the policy 
declaring it void in case of the suicide of the assured is itself void under 
the section of the Revised Statutes heretofore quoted. Let judgment be 
entered for the plaintiffs. 

Note. Since the opinion in this case was filed, the suprême court of the 
United States has decided the case of Equitable Life Assurance Soc. v. Pettus. 
The opinion of the circuitcourt in tliat case is reported under the title of Wall 
v. Society, 32 Fed. Rep. 273. The suprême court afflimed the judgment of the 
circuitcourt, and say: " Upon this record, the conclusion is inévitable that the 
policy never became a completed contract, bindingeither party to it, until the 
delivery of the policy and the payment of the flrst premium in Missouri; and 
consequently that the policy is a Missouri contract, and governed by the laws 
of Missouri." Referring to the Missouri statute prescribing the rules for the 
commutation of life policies upon whict» tvvo full annual piemiums had been 
paid, the court say: "The manifest object of this statute, as of many statutes 
regulating the form of policies of insurance on lives oragainst tires, istopre- 
vent insurance companies frominserting in their policies conditions of forfeit- 
ure or restriction, except so far as the statute permits. The statute is not di- 
rectory only, or subject to be set aside by the company with the consent of the 
assured; but it is mandatory, and controls the nature and terras of the contract 
intowhich the company may induce the assured to enter." It follows that tlie 
insertion in the policy of a provision for a différent ruleof commutation from 
that prescribed by the statute, in case of default of payment of premium after 
three premiums hâve been paid, as vvell as tlie insertion in the application of 
a clause by which thebeneflciary purportsto "waiveand relinquish ail rightor 
claim to any other surrender value than that so provided, whether required 
by a statute of any state or not," is an ineffectuai attempt to évade and nul- 
lify the clear words of the statute. The opinion was delivered May 11, 1891, 
and will probably appear in volume 140 of United States Reports. 
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DOZIER V. FlDELITY & CaSUALTY Co. OF NeW YoEE. 

{Circuit Court, W. D. Missouri, W- D. June 8, 1891.) 

Accident Inscbance— Sun-Stroïb. 

"Sun-stroke or beat prostration, " contracted by the décèdent in the course of his 
ordinary duty as a supervising architect, is a disease, and does not corne witliin 
the ternis of a polioy of insurance againat bodily injuries, sustained through ex- 
ternal, violent, and accidentai means," but expressly excepting "any disease or 
bodily inflrmity. " 

At Law. On demurrer to pétition. 

This is an action on an accident insurance policy. The assured, 
Willoughby L. Dozier, on the 26th day of April, 1890, took out a pol- 
icy of insurance in the défendant company, which, by its terms, would 
expire on the 26th day of April, 1891. The assurance was "against 
bodily injuries sustained through external, violent, and accidentai means." 
It did not cover "any disease or bodily infirmity." The insured was, 
by occupation, a supervising architect. The pétition, by his wife, the 
named beneficiary, allèges that the assured, while in the discharge of 
his ordinary avocation, and without any voluntary exposure on his part, 
came to his death on the 23d day of June, 1890, "by sun-stroke or beat 
prostration." To this pétition the défendant demurs, on the ground 
that the pétition does not state facts sufficient to constitute a cause of ac- 
tion, in that it shows on its face that the alleged injury was not acci- 
dentai, within the meaning of the policy, 

John L. Pealk, for plaintiff. 

Warner, Dean & Hagerman, for défendant. 

Philips, J., (after stating ihefads as ahove.) The question to be de- 
cided is whether or not death resulting from sun-stroke or beat prostra- 
tion comes within the means of injury insured against. This précise 
question does not appear to hâve been passed upon by any American 
court, but it is not too much to say, perhaps, that it may be regarded 
as settled in the négative in England by the opinion of Chief Justice 
CocKBURN in Sinclair v. Asmrance Ce, 3 El. & El. 478. The policy 
there assured against "any personal injury from, or by reason or in con- 
séquence of, any accident which should happen to him upon any océan, 
sea, river, or lake." The assured was master of the ship Sultan, and in 
the course of his voyage he arrived in the Cochin river, on the South- 
west coast of India, and in the iisual course of his vocation he was smit- 
ten by a sun-stroke, from the efïect of which he died. On fuU consid- 
ération, it was held that his death must be considered as having resulted 
l'rora a natural cause, and not from accident, within the meaning of the 
policy. The policy there did not, as hère, contain the words "external, 
violent," and yet the learned chief justice held that the term "accident," 
as used in the policy, involved necessarily sonie violence, casualty, or 
vis major. He says: 
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"Wè cannot think disease produced by the action of a known cause car» 
be considered as accidentai. ïhus disease or death engendered by expos- 
ure to beat, cold, damp, the vicissitudes of climate, or atmospheric influ- 
ences, cannot, we think, properly be said to be accidentai; unless, at ail 
events, the exposure is itself brought about by circumstances which raay 
give it the character of accident. Thus, by way of illustration, if, froœ the 
effects of ordinai'y exposure to the éléments, sucîi as is common in the course 
of navigation, a mariner should catch cold and die, such death would not be 
accidentai; although if, being obliged by shipwreck or other disasters to quit 
tlie ship, and take to the sea in an open boat, he remainedexposed to wet and 
cold for some time, and death ensued therefrom, the deatli might properly be 
held to be the resuit of accident. It is true that, in one sensé, disease or death 
through the direct efffct of a known natural cause, such as we liave referred 
to, may be said to be accidentai, inasmuch as it is uncertain beforeliand 
whether the effect will ensue in any particular case. Exposed to the same 
malaria or infection, one man escapes, another succumbs. Yet diseases thus 
arismg hâve always been considered, not as accidentai, butas proceedingfrom 
natural causes. In the présent instance, the disease called ' sun-stroke,' al- 
thougli the name would at first seem to implysoniething of external violence, 
is, so far as we are informed.an inflammatory disease of the brain, brought on 
by exposure to the too intense heat of the sun's rays. It is a disease to which 
persons exposing themselves to the sun in a tropical climate are more or less 
liable, just as persons exposed to the other natural causes to which we hâve 
referred are liable to disastrous conséquences therefrom. The deceased, in 
the discharge of hls ordinary duties about bis ship, became thus aftected, and 
so died." 

Acoording to this high authority, a disease produced by a known cause 
cannot be considered as accidentai. This conclusion bas been accepted 
as ai.ithoritative by text-writers. Bliss, Ins. § 399; May, Ins. (3d Ed.) 
§ 519. If sun-stroke or heat prostration is properly classifiod among 
diseases, it is expressly excepted from the opération of this policy. It 
is discussed in works on Pathology under the head of diseases of the 
brain. Niemeyer in his work on Practical Medicine, (vol. 2, pages 181, 
182,) treats of it nnder the head of "Diseases of the Brain." He asserts 
that tiie investigations and experiments of so renowned a specialist as 
Obernier bave entirely exploded the once common notion that Sun-stroke, 
or iiisolalio, dépends on hyperœniia of the brain, induced by the action of 
the sun's rays on the head. The rays of the sun are not essential to it. 
"It is now known that in this disease there is a serious dérangement of 
the heat-producing function, and a great rise in the bodily température, 
which, in extrême case, may reach 109 degrees or 110 degrees Fahr." 
And he concludes that, while nothing is yet known of the anatomical 
lésions upon which sun-stroke dépends, yet "the disorder has a definite 
nmterial basis." A standard Encyclopaedia (Britannica, vol. 22, p. 
666) ternis it a "disease," and prescnbes its methods of treatraent. From 
this and other standard works we collate the ibllowing facts: That it is 
a terrn applied to the effects upon the central nervous System, and through 
it upon other organs of the body, by exposure to the sun or to over- 
heated air. "Although most frequently observed in tropical régions, 
this disease also occurs in temperate climates during bot weather. A 
moist condition of the atmosphère, which interfères with the cooling of 
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the overheated body, greatly increases the liability to suffer from thïs 
ailment." The common notion that sun-stroke or "beat prostration," as 
it is termed in tbe pétition, cornes like a stroke of lightning from a pierc- 
ing ray of the sun, is utterly at fault. It affects persons frequently 
during the night. It often results from overcrowding in quarters, as in 
the case of soldiers in barracks, and to persons in poorly ventilated rooms. 
Also persons whose employment exposes them to beat more or less in- 
tense, such as laundry workers and stokers, are apt to suffer from this 
in bot seasons. "Causes calculated to depress the healtb, such as pre- 
vious disease, particularly affections of the nervous System, anxiety, 
worry, or overwork, irregularities in food, and, in a marked degree, in- 
tempérance, bave a predisposing influence; while personal uncleanli- 
ness, which prevents, among other tliings, the healthy action of the skin, 
tbe wearing of tight garments, which impede alike the functions of heart 
and lungs, and living in overcrowded and insanitary dwellings, bave an 
equally hurtful tendency." Longmore, in bis reports of cases occurring 
in the British army in India, wbere it is quite prévalent, attributes it 
rnuch to the foui air and badly ventilated quarters, and lie also speaks 
of its pathological conditions. In ail its forms, ranging from "beat syn- 
cope" and "beat apoplexy" to "ardent thermie fever," it is subjected to 
médical treatment as a disease, and its fatality is estimated at 40 to 50 
per cent. With what propriety for accuracy, therefore, can this malady 
be termed an accident, any more than choiera, small-pox, or yellow fe- 
ver, or apoplexy? It may be an accident that a person is exposed to it, 
but the conditions under which the human System may be affected by 
it, certainly belong to natural causes, which may reasonably be antici- 
pated, as they come not by chance. The term "accident," as used in 
the policy, is presumed to be employed in its ordinary, popular sensé, 
which means " happening by chance; " " unexpectedly taking place ; " " not 
according to the usual course of things." So that a resuit ordinarily, 
naturall}', flowing from the conduct of the party cannot be said to be 
accidentai, even wbere he may not bave foreseen the conséquences. 

Il is not deemed essential to a vindication of the correctness of the 
conclusion reached to review the varions American décisions illustrating 
the application of the term "accidentai" employed in such policies fur- 
ther than to note the palpable distinction between them and the case at 
bar. Death by drowning is accidentai, as there is présent the vis major, 
external and violent, producing asphyxia, and in the act producing the 
injury there is something unforeseen, unexpected, and unusual. May, 
Ins. § 516. In Amciation v. Barry, 131 U. S. 100, 9 Sup. Ct. Eep. 755, 
the assured, after two other persons had jumped from a platform five feet 
from tbe ground with safety,also jumped therefrom, foUowed, as to bim, 
with serious conséquences, producing a stricture of the duodénum, from 
which death ensued. In that case the deceased intended to, and thought 
that he would, alight safely, and it was a question for tbe jury to say 
whether or not it was an accident that be did not. The court say: 

"If the death is such as foUows from ordinary means voluntarily employed 
in a not unusual or unexpected way, it cannot be called a resuit effected by 
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accidentai means; but if in tlie act wiiioh précèdes the injury something 
unl'oreseen, unexpected, unusual oecurs, which produees the injury, tlien the 
injury has resulted through accidentai means." 

In Association v. Newman, 84 Va. 52, 3 S. E. Rep. 805, the assured 
was found dead in his bed early in the morning, caused evidently by 
inhaling coal gas. The case turned upon the question whether or not 
this gas was a poison or poisonous substance, within the meaning of the 
exception contained in the policy. The controversj' among the experts 
was as to whether death resulted from carbonic oxide or carbonic acid, 
and as to their résultant poisonous power, both causing death by suffo- 
cation. Such a death clearly came within the term "accidentai," and it 
was left to the jury to détermine whether or not carbonic oxide is poison- 
ous within the meaning and intent of the words "poison" and "poison- 
ous" as used in the policy. This course was pursued by the court in 
view of the conflict in the testimony as to whether such gases were 
strictly "poisonous" in the ordinary acceptation to be imputed to such 
term in the policy. Thèse cases do not présent the question of an acci- 
dent and disease as in the case at bar. In Bacon v. Association, (Ct. App. 
N. Y, Oct. 14, 1890,) 25 N. E. Rep. 399, it was held that death re- 
sulting from a malignant pustule, caused by the infliction upon the body 
of diseased animal matter containing bacillus anthrax, is death from dis- 
ease, and not within the terms of an accident policy similar to the one 
uuder considération. It was likened to what is called " wool sorter's dis- 
ease," because it happens to people who handle wool and hides, such as 
tanners, butchers, and herdsmen. Although the médical experts ad- 
mitted that this species of malady belonged to pathology, yet they at- 
tempted to except this instance from the classification of diseases by de- 
fining it as "a pathological condition, and succumbing of the body to 
the infliction of this partieular poison." But the court held that a path- 
ological condition "means neither more nor less than a diseased condi- 
tion of the body," and therefore, as the policy expressly excepted bodily 
infirmity or disease, there could be no recovery. The court say: "No 
abrasion of the skin is needed to produce the contact of the bacilli, and 
what follows from such contact seem to be as plainly a disease as in the 
case of small-pox or typhoid fever." Sun-stroke seems to be recognized by 
the courts iii New York as a disease. In Boos v. Insurance Co. , 6 Thomp. 
& G. 364, the contention was as to whether the court should take ju- 
dicial cognizance of the fact that sun-stroke was "a serions disease," 
within the terms of the policy. There seemed to be no question made 
that it was not a disease, but whether the fact of its seriousness should 
be left to the détermination of the jury. Courts may take cognizance of 
facts generally known and recognized in nature, science, and history. 
They will take notice of processes in art and science, the results of which 
are inatters of common knowledge. Brown v. Piper, 91 U. S. 37. They 
will take notice of the art of photography, and its production of correct 
likenesses. Udderzook's Case, 76 Pa. St. 340; Cozzem v. Higgins, 1 Abb. 
Dec. 451 . Also, that coal oil is inflammable. State v. Hayes, 78 Mo. 318. 
So should courts take notice that fever in its multiform grades is a dis- 
v.46F.no.6— 29 
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ease, and I apprehend, in view of the universal assignaient of apoplexy 
in pathology atoôrig the diseases of the brain, that it would not be seri- 
ously questioned that co\irts in trials before juries may assume it to be 
a bodil}"- diseâse. 

It is suggestôd in argument by the lëarned couusel for plaintiff that at 
some time anterior to the issuance of this policy the defendant's policies 
contained an express exception against injury by sun-stroke, and that in 
its circulars distributed at the time the policy in question was issued it 
asserted that practically ail the old conditions had been expunged from 
its policies. It is thèrefore argued that this was tantamount to an assur- 
ance on its part that sun-stroke would thenceforth be regarded by it as 
expressed within the terms "external, violent, and accidentai." What 
the facts are touching this assertion the court cannot know, and what the 
law arising thereon may be the court is not required on this issue to say, 
as no such facts appear in the pétition. The court can look alone to the 
pétition in passing on the demurrer. The demurrer admits only such 
facts as appear on the face of the pétition, and such as are well pleaded. 

It results that the demurrer is sustained. 



Williams et al. v. Neely et al. 
{Circuit Court, D. South Carolina. May 30, 1891.) 

1. AeSIGNMENT FOB BENEriT ,OF CkEDITORS— EXPENSE OF ADMINISTEATION — MoRT 

GAGES. 

V^here byan assign ment for beneflt of oreditorstnembers of a créditer firm were 
made assignée and agent îor creditors, and it appears upon the settlement of tlieir 
accounts that a number of mortgages, both of chattels and real estate, had been 
made to their firm by the insolvent, the expenses of roalizing upon the chattel 
■ mortgage are properly oharged to the oreditor flrm, sinoe by such mortgages the 
chattels becanie the property of the mortgagees, and the only interest whiçh passed 
to the a,ssignee was the right tb demand any surplus remaining on foreclosure; and 
the expenses of foreclosing the mortgages of real estate were properly oharged 
against the estate, since a mortgage of realty is in South Carolina a mère security, 
and the title remains in the mortgagor, and passed by the assignment for beneflt of 
creditors. 

2. Same— Expenses of Assignée. 

Where the bulk of the assigned estate consisted of lands in South Carolina, and 
the assignée and agent for creditors both reslded in New York, traveling and liv- 
ing expenses in going to and from their homes are not legitimate items of expense 
tobe charged against the estate. 
S. Same— Commissions. 

Notwithstanding the assignée and agent for creditors are members of a créditer 
flrm, they are nevertheless entitled to commissions on so much money as was paid 
the firm from the mortgaged realty. 

At Law. 

John C. ffaskell, for plaintiffs. 

C. E. Spencer and W. B. Wilson, Jr., for défendants. 

SiMONTON, J. The case cornes up on the final report of the assignée 
and agent of creditors of J. M. Ivy, and exceptions thereto. Ivy, a mer- 
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chant of Rock Hill, in this state, being in insplvent çircumstances, on 
the 5th day of September, 1885, made an assignment for the benefit of 
fais creditors to Francis W. Williams, of the city of New York. The as- 
signment contains a very gênerai description of property, real and Per- 
sonal, and refers to and makes part of it a schedule containing a descrip- 
tion of the real property, This schedule contains 22 tracts or parcels 
of land, ail of which, but a Texas tract, are in South Carolina. The 
large majority of thèse hâve a mémorandum attached, "Mortgaged to 
Williams, Black & Co." , Another schedule contains a list of creditors, 
and the amounts due to them, 31 in number, of whom Williams, Black 
& Co. are put down for $.195,000. It appears that Ivy did his business 
chie&y with this firm, and that in order to seeure them he had executed 
to them a mortgage covering many parcels of real estate, assigned to 
them valuable choses in action, and gave them a great many chattel 
mortgages. Williams, the assignée, vvas one of the firm of Williams, 
Black & Williams, and R. P. Williams, another member of the firm, 
also résident in New York, was elected agent of creditors. They pro- 
ceeded to administer the estate, hâve realized the assets, and now file 
their account. As we haveseen, the assigned estate consisted of lands 
for the most part under mortgage, of choses in action, and personalty, 
also largely mortgaged. The choses in action and the chattels mort- 
gaged to Williams, Black & Williams, the conditions having been broken, 
were their property. In them was the légal title, and the only interest 
conveyed in the assignment was the right in the assignée to demand and 
receive an account for any surplus remaining after Williams, Black & 
Williams were paid in full. The assets, real and personal, held by them 
as security hâve been realized and applied, and leave a large déficit. 
Everj' expense attending the collection of thèse choses and the foreclosure 
of thèse chattel mortgages, including the commissions for collecting them, 
must fall on Williams, Black & Williams, and cannot be charged against 
the assigned estate. With the realty is a dificrent condition of things. 
In South Carolina a mortgage is a bare security for debt. The légal title 
and the use and possession of the property remain in the mortgagor, the 
mortgagee having no interest whatever, even in the rents and profits, un- 
til he forecloses. Sdgnious v. PaUi, 32 S. C. 134, 10 S. E. Rep. 880; 
Bredenherg v. Landrum, 32 S. C. 1, 10 S. E. Rep. 956. In the présent 
case the assignée necessarily took possession as such of the realty. AU 
sales in pais must hâve been made by him, ail taxes paid by him, as 
owner, and ail moneys collected must bave been collected by him, and 
applied to the spécial debts. AU expenses incident to the realty and its 
proceeds are chargeable upon the assigned estate. In this account are 
also charged certain items of expenses of the assignée and agent. Both 
of them were résidents of New York. AU of the property which was 
visible was in South Carolina, except the lands in Texas. The assigned 
estate is liable for ail expenses incident to its business. It cannot be 
made liable for the traveling expenses of the assignée and agent, incurred 
simply in going from their homes to the place where the business of the 
assigned estate was conducted; in other words, the gênerai creditors can- 
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not be made to pay beyond the usual commissions for traveling and liv- 
ing expenses of the assignée. If thèse were résidents of the state of South 
Carolina, they could not charge the assigned estate for their household 
expenses and for railroad or car fares in going to and frora their homes 
and their offices. So, being résidents of New York, they cannot charge 
the assigned estate for the expense of going to and returning from the 
town in which the business of the estate was transacted. Any spécial 
expense attending the business of the estate, looking after its property, 
and collecting or securing its asséts, would be a proper charge. It is 
impossible to ascertain from the accounts filed what, upon thèse princi- 
ples, must or must not be charged against the assigned estate. 

Notwithstanding that the assignée and the agent of creditors were meni- 
bers of the firm of Williams, Black & Williams, and so creditors of the 
estate, they are entitled to commissions on so much money as was paid 
to that firm from the mortgaged realty. In South Carolina an executor 
who is debtor of the estate is allowed commissions upon notes due by 
him to the testator, and paid by opération of law. Griffin v. Bonham, 
9 Rich. Eq. 71. An administrator who purchased property of the es- 
tate at bis own sale was allowed commissions for receiving the money 
from himself. Vance v. Gary, Rice, Eq. 2. An administrator who be- 
came the guardian of a distributee was allowed commissions as adminis- 
trator for paying to himself as guardian, and for receiving as guardian 
frora himself as administrator. Ex parte Witherspoon, 3 Rich. Eq. 13. 
The money was received by the assignée and agent in a fiduciary capac- 
ity, and paid to their firm as creditors. There is no law requiring the 
assignée and agent of creditors to invest funds in their hands. They are 
not liable for interest on balances in their hands. But where it appears 
that they bave used the trust moneys or treated them as their own, like 
ail other trustées, they must account for interest. In this account they 
charge themselves with interest. This is an admission that they bave 
used the funds in hand. As we are governed by the law of South Caro- 
lina in this regard, they must account for interest at the rate of 7 per 
cent., and not at 6 per cent. Let the case be recommitted, and the ac- 
counts stated, in accordance with this opinion. 



Haltern t. Emmons et al. 
{District Court, D. Alaska. April 13, 1890.) 

Ungeanted Lands in Alaska— Possessort Action. 

The treaty of cession of Alaska March 30, 1867, includedallungrantedlotsin Sitba, 
but it did not include private dwellings, warehouses, ice-houses, etc., which were 
left subject to the control of their owners. Held that, where there was an un- 
granted lot on which there was an ice-house atthe time of the transfer, the owner- 
ship of which, as well as the possession of the lot, subsequently passed to the plain- 
tiff, he acquired thereby such a légal estate in the premises as would enable him, 
under the laws of Oregon, to maintain a possessory action therefor. 
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AtLaw. 

Charles S. Johnson, Dist. Atty., for plaintifF. 
A. Hew Gamel, for défendants. 

BuGBEE, J., {char ging jury.) This is an action brought by Théodore 
Haltern against George T. Emmons and Otto Nelson, to recover the pos- 
session of a certain lot of land lying within the town of Sitka; also for 
damages for the unlawful withholding thereof. It is the duty of the 
court to give you ail necessary information as to the law; but you are 
instructed that you are the exclusive judges of ail questions of fact, no 
matter what statement the court may make in regard to them. Never- 
theless, the court's instructions as to law should control you. The ac- 
tion is brought under the statutes of Oregon, applicable to this district, 
which provide, in substance, that any person who has a légal estate in 
real property, and a présent right to the possession thereof, may recover 
such possession, with damages for withholding the same, by an action at 
law. Such action must be commenced against the person in the actual 
possession of the property at the tinie, and was properly brought in this 
case against the défendant Emmons and against the défendant Nelson, his 
landlord , who is the person who was acting as the owner of the land. The 
défendant Emmons has pleaded that he was only in possession as tenant 
of the défendant Nelson, disclaiming any other interest in the premises 
himself ; and your verdict in this case will, in efl'ect, be for or against 
the plaintiff, or for or against the défendant Nelson alone. If your ver- 
dict be for the plaintiff, it should find that he is entitled to the posses- 
sion of the property described in the complaint, and should find the 
nature and duration of his estate, with damages for withholding the 
property, up to the time of your verdict, exclusive of the use of perma- 
nent improvements uiade by défendants. And if you find that défend- 
ant Nelson, or those under whom he claims, bave made permanent im- 
provements upon the property in good faith, holding under color of title 
adversely to the claim of plaintifF, the value of such improvements at the 
time of trial must be allowed by you as a set-off against such damages. 
The nature and duration of the estate to be found by you must be such 
nature and duration as were recognized hy the treaty between Russia and 
the United States, tlie articles of transfer, and subséquent acts of congress; 
for further than this it will be impossible to go under existing circum- 
stances. Of course, if you do not find any damages in favor of the plain- 
tiff, the value of improvements made by défendant cuts no figure in the 
case. If your verdict be for the défendant, it must find that the plain- 
tiff is not entitled to the possession of the property described in the com- 
plaint, or any part thereof. This is merely a possessory action, but, to 
maintain it, plaintiff' must hâve a légal interest in the property and a 
présent right of possession, which existed at the commencement of the 
suit. 

It is not necessary that plaintiff should show a perfect title, but he 
must recover on the strength ot his own title, and not on the defccts of 
that of his adversary . Plaintiff must hâve had a légal estate at the time 
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of the commencement of the action, as contradistinguished from an éq- 
uitable title; and, so far as any one could hâve a légal estate other than 
fin estate in fee-simple in Alaska, he must be considered to bave had 
such, if the sanie could bave been derived from his grantors and prede- 
«essbrs in interest. A légal title may be acquired by adverse possession 
for fiuch a length of tinie that the statute of limitations may be invoked 
to sustain it; that is to say , undjsturbed possession may ripen into a légal 
title, and as against one party a person may bave a légal title, though as 
againgt the govemment it may not bave been perfected. The title to 
land in. Alaska is in an anomalous position, With the exception of some 
few titles in feersimple, which were recognized bj' the treaty between 
Russia.&nd. the United States, there is no such thing as private owner- 
ship of land in fee-simple in the territory. PlaintifF's légal interest, if 
he bas any, was acquired in the following manner, and under the fol- 
lowing circumstances: The land in dispute is part of the territory ceded 
by the impérial govemment of Russia to the United States, pursuant to 
the treaty of March 30, 1867. That cession included ail ungranted lots 
of ground in Sitka, (and it is not claimed by eitber party that this land 
bas ever been granted by the Russian govemment to any one,) but it did 
not include private dwellings and warehouses, iee-houses, etc.; thèse 
having been left subject to the control of their owners. Tbis property is 
claimed to bave been occupied prior to and at the time of the cession by 
plaintifï's grantors as an ice-house, and, if you find such to be the fact, 
the buildings so used were not transferred to this govemment by the 
treaty, but such buildings remained subject to the control of their owners, 
who retained also a possessory right to the land on which they were erected, 
such possessory right being naturally essential to the enjoyment of their 
property, but such owners had no title in fee to the land in dispute, it not 
being one of the granted lots, as I bave stated. When the actual transfer 
ofthe territory was made, on October 26, 1867, the commissioners of the 
respective govemments attached to their certificate or articles of transfer 
certain inventories of publie and private property in Sitka, embracing 
that which was actually transferred as well as that which remained in 
individual ownership. One of thèse inventories was marked "D," and 
was designated : " Inventory of private property in the city of New Arch- 
angel, (Sitka,) with the numbers and letters indicating the situation of 
dwelling-houses, establishments, and lots of ground as marked on the 
plan of the city attached to the protocol of transfer." There was also a 
map, which bas been ofTered in évidence hère as the plan of the city re- 
ferred to in the inventory. The inventory and map show that lot num- 
bered 55 on the plan was described as an ice-house. This is the lot in 
dispute in this action. 

PlaintifF claims that prior to and at the time of the transfer the ice- 
house was the property ofj. Mora Moss and Charles Baun, their owner- 
ship having been certified to, prior to the transfer, by the governor of 
the Russian colonies in America; that Moss and Baun assigned their in- 
terest tberein to plaintiff, who took possession thereof and fenced in the 
lot prior to 1885; that in 1887 one Clark, the defendant's grantor, 
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wrongfully entered upon the lot, and in place of the îce-house, which 
had been blown down, erected a house, which at the time of the com- 
mencement of the action was occupied by the défendant Emmons. De- 
fendant dénies any transfer to Moss and Baun by the govemor, the trans- 
fer to plaintiff by Moss and Baun, and that the premises were ever listed 
or marked as private property by the commissioners of the two govern- 
ments, but admits the entry by Clark and his sale to défendant Nelson, 
and claims that at the time of the exécution of the treaty the premises 
were occupied by and belonged to the Kussian American Company, a 
corporation existing under a charter from the Russian government, and 
that under the provisions of that treaty ail therights, grants, privilèges, 
and franchises of said company within Alaska were extinguished, and 
this property in question was transferred to the United States, and there- 
upon became subject to entry and occupation as "unused and unoccupied" 
domain of our government, (although no évidence bas been offered as to 
that,) and that as such "unused and unoccupied" land Clark rightfully 
entered upon and took possession of it, and erected a dwelling-house 
thereon. 

If you should find that at the time of the cession the property in dis- 
pute was in fact the ice-house on lot numbered 55 on the plan, that the 
same was owned by said Moss and Baun, and that they, or either of 
them, transferred their right to plaintiff, and that he bas not parted 
therewith, and that his possession was prior to that of défendant, then 
it follows, as a matter of law, that plaintiff had such a légal estate in the 
property as, under the statute, would entitle him to maintain the action, 
and, unless défendant can show a better title and a présent right of pos- 
session, plaintiff is entitled to a verdict at your hands. The interest and 
estate held by Moss and Baun was held by them in cornmon. It bas 
not been shown that plaintiff succeeded to the interest of Moss by any 
regular conveyance, Moss having died, and the deed of hisexecutrix and 
exécuter being insufïicient to convey his interest. But a deed from Baun 
to plaintiff bas been put in évidence, the légal efFect of which is to make 
plaintiff a tenant in common with the heirs or devisees of the deceased, 
and as such tenant in common plaintiff is entitled to maintain this suit 
against the défendant; and if you find that plaintiff bas so succeeded to 
the title of Baun, then you may, if other circumstances permit, find a 
verdict for plaintiff for the entire interest, notwithstanding the fact that 
he is the owner of only an undivided interest in common, and that his 
co-tenant is not joined. 

Although défendant sets up in his answer that the premises in dispute 
were at the time of the cession the property of a corporation, he does not 
claim to bave succeeded to its interest, and does not in fact set up, nor 
has he attempted to prove, any légal estate whatever, but relies upon his 
right to occupy and possess the land as " unused and unoccupied " domain 
of the United States. In order to defeat the plaintiff, défendant must 
show that his right to occupy and possess the land is superior to that of 
plaintiff; that is, he must show that the premises were unused and un- 
occupied public domain at the time he entered into possession. If they 
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were used and occupied by plaintiffat that time, and the plaintiff wag 
an owner in common as successor to Baun, defendant's grantor, Clark, as 
against the plaintiff, was a mère intruder, without any rights whatever, 
and whatever buildings heerected were erected at bis own risk, and your 
verdict must be for plaintiff. 

As I hâve stated, under the existing laws neither plaintiff nor défend- 
ant can claim a fee-simple title to the land in controversy. The treaty 
and acts of cession recognized absolute title only to the building which 
was on the land, the right to possession of which is in dispute hère. But 
that right to possession was distinctly afiirmed by the "Organic Act," 
passed May 17, 1884, which said "that the Indians or other persons 
in said district shall not be disturbed in the possession of any lands act- 
ually in their use or occupation, or now claimed by them, but the terms 
under which said persons may acquire title to such lands is reserved for 
future législation by congress." 

If plaintiff or bis grantor, Baun, at the time of the passage of the or- 
ganic act, was actually in the use or occupation of the land in dispute, 
or claimed it, whether in their own right or as tenants in common, the 
government could not disturb him, and he and his tenant in common 
were and are, unless they abandoned ail claim, the only persons who could 
obtain title by future législation, and, as against the défendant, heorhis 
co-tenant or both hâve the only légal estate in the property which is recog- 
nized by the organic act, so far as there can be any légal estate. If you 
should find for plaintiff, it is your duty to consider and admeasure what, 
if any, damages he bas sustained by reason of the wrongi'ul occupation 
by the défendant of the premises; but against thèse you may offset, so 
far as it may be, the value of the improvements put on the premises, if 
you believe such improvements were made in good faith. The fact that 
defendant's grantor was a lawyer, and advised défendant that his title 
was good, bas nothing to do with your verdict, except in so far as it may 
show defendant's good faith in the matter. 



Van Hooeebeke v. United States. 
{District Court, S. D. Illinois. January Term, 1891.) 

1. District Attoenets— Counsel Fées. 

Under Rev. St. tJ. S. § 834, which provides that "when an indictment f or crime 
is tried before a jury, and a conviction is had, the district attorney may be allovfed 
a counsel fee in proportion to the importance and difHoulty of the case, not exceed- 
ing $30, " the accounting offlcers of the treasury department hâve no power to re- 
duce or disallow such counsel fées when they hâve beon allowed by the district 
court in which the trials were had. 

2. Same— Jury Trial. 

Under Rev. St. U. S. § 834, cl. 1, which allows a district attorney in a trial before 
a jury a fee of $30, the fact that the jury disagreed does not deprive the district at- 
torney of his right to such fee. 
S. Same— MiLEAGE. 

Where a district attorney goes from a place where he is engaged at the district 
court to a place whither he is oiHciaUy called-to appear before a commissioner, he 
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is entitled to mîleage for the distance so traveled, where such distance Is less than 
that from his home to the place where the commissioner sits. 

4. Same — Attachment por Contrmpt. 

An attachmont for contempt, in which a district attorney properly and neces- 
sarily appears for the government, is an indeppndent suit, in which he is entitled 
to hio statutory l'ees. 

5. Same— Peesentation to Theasori Depaktment. 

The act of congress, which requires the accounts of district attorneys to be for- 
ivarded "when approved" to the proper âcoonnting offlcers of the troasury depart- 
ment, does not make présentation to such oiHcers a condition précèdent to an action 
against the government on such an account. Folio wing i-jwiri v. U. iS.,37Fed. 
Rep. 470. 

At Law. 

G. Van Homxheke, in pro. per. 

James A. Connoily, for the United States. 

Allen, J. The petitioner, late United States district attorney forthis 
district, files his pétition in this case against the governmeut under the 
act of congress of March 3, 1887, to recover in the aggref^ate $548.75. 
This sum is made up from varions items for services performed by him 
during his term as district altorney, and for money paid by him for 
telegrams in connection with his ofhcialduties, and for money for freight 
and charges paid, laid ont, and expended upon goods, wares, and mer- 
chandise shipped to the several places of holding courts in the district. 
Thèse accounts, it seems, were ail satisfactorily proved in open court, 
and were, except one class, afterwards presented to the accounting of- 
flcers of the treasury department, where the disallowances occurred. 

The first question, according to theorder in which the account is made 
ont, arises upon items 48, 61, and 67, fol. 6; 68, 87, and 111, fol. 7; 
55, 65, and 67, fol. 8; 170, fol. 9; and 26, fol. 10. Thèse 10 items 
présent the same question, under the following clause of section 824 of 
the Kevised Statutes of the United States: 

"When an indiotnient for crime is tried before a jury, and a conviction is- 
had, the district attorney may be allowed, in addition to the attorney's fées- 
herein provLded, a counsel fee in proportion to the importance anddifflculty 
of the cause, not exceeding thirty dollars." 

The district court, upon proper proof, and with a personal knowledge 
of the importance and difEculty of the cases, allowed a counsel fee of 
$30 in each. The accounting ofïicers of the treasury department arbi- 
trarily eut down the allowance to $15 in each case. Upon what ground 
this action was taken no plausible theory has been advanced. It cer- 
tainly would not be safe to admit that thèse officershave thesupervisory 
power to reduce a fee allowed by the court, for this would include the 
power to increase such fee, in the absence in either case of any knowl- 
edge of the circumstances under which the court acted in makingthe al- 
lowance. The powers and duties of the accounting officers do not go to 
this extent. Thèse items will be ahowed on the authority of U. S, v. 
WaUrs, 133 U. S. 208, 10 Sup. Ct. Kep. 249. 

Items 24 and 26, fol. 10, belong to the class already considered, only 
dififering as to their facts in the suspension by the accounting ofïicers in 
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this instance of the entire counsel fée allowed by the court, $30 in each 
case, while in the cases of the items first mentioned there was simply a 
réduction in each instance of $15. Items 24 and 26, fol. 10, will there- 
fore be allowed. 

No reason is apparent for the disallowance of items 14 and 110, fol. 
9; 28, fol, 11; and 63, fol. 14. Judgments in favor of the government 
were regularly entered in thèse cases upon pleas of guilty, and it is un- 
derstobd to hâve been the uniform practice of the accounting ofFicers 
heretofore to allow them. They will be allowed. 

Items 90 and 144, fol. 10; 20, fol. 12; and 63, fol. 14,— the petitioner 
seems clearly entitled to under the first clause of section 824 of the Re- 
vised Statutes. Under this statute, the distiict attorney , in a trial before 
a jury, is entitled to afeeof |20. The disallowance of thèse items by the 
accounting officers rests on the fact that there were no verdicts in the 
cases, the jury in each case having been discharged by the court after 
ail reasonable effort to make a verdict had been exhausted. Thefailure 
of the juries to make verdicts had nothing to do with the labor of the 
district attorney in the préparation and trial of the cases, and he is as 
clearly entitled to a fee, where a disagreement of the jury occurs, as where 
a verdict is promptly returned into court. The items will be allowed. 

Items 23 and 25, fol. 10, will be allowed. They were allowances 
for services rendered in cases tried by juries where there were verdicts of 
guilty. The statute before quoted is explicit in fixing the fee of the dis- 
trict attorney in such cases at $20, and no reason has been suggested or 
explanation offered to justify the action of the accounting officers insus- 
pending the claims. 

Iteœs 8è, 10, and 18, fol. 13; 5, fol. 14; and 39, fol. 15,— are for 
mileage traveled by the petitioner while he was district attorney from 
the place of his abode to Cairo, a place of holding court in the district, 
and to the places of examination before commissioners of persons charged 
with crime. The ninth clause of section 824 of the Revised Statutes fixes 
the compensation for such services af'ten cents a mile for going and ten 
cents a mile for returning." The proof in support of thèse items was full, 
and not controverted. The only suggestion otfered against the allowance 
•of any of them applied to one or two of the items where the petitioner, 
while acting as district attorney, and being engaged at a district court in 
session at Cairo or Springfield, charged from thèse points to the places 
where he was officially called to appear before commissioners, and not 
from the place of his abode, Carlyle. In thèse instances, however, the 
distance was shorter, and, of course, the mileage less, than had he charged 
from his home. The proOf showed that, on being notified, he went di- 
rectly from Cairo or Springfield to the place of examination. If, in such 
cases, the distance to the point of examination had been greater than 
from the place of his abode, the objection to the allowance of the items 
might be well founded; but, where there was a savingto the government 
by the course pursued, it should not be heard in complaint. The items 
will be allowed. 
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The accounting ofScers also rejected, it seems, items 33, fol. 12, and 
31, fol. 14. Upon what ground this ruling was made it is difKcult to 
understand. The cases were attachments for contempt. They were 
new and independent suits, in which the petitioner properly and neces- 
sarily appeared for the government. In Hayesv. Fischer, 102 U. S. 121, 
Chief Justice Waite, delivering the opinion of the court, said : 

"If the proceeding below, being for contempt, was independent of and 
separate from the original suit, it cannot be re-examined either by writ of 
errer or appeal. This was decided more tlian 50 yenrs ago in Èx parte 
Kearney, 7 Wheat. 38, and the rule then established was followed as late as 
New Orléans v. Steam-SMp Co., 20 Wall. 387." 

To the same effect is Goodrichv. U. S., 42 Fed. Rep. 892-395. Thèse 
items will be allowed. 

Item 46, fol. 11, is also allowed. It is clearly covered by section 824. 

Item 9, fol. 14, must be allowed. There was a trial by the court, a 
jury being expressly waived, and judgment in a case at law where the 
United States was a party. The second clause of the act of congress, 
providing for the "fées of attorneys, solicitors, and proctors," gives a fee 
of $10 in such cases. 

The petitioner files with his pétition a long, detailed, itemized account, 
including every item, however small, on which he asks for judgment. 
This account includes items for money paid out by him for telegrams on 
government business relating to his officiai action, and for money paid 
for express packages in connection with the performance of his officiai 
duties. On the trial thèse various charges, found on folios 17 to 22, in- 
clusive, were fullj' proven; but the présent district attoniey interposed 
the objection to their allowance by this court that they had not been, 
previous to commencement of this suit, forwarded by petitioner to the 
proper accounting officers of the treasury department, under the act 
of congress of February 22, 1875. I was inclined at the time to think 
the objection well taken, but, on examination, hâve yielded to the rul- 
ings in Ravesiesv. U. S., 21 Ct. Cl. 243, and Erwin v. U. S., 37 Fed. 
Rep. 470, where the doctrine is upheld that the act of congress requir- 
ing that the accounts of district attorneys, marshals, clerks, etc., shall 
be forwarded, "when approved," to the proper accounting officers of the 
treasury, does not raake présentation to the accounting officers a condi- 
tion précèdent to an action. On the authority of thèse cases, the items, 
are allowed. The petitioner having sustained the items of the bill of 
particulars by satisfactory proof , I am of opinion that a fair construction, 
of the statute entitles him to judgment against the United States for- 
$548.76, and costs. 
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Richards v. Indeeendent Schooe-Dist. of Rock Rapids et at. 

(Circuit Court, N. D. lotva, W. D. June 8, 1891.) 

SOIIOOL FUNDS— JCDGMEXTS — OuDERS ON TrEASDBER. 

Orders on the treasurer of a sohool-district, directing him to pay certain judg- 
ments, issued under Code lowa, § 1787, providing that, "when a judgment has been 
obtained against a school-distriot, the board ol directors shall pay ofî and satisfy 
the same f roai the proper fund by an order on the treasurer, " are not évidences ot 
debt independent of the judgmeuts on which they are basod, and payment canuot 
be enlorced wlthout référence to the ownership of the judgments; and a demurrer 
to a pétition thereon by an assignée, in which it is not averred that the judgments 
hâve been paid or cancoled, on the ground that it fails to state a cause of action, 
must be sustained. 

' At Law. On demurrer to pétition. 
/. M. Parsons, for plaintiff. 
McMillan & Van Wagenen, for défendants. 

Shiras, J. It is averred in the pétition thatj3n the llth day of Decem- 
ber, 1883, two judgments were rendered in the district court of Lyon 
county, lowa, against the independent school-district of Rock Rapids, in 
favor of the Bank of Rock Rapids, lowa, one for the sum of 12,988, and 
the other for the sum of $519.88; that on the 14th day of April, 1884, 
the said school-district, in order to pay off and satisfy said judgments, 
issued to said bank an order in the following form : 
"#2,874.14. State of Iowa, Kock Bapids, April 14, 1884. 

"The Treasurer of the Independent District of Rock Kapids, in Lyon Coun- 
ty : Pay to Bank of Rock Rapids, or bearer, the sum of two thousand eiglit 
hundied & seventy-four 14-100 dollars t'rom the judgment fund, for judgment 
rendered Dec. 11, 1883, with interest at six per ci^nt. from date. 

"By order of board of directors. E. G. Roacii, Président. 

"H. Seekler, Secretary." 

— and a further order in the same form , for the sum of $504.95 ; it being 
averred in the said pétition that said orders hâve not been paid, and 
that the same are now the property of tlie plaintiff, John N. Richards. 
It is not averred in the pétition that the judgments for which thèse or- 
ders were issued hâve been in fact paid or canceled. Had the orders in 
question been paid, such payment would bave been a payment of the 
judgments; but the mère drawing of the order upon the secretary, and 
the delivery thereof to the judgment creditor, although done for the pur- 
pose of paying ofF the judgment, does not in fact pay off or satisfy the 
same; in other words, the facts averred in the pétition do not show 
that it was the inteut of the parties that thèse orders should be received 
as payment of the judgments, so that the latter, as évidence of indebt- 
edness, became merged in the former. Thèse orders were issued under 
the provisions of section 1787 of the Code of lowa, which provides that, 
" when a judgment has been obtained against a school-district, the board 
of directora shall pay off and satisfy the same from the proper fund, by 
an order on the treasurer." 
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In Stevenson v. District Tp. ofSummit, 35 lowa, 462, it was held by the su- 
prême court of lowa that the issuance of an order under this section 
would not amount to a payment of the judgment, and that the latter re- 
mained in force. Under the averments of the pétition, the order de- 
scribed therein must be held to be simply the statutory means for direct- 
ing payment to be made from the treasur}' of the district, and not as in- 
struments evidencing in themselves a cause of action against the district. 
The judgments rendered against the district remain in force, and consti- 
tute the évidence of the indebtedness due from the district to the Bank 
of Rock Rapids. It is not averred in the pétition that the judgments 
hâve been assigned to or become the property of the présent plaintifif, 
but, on the contrary, so far as appears, thèse judgments remain the prop- 
erty of the bank, and are uncanceled and unsatisfied upon the record. 
Should judgment be now rendered in this court upon thèse orders, the 
resuit would be that there would be outstanding two judgments against 
the district for the same considération, theonebeing owned by the bank 
and the other by the plaintiff. If the theory of the plaintifif is that thèse 
orders sued upon are independent évidences of indebtedness, which can 
be enforced without regard to the ownership of the judgments upon which 
they are based, then the answer is that upon the face thereof it appears 
that they are merely orders issued under the provisions of the statute of 
lowa, as a means of authorizing the treasurer to pay the judgments de- 
scribed therein out of the proper fund, and are not intended to create or 
évidence a new or independent claim against the district, and cannot, 
therefore, be held to be an independent cause of action against the dis- 
trict. On the other hand, if the theory is that the transfer or delivery 
of thèse orders by the bank to the présent plaintiff in effect transfers the 
claim or debt due the bank to the plaintiff, then the judgments, which 
are the évidence of the debt, hâve in fact become the property of the 
plaintifif, and thèse must be made the foundation of the action. Upon 
either theory the averments in the pétition fail to disclose a cause of 
action, and the demurrer to the pétition is therefore sustained. 



United States v. Patton et al.^ 
(District Court, E. D. Pennsylvania. May 7, 1891.) 

1. CusTOMS UcTiES— Entbt and Classification— Change bï Cdstoms Opficer. 

The action of the customs officérin placing goods in a class other than that in 
which they were entered, in deciding that they were altered from the ordinary con- 
dition in wtiich they were customarily imported in 18s3, and that such altération 
was made to évade duty, is prima fade évidence of each of thèse facts. 

2. Same— "WooL Waste." 

" Wool waste, " as employed in thé tarift aots, signifies such parts or particles oï 
wool as are thrown off in the several processes of manufacture of wool in wool or 
worsted fabrioa, and does not include wool which has been prepared for spinning, 

>Reported by Mark Wilts CoUet, Esq,., of the Phlladelphia bar. 
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and artiflcîally and intentionally made into a form like such parts or particlcs, even 
if sometimes called " waste " by the trade. 

3. Same— "WooL Tops." 

"Wool tops" torn up into fragtnents are nota "manufacture of wool. " 

4. Same— "Wool Scoored. " 

If wool is imported scoured, although in a form not commercially known as 
" scoured wool, " and if its condition is différent f l'om that in wMch wool was cus- 
tomarily imported prior to the date of the act of 1883, it is dutiable as " wool scoured, 
other ttïan ordinary conditions. " 

5. Same— Change to Evade Dutt— Double Ddtt. 

Where wool imported has beén changea f rom one condition to another for the pur- 
pose of evading duty, whether the condition in which it was entered was a cus- 
tomary condition in which wool was imported prior to the date of the act of 1883, 
or not, it is subjeot to double duty. 

At Law. 

This was an action for the recovery of an alleged balance of customs du- 
ties due upon importations of so-caiied "wool waste" entered by the de- 
fendants into the port of New York upon November 26, 1888, November 
30, 1888, and January 15,1889. The goods were entered as wool waste 
nnder T. I. New, par. 361, Act March 3, 1883, Avoolen rags, shoddy, 
mungo, and flocks, ten cents per pound, and were returned as "broken 
top," "scoured wool,"first class, in other than ordinary condition, under 
T. I. New, par. 356, sixty cents per pound. Plaintifïs produced in évi- 
dence dépositions of witnesses taken in Bradford and Liverpool, England, 
on behalf of the plaintiff, testifying that the article in question was made 
by breaking by hand the "top" into small pièces about 12 inches in 
length, so as to resemble wool waste, and that it required the work of two 
or three men for several days to so break the "top," for the importation 
in suit. Thèse dépositions also tended to show that such a practice had 
grown up since 1888 only, and that it was established for the purpose 
of exportation to this country. Some of the witnesses also testified that 
the commercial name of the article was "broken top waste," and others 
that it was known as "broken top." The plaintiff also produced the tes- 
timony of wool merchants of this country that the condition of the arti- 
cle in question was not the ordinary condition in which wool was im- 
ported into the United States at or about March 3, 1883; that it was not 
known as "wool waste" at that period, and that it could be used either 
directly through the gilling-machine or npon the carding-machine with- 
out being first scoured. Défendant produced witnesses who testified that 
the article was bought, sold, and used in trade under the name of 
"waste." 

William Wilkins Carr, Asst. U. S. Atty., and John R. Rend, U. S. Atty., 
for plaintiff, presented the following points: 

(1) If you believe that the article in suit was not bought, sold, and used in 
trade in March, 1883, under the name of "wool waste," then your verdict 
should by for the plaintiff. (2) If you believe that the article in suit is in any 
other thah the original condition in which wool was imported prior to the pas- 
sage Qf the act of March 3, 18^3, then your verdict should be for the plaintiff. 
(3) If you believe that the article iri suit is wool, and was changed in its char- 
acteror condition for the purpose of evading the duty upon inaportation to this 
country, then your verdict should be for the plaintiff. (4) If you believe that 
the trade meaning of " wool waste" is that which is thrown ofC in the manufact- 
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ureof wool into woolen fabric, and if you believe that the article in suitis not 
so lihrown ofE but is broken ùp by hand from wool top, and is no legitimate or 
natural prodtict of the procesa of woolén manufacture, then your verdict 
should be for the plaintiflC. (5) If you find that the article in suit was some- 
thinj? materially more than and différent from the article usually known in the 
trade and commerce by importers and large dealers in this country under the 
trade désignation of "woolen waste" in March 3, 1883, then your verdict 
should be for the plaintiff. (6) The verdict in this case should be for the 
plaintifï. 

Frank P. Prkhard and John G. Johiaon, for défendant, presented the 
folio wing points: 

(1) The évidence of both plaintiff's and défendants' witnesses being that 
the article imported was not scoured wool, it was not liable to diity as such, 
and your verdict should be fOr défendant. (2) There being no évidence that 
the article imported was scoured wool put into extraordinary condition for im- 
portation, but, on the contrary, the évidence on both sides being tliat the ar- 
ticle imported was an article known as "waste" or "broken top," manufact- 
ured by breaking up another article of commerce, known as " wool-top," which 
had been manufactured for gênerai purposes by a séries of processes from wool, 
your verdict should be for défendant. (3) The words "woolen rags, shoddy, 
mungo, waste, and flocks," used in the tarifï act, are tobeinterpieted in their 
commercial sensé, and whether the destruction of the wool tops was accidentai 
or intentional, if the résultant produet was commercially known as "waste," 
it was dutiable as such. (4) Even if the imported article was not produced be- 
fore the tarifl act of 1883 was passed, yet if when produced it was, according 
to the commercial understanding, included in the commercial désignation of 
"waste," it was dutiable as such. (5) If the imported article was intention- 
ally manufactured from wool, then even though that fact took it out of the lé- 
gal définition of the word "waste" as used in the tarifl act, it would be dutia- 
ble only as a "manufacture of wool," and your verdict must therefore be for 
défendant. 

Butler, J., (charging jury orally.) It is very unsatisfactory that the 
court, at the close of a trial such as this, should be called upon to sub- 
mit the case to the jury, involving, as it does, important questions of 
law, without greater opportunity for examination than is aff'onied. I 
must, however, subrnit the case to you upon the impressions which hâve 
been made on my mind while listening to the testimony and to the 
addresses of counsel. The importation in question was brought to this 
country by the défendants, and entered at the custom house as "wool 
waste." On examination by the proper customs officers, it was classified 
as "wool scoured," which is liable to a duty of 30 cents par pound, and 
was assessed at double that sum, — to-wit, 60 cents per pound, — under 
the following provisions of paragraph 356 of the tariff act of 1883; 

"The duty upon wool * * * which shall be imported in any other 
than ordinary condition asnow and heretofore practiced, or which shall be 
changed in its character or condition, for the purpose of evading the duty, 
* * * shall be twice the amount to which it would otherwjse besubject." 

In other words, thèse officers of the,government decided that the im- 
portation was "wool scoured," brought hère in "other than the ordiuary 
condition" in which it was the practice to import such wool at the date 
of the statute, March, 1883, and previously, and also decided that its 
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condition had been changed to évade the payment of duty. The défend- 
ants having paid the amount to which the wool was liable as "waste," 
only, the government sued, and is now seeking to recover the balance 
due according to the décision and assessment stated. The only question 
for considération is: Was the assessment right? The décision o'' the 
customs officers must be regarded as right, and allowed to stand, until 
shown to be wrong. The burden of showing this is on the défendants. 
They must show it, or pay what is now demanded. 

The défendants assert, Mrst, that the article is "wool waste;" secondly, 
that if it is not, it is a "manufacture of wool; thirdhj, that if it is 
neither of thèse articles it is not "wool scoured." If either of thèse as- 
sertions is proved , the défense is made out, and the government cannot 
recover. Does the évidence prove it to be "wool waste," within the 
meaning of this term as employed in the statute? The interprétation 
of the statute is for the court; and I instruct you that the term " wool 
waste," as there employed, signifies such parts or particles of the wool 
as are thrown off in the several processes of its manufacture into woolen 
and worsted fabrics. According to the testimony on both sides such 
alone was known as "wool waste" at the date of the statute, and prior 
thereto. The importation in question, though called "wool waste," 
seems to be so called only because of its resemblance to what was for- 
merly known b}' this désignation. It does not consist of refuse or broken 
particles thrown ofif in the process of manufacture, as before described, 
but is made, intentionally, by tearing up what are called "wool tops," 
whiçh consist, as you hâve seen, of wool which has been put through 
several processes, and prepared for spinning. The term "waste" as the 
statute employs it, does not embrace this commodity. Is it a "manu- 
facture of wool," such as the term "manufacture," used in the statute, 
contemplâtes? In the judgment of the court it is not. Without under- 
taking to define particularly what this term does embrace, it is sufficient 
to say that it does not include thèse torn fragments of "wool tops." It 
may be questioned, possibly, whether "tops" themselves, are embraced; 
whether the term includes anything short of a fabric virtually com- 
pleted for use. But granted that it embraces "tops," it does not em- 
brace their fragments, when destroyed. Such fragments cannot, there- 
fore, be said to constitute a "manufacture," within the meaning of the 
language, as employed in the statute. It would be useless to enlarge on 
the subject. 

We come now to the third of défendants' allégations — that the article 
is not "scoured wool." It seems clear, from the testimony, that it is 
not what is commercially so designated. But the language of the stat- 
ute which refers to wool imported "scoured," and insome other than the 
ordinary condition in which such wool is commonly imported, is not 
intended to describe what is commercially designated "scoured wool." 
The change worked upon it, to produce the new condition at once dis- 
tinguishes it. It is no longer in the condition to which the term, com- 
mercially used, applies. If it came in ihe condition of what is commer- 
cially known as "scoured wool," it necessarily would not fall within the 
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provision imposing a double duty. Congress contemplated that such 
wool might be changed by additional work or. manipulation, and brought 
hère in other than the ordinary condition in which it was customarily 
brought, and therefore imposed the penalty of a double duty, where this 
is done. If therefore this wool was imported scoured, and in a condi- 
tion other than that in which such wool was customarily imported in 
March, 1883, and previously, it fell witliin the provision referred to, 
and the duty assessed is right. It would follow from what the court 
has sajd (though the case is submitted to you on (he évidence) that the 
plaintiff is entitled to recover the amount of its daim. 

It is agreed by the parties that if the jury finds for the plaintiff, it 
shah also find specially and separately, whetlier the tops which were 
broken into fragments constituting this importation, were so broken for 
the purpose of changing the condition of the wool from tops into the 
fragments resembling waste, for the purpose of evading the duty to which 
the wool, in the form of tops, would be subjected on importation to 
this country, or evading duty to which the importer believed the tops 
would be liable. Thus you are in addition to pass separately upon 
the question stated. It is in writing, will be sent out, and you will 
know how to answer it. The décision of the customs officers not only 
determined, pTiina fade, that the wool imported was in other than the 
condition in which such wool was imported in 1883 and before, but, 
also, that it was changed from one condition to another for the purpose 
of avoiding duty. This latter you will observe is a différent question 
from the one considered in the remarks niade to you a few moments ago. 
As respects this it is unimportant whether the wool is brought hère in a 
condition other than that in which it was before imported. It may hâve 
corne habitually in the same condition before, and yet if it has been in- 
tentionally changed from another condition to this for the purpose of 
evading duty, — that is, to get it in free of duty, or at a reduced rate, — 
the importation falls within the provision of the statute imposing a dou- 
ble duty. Hère the wool was changed from the condition of "wool 
tops" to that in which you see it, resembling waste. If the object of so 
changing its condition was to avoid the payment of duty such as would 
be levied on tops, or as the importer supposed would be levied on tops, 
the assessment made by the customs officers was right. What was the 
object of changing the condition of this wool from tops to the fragments 
in which you see it? Why were the tops torn up after having been 
made? You bave heard the évidence. You bave heard the British wit- 
nesses who were examined, and who tell you of the custom which has 
arisen tbere of tearing up tops within a few years for importation to this 
country. You will judge what the object is. You must détermine 
whether it is to avoid the duty to which it was believed the tops would 
be subjected, — whether it is to get this wool in as "waste" at a lower 
rate of duty. There is no suggestion that the tops torn up to make this 
importation were imperfect or damaged. Witn esses hâve testified that 
when such tops are torn up it is with a view to transportation hère. 
They bave also testified that the tops are worth more in this country, in 
v.46F.no.6— 30 



466 FEPEKAL REPORTER, VOl. 46. 

the Sound condition in which you see the top before you, than in the 
fragments after being torn up. It is for' you to say what thê object of 
tearijig thèse tops up was. Jf you find they were torn for^ the purpose 
of avoiding duty, you wjU say so in answering the question put by the 
agreement. If you find that they were not torn up dishonestly, that 
they were not torn up with a view to evading duty, you will then say so. 
I disaffirm the first point presented by the défendant. I cannot af- 
firin any of the points in ternis, and I thinlv they are sufïïciently an- 
swered in what is said in the gênerai charge. The verdict was in favor 
of the plaintifF, and the jury found as a spécial fact that the article was 
broken into the form in which it was imported for the purpose of evad- 
ing the duty. 



United States v. Phillips." 
(District Court, E. D. Pennsylvania. May 7, 1891.) 

CusTOMS DuTiES— Reappraisembnt— Reoovebt op Balance Due. 

Heavy goods were appraised on the wharf and delivered to the importer up- 
on payment of duty as invoiced, and the exécution of a bond to return the 
goods, if required, within 10 days, no samples being retained, and no demand 
within the 10„days being made. Afterwards the valuation was raised, and an 
additional duty was assessed upon the goods, by the assessor's return, and the 
importers notifîed thereof, who made a demand for a reappraisement. A mer- 
ehant appraiser having been appointed, and not reporting, and the gênerai 
appraiser having stated that, owing to the lack of samples, a reappraisement 
was impossible, a liquidation was made in accordance with the original re- 
turn. Ileld, that the l'nuidation was invalid, and no suit was maintainable 
for balance shown thereby. 

At Law. 

Asmmpdt by the United States against Ferdinand Phillips et al., trad- 
ing as Phillips, Townsend & Co,, to recover the sum of $2,224.75 for an 
alleged balance of custoins duties due upon an importation of steel wire 
rods, imported into the port of Philadelphia upon October 3, 1889. 
The merchandise consisted of 9,663 coils and 9,842 coils, and were en- 
tered at the valuation of $14,825, at 45 per cent, ad valorem. Upon Oc- 
tober 7, 1889, the entry was made and the estimated duties paid and a 
permit to deliyer the goods after appraisement and examination given to 
the défendants' custom-house broker. The entry and invoice under 
treasury régulation No. 449, relating to bulky articles was indorsed that 
the examination should be made upon the wharf, and no packages were 
specified as examination packages. Upon receipt of the invoice at the 
appraiser's office, examination of the goods was made, and subsequently 
upon Oçtpbçr 14, 1889, upon présentation of the permit to deliver, ail 
of the goods passed into the défendants' possession. At this time the 
usual bond for the return of the goods within 10 days after appraisal, if 

'Réported by Mark Wilks Collet, Esq., of the Philadelphia bar. 
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required by the coUector, was executed by the défendant. No request 
for the retum of the goods was made within the 10 days, and they were 
afterwards consumed in the importer's factory. Upon October 30, 
1889, the appraiser returned upon the lot of 9,663 coils an advance in 
value of 15 6-10 per cent., and under Rev. St. § 2900 an additional 
duty at 20 per cent, was thereupon exacted, amounting to the sum of 
$2,224.75 for which the suit was brought. Upon November 4, 1889, 
notice of the additional duty exacted was sent to the importer from the 
custom-house pursuant to treasury régulation 462, and upon the same 
day notice was received from the importer clairning reappraisement un- 
der Rev. St. § 2930. The collecter in accordance with treasury régula- 
tions asked for a sp)ecial report of reappraisement by the appraisers, 
which report was made November 7, 1889, afïirming the former ap- 
praisement. The collecter after successively appoint-.ug several mer- 
chants as merchant appraisers, ail of whom declined to serve, selected a 
merchant who consented to serve, and February 21, 1889, was fixed for 
the merchant appraisement. No report was ever signed by the mer- 
chant appraiser, but upon February 21, 1889, the gênerai appraiser 
wrote to the collector that a reappraisement was impossible because of 
the importer's omission to keep samples of the importation, and upon 
March 14, 1890, a liquidation in accordance with the examiner's orig- 
inal return was made by the collector of Uie port, showing the balance 
to be due for which the suit was brought. Upon March 22, 1890, a 
protest by the importer was filed, claiming that no advance in value 
could be made which does not carry the right to a reappraisement pur- 
suant to Rev. St. § 2930; that in order thata valid reappraisement could 
be made samples of the goods must be then and there examined; that 
it was the government's duty to retain and préserve samples, and that 
inasmuch as the importer had requested a reappraisement under Rev. 
St. § 2930, it was the duty of the government officiais to take every step 
necessury in order to effectuate a valid reappraisement, and that whether 
the goods were to be examined upon the wharf or not, it was the duty 
of the collector of the port upon entry thereof, to specify examination 
packages which should thereupon be retained. 

Wm. Wilkins Carr, Asst. U. S. Atty.,, and John R. Read, U. S. Atty., 
contended — 

That the permit to dehver ail of the goods was issned upon October 7, 1889, at 
tiie importer's request, and the inspector, upon présentation of that permit 
by the importer upon October 14, 1889, had no discrétion to return samples 
for a subséquent reappraisement, and that it was the importer's place to re- 
tain sampljes if therealier he intended to apply for a merchant's reappraise- 
ment under Kev. St. § 2930. 

Frank P. Prichard i\nd John G. Johnson, for défendant. 

No liquidation can be made while a merchant appraisement is pending. 
Tucker y. Kane, Taney, 146-151. No reappraisement is valid unless made 
on inspection of the goods or the examination packages. Greeley \. Thomp- 
son, 10 How. 225; Converse v. Burgess, 18 How. 418; Iron Co. v. Hedfleld, 
23 Fed. Eep. 650. It was the duty of the collector either to retain examina- 
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tien packages or toask for their retnrn, in accordance with tho condition of 
the bond; and if beeause of his failure to retain them no reappraisement can 
be had, the additional duties cannot be colleeted. 

Butler, J. Judgment of nonsuit entered. 



United States v. One Hundred and Twenty-Nine Bales of Mer- 



{Distriet Court, E. D. Pennsylvania. May 13, 189L) 

1. CnSTOMa DOTIES— PORPEITUBB— Fkaudulent Valuation. 

In an information bj the govermnent for the forfaiture of goods on account of 
fraudulent imdervaluation, the burden of proof is on the government to show, flrst, 
thatthe représentations made In tlie invoice, afHdavits, etc., were false, and, sec- 
ond, that they were kuown by the claimant to be so, and were made to defraud the 
government. 

2. Same — Burden or Peooe. 

Where goods were entered as " eattle hair, " and repi-esented to be such by the 
claimant, the burden of proof in a suit on information to forfeit them for fraud- 
ulently designating them as such is on the governnient, which must show thaï they 
are in fact something else, and that the claimant ao knew, and entered them as hair 
to defraud the government. 

At Law. 

Information for forfaiture uiider the provisions of section 9 of the act 
of June 10, 1890, for entry of merchandise by false invoices, aflidavits, 
etc. Entry was made of 129 bales of so-called "eattle hair" upon Au- 
gnst 25, 1890, per steam-ship British Prince by the claimant, and also 
upon September 22, 1890, per steam-ship Ohio 24 bales of so-called 
"eattle hair," and afterwards upon October 27, 1890, per steam-ship 
British Princ« 12 bales. Upon the trial the defendant's books and pa- 
pers, and the invoices and letters and memoranda concerning the impor- 
tation from the sellers, Nathan & Co., of Paris, were produced by the 
défendant Henry Schmidt. The testimony of the plaintiflf tended to 
show that the priées set down in the invoice at 1 franc, 37 centimes, 
per kilogram were not the actual priées paid to the seller by the claim- 
ant, and that the article was not eattle hair but wool, and that the oath 
was false as made by the seller that there was no other invoice than the 
consular invoice in existence. It was also shown that in the case of one 
of the importations the merchandise was sold upon arrivai under the 
name of "pulled wool" and not eattle hair, and in the same way in which 
wool is sold with the tare off, and not gross for net, as is the usage in 
regard to hair. Testimony was produced by experts that the article 
was bought, sold, and used in trade as wool. The testimony of the de- 
fendant tended to show that the price stated in the invoice was the act>- 
ual cost of the goods at the place of purchase exclusive of charges, while 

JReported by Mark Wilks Collet, Esq., of the Philadelphia bar. 
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the actual price paid was a price free on board at the seaport, including 
commission, inland freight, town dues, etc.; that the actual cost exclu- 
sive of charges was stated in the invoice because so required by lavv; that 
the only différences between the invoices was the statement of thèse 
charges; that the sale of the merchandise as wool was niade by a sales- 
man without instructions, and did not in fact deceive any one, as the 
purchaser said at the time it was hair and not wool, and paid only a 
hair price. The défendant also produced experts who testified that the 
merchandise was common goat hair which under the practice of the cus- 
toms ofiicials was classed in entries and appraisements as "cattle hair," 
that being tlie term employed generally for common hair. 

TV. Wiikins Carr, Asst. U. S. Atty., and John R. Rend, U. S. Atty., 
contended that if the jury believed that the invoice was not in ail re- 
spects correct and true, the goods having been obtained by purchase, 
and did not state the actual costthereof and ail charges thereon, then the 
V >rdict should be for the plaiutiff. 

Frank P. Prichard and John G. Johnson, for claimant, contended that as 
the évidence showed that the importer had acted in entire good faith, 
the plaintiff could not recover; that the goods were not liable to forfeit- 
ure for an honest mistake, but only for a fraudulent act. 

Butler, J., {mrdly charging jury.) The govarnment having seized the 
merchandise involved in this suit, is hère seeking a judgment of forfeit- 
ure on the grouud, as chargea, that the owner was guilty of fraudu- 
lent practices connected with its importation to this coimtry. The 
information or statement of the charges, contains four counts. The 
first charges, in substance, "That the défendant did make and attemptto 
make the entry of the merchandise by means of fraudulent and false in- 
voices of the same, contrary to the act of congress." The second, "That 
he did make entry of the merchandise by means of fraudulent and false 
afïidavits, papers, written statements, contrary to the act of congress." 
The third, "That he did make and attemptto make an entry of the mer- 
chandise by means of false and fraudulent invoices, afïidavits, letters, 
and papers and written statements, which falsely and fraudulently des- 
iguated and represented the said merchandise to be cattle hair, contrar}' 
to the act of congress." Fourth, "That he did make entry of the mer- 
chandise by means of false and fraudulent practice and willful act of 
omission, by means whereof the United States was deprived of lawful 
duty accruing upon the said merchandise, in that he, the said défend- 
ant, falsely and fraudulently designated and described the said merchan- 
dise as cattle hair, contrary to the statu te." 

The substance of the charges contained in theseveral counts just read, 
may be arranged under two heads. They hâve been so arranged by the 
counsel on both sides, and the subject thus discussed: First, that the 
défendant undervalued the merchandise; that is, that he represented, by 
the invoices and written papers, and entry, that it was of less value than 
it cost him, less value than its actual worth. Secondly, that he entered 
the merchandise as "cattle hair" inetead of "wool," which the govern- 
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ment says ît was. The burden of proof is on the government. You- 
must be satisfied from the évidence, fully satisfied in view of the char- 
acter of the case, that the charges are true; first, that there were repré- 
sentations made in theletters, affidavits, or invoices, respecting the value 
of the merchandize, which were untrue. If the représentations were true 
that branch of the case fails. If they were untrue the évidence must go 
further and satisfy you that the défendant did not beheve them to be 
true; in other words that he made the représentations intending to im- 
pose on the government a false understanding of the value of the goods; 
that his conduct in this respect was a fraud. An innocent misrepre- 
sentation of the kind, or an innocent omission of anything from thèse 
papers which should hâve been stated, would not render the défendant 
liable to a forfeiture. So that to sustain this first branch of the case, — 
the charge of fraudulent undervaluation, — the évidence must satisfy you 
not only that he undervalued the goods, as charged, but that he did it 
fraudulently, and not through mistake. 

Then as respects the other branch, — that he entered the merchandise 
as"cattle hair" instead of "wool," — hère again you must be satisfied that 
this was wool, and not cattle hair. He entered it as cattlehair. It was 
classified b3' the government as hair, simply; and as you hâve been told 
by the witnesses, "cattle hair" and "hair" are terms used synonymously 
by merchants, and understood to mean the same thing. The government 
so classified it. One of the officers who made this classification now tells 
you that he did it carelessly. Nevertheless be represented the govern- 
ment. He was bound by his duty to examine, and détermine what it 
was. He pronounced it hair; as the défendant entered it. But even 
if it had not been so classified by the government, the burden would be 
upon the plaintiflf to prove that the représentation was not true; that the 
merchandise was not cattle hair as represented, but wool. Now, bas 
that fact been proved? Can you say to-day whether this should be called 
hairor Avool? There bave been before you, on both sides, gentlemen of 
high character, ofgreat intelligence, and very extensive expérience in wool 
and hair, dealers in it, manufacturera of it, raisers of it, and thèse men 
difi'er in opinion about thjs article. Much the larger number, however, 
of thèse witnesses, testify that it is hair. But can you say with certainty 
whether it is wool or hair? Unless you find it to be wool this branch 
of the case fails. If you find it to be wool, still the charge is not sus- 
tained unless you also find that it was called hair fraudulently, that is, 
unless you find that when the défendant entered it as hair he did not 
believe it to be hair, but wool. It must not only appear to you, satis- 
factorily, that it is wool, but that the défendant when he represented it 
as hair did so with a fraudulent purpose, not believing it to be hair. 
Does the évidence satisfy you of this, — not only that the article is wool, 
but that the défendant believed it to be wool and represented it as hair 
for the purpose of defrauding the government? Unless you do, I repeat, 
the charge fails. I will not dwell upon the case. The défendant is 
charged with having made false représentations respecting the value of 
this merchandise, in the invoices and other papers .connected with the 
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importation, and is also charged with having made false représentation 
respecting the character of the merchandise, a false entry of it, as hair, 
instead of wool. It la for you to judge, in view of the testimony and 
the comments of counsel, whether or net the government's case is sus- 
tained. Unless it is proved, fully and clearly, your verdict must be 
for the défendant. His goods should not be forfeited unless you are satis- 
fied that he is guilty of the fraudulent conduct charged against hini. If the 
évidence, on the other hand, satisfies you that he is guilty of intention- 
ally making misrepresentations, as charged, then you should sustain the 
claim of the government, by a verdict in its favor. The case is im- 
portant, as ail such cases are. It is important that the revenue laws of 
the government be sustained. It isequally important to the défendant. 
It involves a large amount of property, and also involves character, The 
plaintiff's points I cannot affirm; what I hâve said I regard as a suffi- 
cient answer to them. 



Haynes V. Beewstee, Collecter. 
(District Court, W. D. Texas, San Antonio Division. May 4, 1891.) 

CnsTOMS Ddtjes— Action to Recoveu. 

The right of action to recover duties and oharsres illegally exacted (Rev. St. U. 
S. § 3011) is purely statutory. Id. §§ 3931, 2932, require the importer, as a condition 
précèdent to the maintenance of suit, to duly file hia protest upon each entry, and 
seasonably prosecute his appeal f rom the décision of the collector to the secretary 
of the treasury. Held, that a stipulation made between the importer and deputy- 
coUector, after due protest and appeal in the case of one entry, that the duties and 
.charges in succeeding entries should be controUed by the décision of the secretary 
thereln, is not a substantial compliance with the requlrements of the statute, and 
the importer could not maintain suit after a décision in his favor by the secretary, 
and a refusai of the collector to abide by the stipulation. 

At Law. 

Duval West, for plaintiff. 

A. J. Evans, Dist. Atty., for défendant. 

Maxey, J. Suit is brought by the plaintiff against the collector of 
■customs to recover the sum of ^582.95, which, it is alleged, was unlaw- 
fuUy exacted by the collector as weigher's fées on certain importations 
of bars of lead and copper ore entered by the plaintiff at the port of La- 
redo at the several dates named in the pétition during the months of 
January and February, 1890. Upon the argument it was admitted by 
the plaintiffs attorney that the item of S24.15, of date February 15th, 
was refunded by the collector prier to the submission of the cause. The 
other items of the account embrace weigher's fées on six entries, extend- 
ing from the 8th to the 30th of January; and for thèse fées, aggregating 
$558.80, recovery is now sought by the plaintiff. It appears from the 
■allégations of the pétition that the lead and copper ore were entered at 
ïthe Laredoport for warehousing and transportation to Galveston, whence 
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they were to be finally exported; that the weigher's fées demanded were 
illégal; that they were paid in orderto obtain possession of the property; 
and that protest was duly filed by the plaintiff with the collector "upon 
each and every entry,"specifying the grounds of bis objection to the fées 
demanded. 

Although it is disclosed by the pétition that a distinct protest as to 
each entry was filed with the collector, there was a failure on the part 
of the plaintiff to actually take an appeal to the secretary of the treasury, 
in accordance with the strict letter of the statute. But it is alleged that by 
virtue of an agreement entered into between the plaintiff and the deputy- 
collector touching a prior importation, on the 31st December, 1889, the 
former has brought himself substantially within the terms of the law,, 
and that in pursuance of such agreement it should be ruled by the court 
that an appeal was actually prosecuted from the décision of the collector 
as to each of the January importations. In référence to the entry of 
December 31, 1889, of 641 bars of lead, it is shown by the pétition 
that a weigher's fee of $18.60 was exacted by the collector, and paid un- 
der protest by the plaintiff; that the latter seasonably appealed to the 
secretary of the treasury, who sustained the appeal, and ordered the 
amount to be refunded. The agreement relied upon by the plaintiff, 
and the reason by him assigned for his failure to prosecute an appeal 
from the décision of the collector as to each of the January entries, are 
inserted in the language of the pleader: 

"Further alleging, yonr petitioner shows that at the time of the filing of 
the protest and taking the appeal in regard to this entry, made December 31, 
1889, it was agreed and f uliy underatood between your petitioner and the dep- 
uty collector of customs, who was acting for and by authority of the défend- 
ant herein, that said appeal was to apply to and cover ail such collections or 
charges of weigher's fées that raight arise or should be made against or col- 
lected from your petitioner at the Laredo port, until a décision of the appeal 
should be received from or made by the treasury department at Washington; 
that said appeal was passed upon, and sustained, on f ebruary 27, 1890; that 
then petitioner applied for the amount he had paid for weigher's fées, as 
shown by the table hereinbefore mentioned, viz., #682.95, same being the 
amount of weigher's fées ex.icted from petitioner pending said appeal, from 
December 31, 1889, to February, 27, 1890, which amount it was agreed and 
understood between the deputy-eollector and plaintiff would be refunded to 
your petitioner in case the appeal was well taken. On account of which 
agreement and understandiiig, your petitioner says hedid noteflfecthis appeal 
in each spécial case, considering that such agreement and understanding was, 
in effect, an appeal in each separate overoharge as set out; but said amount 
the défendant refused and failed to refund to your petitioner. Your peti- 
tioner further shows that he then made application to the secretary of the 
treasury, as shown byhis letter of March, 1890, attached hereto, marked 'Ex- 
hibit B,' and prayed to be made a part of this pétition, asking that he be al- 
lowed the amount of overcharges, which were unlawful and unjust; that the 
same was refused on the ground that your petitioner had not appealed in each 
case, though the department admitted that said charges were unauthoiized 
and illégal. AU of which appears from department letter before mentioned, 
and attached hereto, marked « Exhibit A,' and as is also shown by letter from 
department to your petitioner dated March 27, 1890, which is hereto attached, 
marked ' Exhibit C,' and prayed to be made a part of this pétition. Your pe- 
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titioner avers and shows that, by virtue of said understanding and agreement, 
lie did make liis appeal against the exactions o£ weigher's fées in each sepa- 
rate case, ;ind that it was expressly understood by the deputy-collector, acting 
for this défendant, that such appeal, while pending, was to apply to ail sub- 
séquent cases of like import." 

Exhibits A and C, referred to in the pétition, are ]etters addressed by 
tlie acting secretary of the treasury to the collecter of customs and the 
plaintifF, respectively. In the former the secretary writes: 

"In View of the provisions of section 2932 of the Eevised Statutes, your dé- 
cision as to the exaction of weigher's fées on the six importations specifled 
above is final and concliisive against ail persons interested therein, no appeals 
baving been actually taken from said décision. The department, therefore, 
déclines to take any action on the said six protests, and the same are herewlth 
returned." 

The latter embodies the conclusion of the secretary in the following 
language: 

"I hâve to State that the décision of the collecter of customs specifled in 
sections 2931 and 2932. Eevised Statutes, is the classification of the goods and 
ascertainment and liquidation of the duties, and the collection of fées, charges, 
etc., on each importation; and, uuless protest and appeal are duly flled for 
each entry, sucii décision is final and conclusive, under said sections. Your 
application is therefore denied, inasrauch as you failed to appeal from the ex- 
action of fées on the six entries covered by your protests." 

The district attorne}'^, in behalf of the défendant, deraurs to the péti- 
tion on the ground that the plaintiff failed to prosecute an appeal from 
the décision of the collector. The légal conclusion asserted by the plain- 
tifi" in his pétition, that the agreement and understanding between him- 
self and the deputy-collector of customs dispensed with the necessity of 
an appeal in each case from the décision of the collector, interposes no 
obstacle to the détermination of the questions involved in the controversy, 
on demurrer. " Matters of fact well pleaded are admitted by a demurrer, 
but it is equally well settled that mère conclusions of law are not ad- 
mitted by such a proceeding." U. S. v. Ames, 99 U. S. 45. As the de- 
murrer admits the exaction of weigher's fées to hâve been made without 
lawful authority, it becomes unnecessary to inquire into the legality of 
the charges demanded. The controlling question in the case, and the 
one to which the argument was confined, is this: Was it necessary for 
the plaintilï, in order to maintain his suit, to take an appeal in each 
case to the secretary of the treasury from the décision of the collector de- 
manding a weigher's fee upon the several importations? It is insisted 
by the plaintifi' that, in view of his agreement with the deputy-collector, 
he is not debarred from bringing suit by the provisions of sections 2931 
and 2932 of the Revised Statutes. It is the présent established doctrine 
of the courts that suits brought by an importer against the collector of 
customs for the recovery of duties or dutiable charges illegallyexacted are 
founded upon and regulated by express statutory provisions. From an 
examination of the adjudicated cases, it appears that under some of the 
earlier statutes a common-law action was maintainable. EUioit v. Swart- 
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wout, 10 Pet. 137. "This common-law right of action to recover back 
money illégally exacted by a collector of customs as duties upon iin- 
ported merchandise rested," as declared by the suprême court, "upon 
the implied promise of the collector to refund money which he had re- 
ceived as the agent of the government, but which the law had not au- 
thorized him to exact." Arnson v. Murphy, 109 U. S. 240, 3 Sup. Ct. 
Rep. 184. "To correct the public inconveniences resulting from the 
state of législation existing prior to 1839, the act of March 3, 1839, was 
passed, the 'égal effect of which, as construed by the court in Cary v. 
Ctirtis, 3 How. 236, was to take from the claimant ail right of action 
against the collector, by removing the grounds on which the implied 
promise rested." Arnscra v. Murphy, supra. In the case last cited it is 
further said by the court that — 

"Congress, being in session at tlie time tliat décision was announced, [^Cary 
V. Curtis,'] passed the explanatory aet of Febriiary 26, 1845, wliich, by légis- 
lative construction of tbe act of 1839, restored to the claimnnt liis l'ight of ac- 
tion against the collector, but required the protest tobe madein writing at 
the tirae of payment of the duties alleged to hâve been illégally exacted, and 
took from the secrctary of tho treasury the authority lo refund conferred by 
the act of 1839. ïliis aot of 1845 was in force, as was deeided in Barney v. 
Watson,92'U.S. 449, until repealed by implication bytheactof J une 30, 1864." 

See, also, Curtis v. Fïedler, 2 Black, 461; Davies v. Miller, 130 U. S. 
284, 9 Sup. Ct. Rep. 560; Davies v. Arthur, 96 U. S. 148. 

The court further says that the provision of the aot of 1845, which 
construed the act of 1839 so as to restore to the claimant a riglit of action,. 
now appears as section 3011 of the Revised Btatutes. and proceeds: 

"From this review of the législation and jndicial history of the siibject, it 
is apparent that the conimon-law action is reco;>nized as appiopriate bytiie dé- 
cision in Elliott V. Swartwout, 10 Pet. 137. lins been con\eited into an action 
based entirely on a différent principle, — thiit of a slatutory liability, instead 
of an implied promise, whicli, if not origiiiated by the act of congress, yet is 
reguhited, as to ail its incidents, by ex|)ress statutory provisions; and aniong 
them are the conditions vvliicli flx the tirae when the suit may begin, and pre- 
scribe the period «t the end of which the right to sue shall cease. Congress 
having undertaken to regulate the wliole subject, its législation is necessarily 
exclusive." 

Arnson v. Murphy, 109 U. S. 243, 3 Sup. Ct. Rep. 188; Porter v. 
Beard, 124 U. S. 433, 8 Sup. Ct. Rep. 554; Arnson v. Murphy, 115 U. 
S. 679, 6 Sup. Ct. Rep. 185; Nichais v. U. S., 7 Wall. 126. 

The action being one which mnst be regulated, as to ail its incidents, 
by express statutory provisions, the question recurs, has the plaintifî so 
far complied with those provisions as to authorize him to maintain his 
suit? It is provided by section 2932 of the Revised Statutes that the 
décision of the collector of customs as to ail fées, charges, etc., — 

"Sliall be final and conclusive against ail persons interested in such fées,, 
charg'S, or exactions, unless the like notice that an appeal will be taken from 
such décision to the secrelary of the treasury shall be given within ten days 
from the niaking of such décision, and unless such appeal shall actually be 
taken within tliirty days from the making of «Hch décision; and the décision 
of thesecretary of the treasury shall be final and conclusive upon the matter 
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«0 appealed, iinless suit shall be brought fortherecovery of such fées, charges, 
or exactions within the period as piovided for in the precedlng section in re- 
gard to duties." 

The words, "unless the like notice that an appeal will be taken,"etc., 
appearing in section 2932, refer to the requirernents of notice contained 
in the preceding section of the Revised Statutes, (2931.) It is there 
provided that — 

"On the entry of any vessel or of any merchandise, the décision of the col- 
lectorof custorns at theportof importation and entry as to the rate andaraount 
of duties to be paid on the tonnage of such vessel or onsuch merchandise, and 
the dutiable costs and charges tliereon, sliall be final and conclusive agatnst 
ail persons interested therein, unless the ownpr, master, commander, or con- 
signée of such vesse). * * * or the owner, importer, consig^nee, or agpnt 
of the merchandise, in case of duties levied on merchandise, or the costs and 
charges thereon, shall, within ten days after the ascértainment and liquida- 
tion of the duties bytlie proper ofHcers of the custorns, * * * give notice 
in writing to the collector on each entry, if dissatisfled with his décision, set- 
ting f orth therein distinctly and speciflcally the grounds of his objection tlierelo, 
and shall, witliïn thirty days after the date of such ascértainment and lic^ui- 
-dation, appeal therefrom to the secretary of the treasury." 

It is not deemed material to consider that clause of section 2931 im- 
posing a limitation as to the time within which suit must be brought. 
The question involved is whether suit is maintainable at ail, where the 
party has failed to appeal from each décision of the collector of custorns 
within the time prescribed by the statute. Itis évident that protest and 
appeal are required by both sections; and the "like notice of appeal," 
prescribed by section 2932, demands that the steps necessary to euable 
the party to avail himself of the right to recover, conferred by the stat- 
ute, (section 3011,) should be taken conformably to the requirernents 
of section 2931. If, therefore, protest and appeal be enjoined as to 
"each entry" by the last-named section, they are also required as to each 
by section 2932. In the absence of protest and appeal, tne décision of 
the collector under sections 2931 and 2932, which are substantially sec- 
tions 14 and 15 of the act of 1864, is final and conclusive as to ail par- 
ties interested, and by section 3011 no recovery can be had by suit un- 
less such protest and appeal are taken. Whether, therefore, the rights 
of the plaintiff be tested by sections 2931 and 2932 alone, or by those in 
conjunction with section 3011, {U. S. v. Schlednger, 120 U. S. 113, 7 
Sup. et. Rep. 442; Arnson v. Mitrphy, 115 U. S. 584, 586, 6 Sup. Ct. 
Rep. 185,) the like resuit must follow; that is, the inévitable failure to 
maintain his suit, if he had failed to protest against the exactions of the 
collector, and prosecute his appeal in terms of the law. But it was con- 
tended by the plaintiff, upon the argument, that, liaving tiled a protest 
and taken an appeal as to the December importation, the appeal then 
taken, considered in connection with the verbal agreement had with the 
deputy-collector set forth in the pétition, should be construed into a 
continuing appeal, applicable to future like entries, in analogy to the 
principle of prospective protests, at one time recognized by the courts. 
It is true that, under the statutes in force prior to the act of 1864, pro- 
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spective protests received judicial sanction. Marriott v. Brune, 9 How. 
619; Herman v. Schell, 18 Ped. Rep. 891; Fauche v. Sckell, 33 Fed. Rep. 
336; Bodart v. Schell, Id. 825. But it has beon expressly held that they 
hâve no place under the last-named act. Upon this point the suprême 
court, citing Ullman v. Murphy, 11 Blatchf. 354, uses this language: 

"The act of 1864, by requiring the notice of dissatisfaction to be given on 
each entry, necessarily prevents such a notice as to any goods from being 
given before the entry thereof, and precludes a prospective protest, covering 
future entries or importations." BavUs v. Miller, 130 U. S. 288, 9 Sup. Ct. 
Eep. 560. 

Under sections 2931 and 2932, notice of dissatisfaction must therefore 
be given on each entry; and it is equally clear that a distinct appeal is 
required in each case to the secretary. Arnson v. Murphy, supra, appears 
conclusive of the question which this suit involves. The court, speak- 
ing through Mr. Justice Blatchfokd, says: 

"The statute makes the décision of the collector final and conclusive as to 
the rate and amount of duties, unless there is a spécifie protest made to the 
collector within ten days after the liquidation, and an appeal taken to the 
secretary of the treasury within thirty days after the liquidation. * * * 
We are of opinion that it is incumbent upon the importer to show, in order to 
recover, that he has fuUy complied with the statutory conditions which at- 
tach to the statutory action provided for. He must show not only due pro- 
test and appeal, but also a décision on the appeal. * * * But the statute 
sets out with declariug that the décision of the collector shall be final and con- 
clusive against ail persons interested, unless certain things are done. The 
mère exaction of the duties is necessarily the décision of the collector; and, 
on this being shown in any suit, it stands as conclusive till the plaintifE 
shows the proper steps to avoid it. Thèse steps include not only protest and 
appeal, but the bringing of a suit within the time prescribed. They are ail 
successively grouped together in one section, not only in section 14 of the act 
of 1864, but in section 2931 of the Revised Statutes; and tlie • suit ' spoken of 
in those sections is the 'action' given in Rev, St. § 3011." 115 U. S. 583, 
585, 6 Sup. Ct. Rep. 185; Wedemeyer v. Lancaster, 30 Fed. Rep. 671. 

From an examination of the statutes and authorities bearing upon 
the question in hand, the court is of the opinion that sections 2931 and 
2932 of the Revised Statutes require the importer, as a condition pré- 
cèdent to the maintenance of suit, to duly file his protest upon each 
Bntry, and seasonably prosecute his appeal from the décision of the col- 
lector in each case to the secretary of the treasury. That a protest as to 
each of the January importations was filed by the plaintiff in this case is 
admitted by the demurrer; but it is apparent from the allégations of the 
pétition that such protests were not followed by appeals, unless the al- 
leged agreement of the deputy-collector can be held to supersede and 
annul the express requirements of law. The suggestion that statutes 
may be thus abrogated is without merit, and entiiied to but little con- 
sidération. If the treasury department, which is invested with enlarged 
powers by the customs iaws in the formulation of rules and régulations, 
cannot by a régulation repeal a statute, (^Merritt v. Cameron, 11 Sup. Ct. 
Rep. 178,) it will not be seriously contended that subordinate officiais 
of that department are clothed with authority to annul Iaws. The plain- 
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dtf, having failed to prosecute an appeal from the décision of the col- 
lector to the secretary ofthe treasury, has not placed himself in a posi- 
tion to maintain his suit. It is proper to add that the présent suit is 
not affected by the repeal of sections 2931, 2932, and 3011 by the ré- 
cent act of congress, (St U. S., Ist Sess. 51st Cong. p. 142, § 29.) The 
demurrer will be sustained, and it is so ordered. 



In re Johnson. 
(Circuit Court, D. Massachusetts. June 8, 1891.) 

1. INDIOTMBNT — ReS ADJUBICATA — HaBEAS COKPUS. 

Where a prisoner has been sentenced by the district court having jurisdictloii, 
after the sufflciency of the indictment hasbeen questioned by motion in arrest of 
judgment, the sufflciency of the indictment cannot be again questioned upon péti- 
tion for the prisoner's release on habeas corpus. 

2. JuRisDicTioN— State and Fbdbral Courts. 

When a prisoner conflned under sentence of a fédéral court is released by virtue 
of a writ issued ont of a state court, he may be rearrested on order of the fédéral 
court, sinoe the state court had no authority to release him. 

3. Criminal Law— Sentence — Habeas Corpus. 

A prisoner sentenced to simple imprisonment for au offense of which the punish- 
ment is imprisonment at hard labor may be released on habeas corpus. 

Habeas Corpus. 

Benjamin F. Butler, for petitioner. 

Frank D. Allen, U. S. Dist. Atty. 

Nelson, J. This case was a writ of habeas corpus directed to the war- 
den of the reformatory prison for women at Sherborn, to bring before 
the court the body of Clarietta Johnson, alleged to be illegally restrained 
of her liberty in that prison. At the hearing in this court a record of 
the district court of the United States for this district was produced, 
from which it appeared that the prisoner was convicted in that court 
upon an indictment charging her with the crime of perjury, committed 
in violation of the laws of the United States, and was, uj^on her convic- 
tion, sentenced by the court to pay a fine of $10, and to be imprisoned 
for the term of six months in the reformatory prison for women at Sher- 
born, and to stand committed until said sentence be performed ; and that, 
in pursuance of the sentence, a warrant of commitment issued in the 
usual form, upon which she was taken to the prison by the marshal, 
and delivered into the custody ofthe warden. The prisoner now asserts 
that her présent imprisonment under this sentence is illégal. The pris- 
oner was tried and sentenced in the district court by Judge Carpenter 
holding the court by assignment of the circuit judge, and in accord- 
ance with the practice and usage of this court, a proceeding of this nat- 
ure, in which the validity of a sentence pronounced by Judge Carpen- 
ter is called in question, would ordinarily be heard by him, either 
alone or with another judge sitting at his request. It is, therefbre, proper 
to state that it is only after conferring with Judge Carpenter, and upon 
his expressing a préférence that this case should be heard by me, that I 
iave consented to hear the case at ail. It should be aiso added that 
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there appears to be nothingin the case to call for a révision of any mat- 
ter.that was specially called to the atteiition of Judge Carpenter in the 
district court. 

The first objection taken by the prisoner is that her alleged offense was 
not set.forth in the indictment with such a degree of certainty as to give 
the court any jurisdiction to try her, and that it was the same as if she 
had been tried and sentenced without any presentment by the grand 
jury. The record diseloses that she was tried upon an indictment in 
which was set forth with more or less clearness of language the crime 
with which she was charged. It also appears by the record that this 
objection was taken to the indictment in the district court by motion in 
arrest of judgment, and was overruled. Upon this point it is only nec- 
essary to remark that as the district court had jurisdiction to try the 
prisoner for perjury committed against the laws of the United States, its 
rulings upon the sufïiciency of the indictment are not subject to revis- 
ion in this court by a writ of habeas corpus. If the prisoner were ag- 
grieved by any ruling of the district court upon her motion in arrest of 
judgment, her remedy is by a writ of error, and not by a writ of habeas 
corpus. 

The prisoner was committed to the prison on the 21st of April last. 
On the 7th of May, she sued out of the superior court for Middlesex 
county a writ of personal replevin, directed to the sheriff of the couuty, 
commanding him to replevy the prisoner, who, it was alleged, was taken 
and detained by the duress of the warden of the prison, so that she might 
appear before the superior court to be holden at Cambridge on the first 
Monday of June, then and there to demand justice against the warden 
for her duress and imprisonment, and to prosecute her replevin as the 
law directs: provided, the prisoner first gave a bond to the warden in 
such sum as the sheriff' should deem reasonable, with sureties to be ap- 
proved by him, for her appearance at court and to prosecute her re- 
plevin, and gave the writ to the sheriff' for service. Armed with this 
document, the sheriff on the 14th of May proceeded to the prison, and 
having received from the prisoner a bond in the sum of ^1,000 as di- 
rected by the writ, took her ont of the custody of the warden and set 
her at liberty. Tlie doings of the sheriff' having been brought to the no- 
tice of the district judge of the district, by his order a warrant for the 
rearrest of the prisoner was issued, under which the prisoner was again 
taken into custody by the marshal and brought before the court, and 
she was thereupon by the order of the court returned to the prison as 
an escaped or rescued convict, to serve out the rest of her sentence, and 
she bas since remained in the custody of the warden of the prison. 
Copies of the writ of replevin, the sherift''s return thereon, and the bail- 
bond are given below. 

Copies of Repi.evin Writ, Return Tiiereon, and Bail-Bond, 
replevin writ. 
■Commonwealth of Massachusetts, Middlesex, s s.: [l. s.] 

To the Sheriffs of our Sfveral Counties, or Their Deputies, Greeting: 
We command you that justly, and without delay, you cause to be re- 
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plevied Clariettîi Johnson, who, as it is said. is taken and detained at Sher- 
born, within oui- said çôunty, by the duress of Ellen C. Johnson, that said 
Clarietta Johnson may appear at our superior court next to be holden at Cam- 
bridge, on the HrstMonday of June next, within o,ur county aforesaid, then and 
therein our said court to demand rightand j iistice against said Elien C. John- 
son for the duress and imprisonment aforesaid, and to prosècnte her replevin 
as the law directs: provided, that said Clarietta Jolinson shall before her de- 
liverance give bond to said Éllen C. Johnson in such sum as you shall judge 
reasonable, with at least two suretiea, liaving sufficient within your county, 
and wiLh condition to appear at our said court, to prosecute her replevin 
against said Ellen C. Johnson, and to bave her body there ready to be deliv- 
ered, if thereto ordered by said court, and pay ail such damages and costs as 
shall be then and there awarded against her. Then, and nol otherwise, are 
you to deliver her. And if said Chirietta is by yOu delivered at any day be- 
fore the sitting of our court, you are to summon said Ellen C. Johnson, by 
serving her with an attested copy of this writ, that she may appear at our 
said court to answer to said Clarietta Johnson. 

Witness Albert Mason, Esquire, at Cambridge, t'ie seventh day of 
May, in the year of our Lord one thousand eight hundred and ninety-one. 

ÏHEO. C. HuRD, C'erk. 

RETURN. 

Middlesex, ss.: May 14th, 1891. 

By virtue of this writ, I this day took from the within-named Clarietta 
Johnson a bond to the within-named Ellen C. Jolinson in tiie sum of one 
thousand dollars, with two sureties having sufflcient witliin said county, with 
the condition within directed, which bond I herewith return. I then replev- 
ied and delivered the within-named Clarietta, and on the tîfteenth day of said 
May I summoned the said Ellen C. Johnson to apppar at court, as witliin di- 
rected, by giving her in liand a true and attested copy of this writ. 

Henry G. Cusiiing, Sheriff. 

BAIL-BOND. 

K710W ail înen hy thèse présents, that we, Clarietta Johnson, as principal, 
and James W. Bennett and Patrick Lynch, of Lowell. in the county of Mid- 
dlesex, as sureties, are holden and stand flrraly bound unto Ellen C. Johnson 
in the sum of one thousand dollars, to the payment of whicli to the said Ellen 
C. Johnson, or her executors, administrators, or assigns, we hereby jointly 
and severally bind ourselves, our heirs, executors, and administrators. The 
condition of this obligaticm is such that, whereas the above-bounden Clari- 
etta Johnson, on the seventh day of May, sued out a writof replevin, returna- 
ble before the superior court to be holden at Cambridge within and for the 
county of Middlesex, on the first Monday of June next. Mow, if the above- 
bounilen Clarietta Johnson shall prosecute gaid action of replevin to flnal judg- 
ment, and shall pay such damages «nd costs as the said Ellen C. Johnson shall 
recover against her, and shall hâve her body there to be reiielivered in case 
such shall be the flnal judgraent, then this obligation shall be void; otherwise 
it shall be andiremain in full force and virtue. 

In witness whereof we hereunto set our hands and seals this seventh day 
of May, A. D. 1891. Clarietta Johnson, [l. s.7 

James W. Bennett. [l. s. 
Patrick Lynch. [l. s. 

May 14th, 1891. 

The above-naraed sureties are approved. 
Henry G. Cushing, Sheriff. 
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The prisoner now claims that her discharge from prison by the sher- 
iff was authorized by law, and her rearrest illégal. 

I hâve said that the prisoner sued out her replevin writ from the superior 
court for the county of Middlesex. This expression might do injustice to 
the learned judges of that court by implying that the writ issued by some 
express order of the court. Such, however, was not the case. An inspection 
of the papers shows that the replevin writ was nothing more than a com- 
mon writ of attachment, such as can be purchased as of right of the clerk 
for five cents, but having on it the nanie of the chief justice, the seal of 
the court, and the teste of the clerk, altered over into what is claimed to 
be a writ of personal replevin, such as is authorized by the provisions of 
chapter 185, §§ 40-55, of the Public Statutes of the state. No other 
formality whatever preceded the delivery of the writ to the sheriff for 
service. The prisoner now claims that a writ manufactured in this way 
conferred authority on the sherifF to take out of prison and set at lib- 
erty a convict sentenced by a United States court for an offense against 
the United States. But by the very terms of the statute itself, the writ 
does not extend to persons "in the custody of a public ofRcer of the law 
b}' force of a lawiùl warrant or process, civil or criminal, issued by 
compétent authority," (section 40;) and as the prisoner was held un- 
der process issued by a court of the United States, exclusive jurisdic- 
tion to détermine as to the scope and validity of the process was 
vested in the courts of the United States, and could not be exercised by 
the superior court. This is perfectly well settled by a long line of dé- 
cisions of the suprême court of the United States, and is a rule recog- 
nized and acted upon by both state and fédéral courts everywhere. 
Ableman v. Booth and U. S. v. Booth, 21 How. 506; Tarble's Case, 13 
Wall. 397; Covell v. Heyman, 111 U. S. 176, 4 Sup. Ct. Rep. 355; Rohh 
V. Connolly, 111 U. S. 624, 4 Sup. Ct. Rep. 644; Ex parte RoyaM, 117 
U. S. 241, 6 Sup. Ct. Rep. 734. Ail, therefore, that the superior court 
could do when it was shown that the prisoner was held under the pro- 
cess of the district court would be to remand her to prison. It could 
bave no authority whatever to discharge her. The process under which 
she was held was perfectly valid until set aside or pronounced insuffi- 
cient by a court of the United States. That there is a writ known to 
the law of Massachusetts that can be sued out as of right, by which a con- 
vict sentenced by a court of iiie United States can be taken out of prison 
and set at liberty by a sherifî or a deputy-sheriff, taking bail at his discré- 
tion for the prisoner's appearance at court, is a proposition that is simply 
absurd, and was never heard of until this case. The writ was an absolute 
nullity, and conferred upon the sheriff no authority to set the prisoner at 
liberty. The whole proceeding was an audacious abuse of the process of 
the state court, and an outrage on the administration of justice in this 
district. The rearrest of the prisoner and her recommitment to prison 
after her escape, was a proper exercise of the authority of the district 
court, and as <àr as the replevin writ is concerned the prisoner is la wfully 
held in prison. 
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The last point taken in behalf of the prisoner is one of much more se- 
rions character. By Rev. St. § 5392, the punishment prescribed for 
perjury is a fine of not more than $2,000 and imprisonment at hard la- 
bor not more than five years, with incapacity to give testimony in the 
courts of the United States. It was held by the suprême court in Ex 
parte Karstendich, 93 U. S. 396, that in cases where the statute makes 
hard labor a part of the punishment, it is imperative upon the court to 
include that in the sentence. See, also, In re Graham, 138 U. S. 461, 
11 Sup. et. Rep. 363. Hère hard labor was not made a part of the 
sentence, though expressly required by the statute. Again, by Rev. 
St. §§ 5541, 6542, in every case where any person convicted of any 
offense against the United States is sentenced to imprisonment for a pe- 
riod longer than one year, or to imprisonment and confinement at hard 
labor, the court by which the sentence is passed may order the same to 
be executed in any state jail or penitentiary within the district or state 
where such court is held; the use of which jail or penitentiary is allowed 
by the législature of the state for that purpose. Under thèse sections, it 
was decided by the suprême court in In re Mills, 135 U. S. 263, 10 Sup. 
Ct. Rep. 762, that where the statute prescribing the punishment does 
not expressly require that the accused should be confined in a peniten- 
tiary, a sentence to the penitentiary without hard labor for a period that 
does not exceed one year is illégal. The statute of perjury does not ex- 
pressly require that the imprisonment shah be in a penitentiary. The 
reformatory prison for women at Sherborn is the state-prison for the 
reformation and punishment of l'emale oflfenders sentenced to hard labor 
by the courts of the state and of the United States, and is undoubtedly 
a state penitentiary within the meaning of sections 5541, 5542. Pub. 
St. c. 215, § 15; Id. c. 221, § 43; St. 1887, c. 426. The sentence 
hère was without hard labor, and for six months only. In view of thèse 
décisions of the suprême court, it is impossible to escape the conclusion 
that the district court exceeded its authority in sentencing the prisoner 
to the reformatory prison for six months only, without hard labor, and 
that she is entitled to be discharged from imprisonment under the sen- 
tence. 

It was suggested at the hearing by the district attorney that, if the 
court should corne to the conclusion that the sentence was erroneous, the 
prisoner might be held for a new sentence in the district court. But it 
was decided by the suprême court in Ex parte Lange, 18 Wall. 163, that 
an erroneous sentence, after it bas been partly executed, cannot be re- 
vised by the court and a new sentence imposed, even at the same term 
of the court. 

An order is to be entered discharging the prisoner. 
v.46F.no.6— 31 
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/' - " Ex parte Martin. 
(JDtetrict Court, V. Alaska. September 8, 1890.) ; 

JusTlÔKS' Courts— AsgAt'LT AKD Battekt — Jûrisbiction. 

By Justices' Code Or. c. 1, § 2, subd. 2, jurisdiction is given to a justice's court of 
assaults and battery not cliarsred to hâve been committed with intent to commit a 
felony, or in the course ot a riot, or withadangerous weapon, or upon a public oftlcer 
in tlie discbarge of his duties. Tïiepuniahment for auch an ^ssault under Crim. 
Code. § 537, is imprisonment in the county jail not less than three months nor more 
tllan one year, or by à fine not less than $50 nor more thau $500. But by the above 
act conferring iurisdiction on justices it is provided that a punishment may be im- 
posed by Une of not less thau $5 nor more than $50. Held that, though the circuit 
courtaud the justice hâve concurrent jurisdiction of the offense, tho former can- 
not impose a fine of less than $50, nor the latter a fine of more than *50, nor a sen- 
tence of imprisonment. 

On Haheas Corpus. 

Delaney & Gamel, for petitioner. 

BuGBEE, J. The return of the marshal to the writ of haheas corpus is- 
sued herein Angust 21, 1890, by Hon^ W. R. Hoyt, United States com- 
missioner for Alaska, residing at Juneau, states that he had not on Sep- 
tember Ist, the date of the return, nor had he since the said 21 st day of 
Angust, the said Al. Martin in his custody or power, or under his re- 
straint, but it represents that on the 16th day of Angust, one Frank H. 
Poindexter, then a duly-qualified and acting justice of the peace within 
and for the district and territory of Alaska, delivered the commitment 
herein and the petitioner to a deputy United States marshal; that under 
and by virtue of, and in obédience to the command of, such commit- 
ment, petitioner was held in custody until the 21st day of August; that 
whileat Juneau, avpaiting a steamer for transportation to Sitka, the writ 
herein was issued by the commissioner on a pétition filed before him; 
thatat the time of issuing such writ the commissioner ordered that said 
Al. Martin give bond in the pénal sum of $200, with sufficient surety, 
for his appearance at the time and place and in the manner mentioned 
in the writ; that on last-named day petitioner executed a bond before 
said commissioner as required, and that thereupon petitioner was re- 
leased irom custody and had not since been in the custody or power or 
under the restraint of the marshal or his deputies. Annexed to and 
made part of the return are the writ, the order admitting to bail, the 
bail-bond, and the commitment, which latter is as follows: 

"In Justice Court at Chilcat, Alaska, August 16, 1890. 
"To Orville T. Porter, U. 8. Marshal, District of Alaska, or his Deputy. 
"United States vs. Al. Martin. 
"The above-named Al. Martin Iiaving this day been brouglit before nie 
upon a charge of assault and battery committed upon the person of Flora, (iin 
Indian W()man,)at Chilcat, Alaska, on the 16th day of August, A. D. 1890, 
and the said Al. Martin liaVlng pleaded guilty to the charge, and he having 
been senteuced by me to three months' iinprlsotiment in the district jail at 
Sitka, you are hereby commanded to take charge of said prisoner, Al. Mar- 
tin, aua keep him in custody until the expiration of said semence. 

"TiiANK H. Poindexter, 

"Justice of theTeace." 
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' The writ herein coramands the marshal to, Jiave the body of petitioner 
before the United States district judge for the district of Alaska at the 
court-room at Sitkaon August 28th,:or as soon thereafter as the regular 
mail steamer from Juneau should arrive at Sitka; aiid pn September Ist,. 
immediately upon the arrivai of such steamer, petitioner appeared in 
person at the court-room, and submitted himself to the jurisdiction of 
the court, but without counsel. His counsel, residing at Juneau, had, 
hovvever, in writing presented in his behalf this single point: That the 
justice had, under the Oregon laws, which are applicable to this terri- 
tory, no power to inflict any punishment other than a fine, and that 
the sentence and commitment were therefore beyond his jurisdiction, and 
void. The return is not demurred to nor controverled, and no évidence 
other than that made part of the return is before the court. But the re- 
turn assumes the validity of the order admitting to bail, and proceeds 
upon the theory that because of the admission to bail prisoner is not in 
the custody of the marshal. This view is incorrect, for the reason that 
the order admitting to bail was and is voidj and, in the eye of the law, 
the petitioner, from the time of the commitment, nmst be deenied to 
hâve been in the custody of the marshal. It appears from the commit- 
ment that petitioner was, upon a plea of guilty, eonvicted of the crime 
of assault and battery by the justice at Chilcat. There is no provision 
for admission to bail after conviction, unless défendant has appealed, or 
when there is a stay of proceedings, neither of which conditions appears 
hère, (Gen. Laws Or. 1843-72, p. 373, § 258;) nor even then except by 
the court, or judge thereof, in which the judgment appealed from is 
given, (Id. § 260;) and hère the order admitting to bail was made by 
the commissioner at Juneau. It is, however, unnecessary to amend the 
return. The petitioner is in court, and has submitted himself to the 
custody of the marshal. It can make no différence that in his return 
the marshal disclaimed the petitioner's custody. Petitioner has a right 
to insist on a final adjudication. Pomeroy v. Lappeus, 9 Or. 363. 

The only point to be considered, then, is whether the justice had 
power to sentence to imprisonment. Subdivision 2, § 2, c. 1, of the 
Justices' Code of Oregon, passed December 19, 1865, gives to the jus- 
tice's court jurisdiction of the crimes of assault and assault and battery 
not cbarged to hâve been committed with intent to commit a felonj^, or 
in the course of a riot, or with a dangerous weapon, or upon a public 
officer in the discharge of his duties. This would confine the juris- 
diction to cases where a person, not being armed with a dangerous 
weapon, assaults or commits an assault and battery upon another, the 
punishment for which, under the statute passed October 19, 1864, (sec- 
tion 537, Crim. Code Or.,) was and is imprisonment in the county jail 
not less than three months, nor more than one year, or by a fine notless 
than $50, nor more than $500, (Gen. Laws 1843-72, p. 410.) 

The jurisdiction of the justice's court was therefore concurrent with 
the circuit court of Oregon in ail cases of assault and battery or assault 
not charged to hâve been committed with intent to commit a felony, and 
in the other cases mentioned. State v. Sly, 4 Or. 278. The same act 
that conferred the jurisdiction contained a proviso (subdivision 6) that, 
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"in case of assault and assault and battery over which a justîce's court 
has jurisdiction, a punishment may be imposed by fine of not less than 
five nor more thàii fifty dollars." From a judgmentimposing such pun- 
ishment no appeal lièS. Gen. Laws, p. 478, Justices' Code, § 120. The 
jurisdiction of this court is similar to that of the circuit court of Oregon 
in such cases. The anomaly is thus presented that the two courts hav- 
ing concurrent jurisdiction of a crime dift'er so widely in the mode of 
punishment that this court must either sentence to imprisonment, or a 
fine liot less than $50 lior more than $500, while for a precisely similar 
offense a justice of the peace may impose a fine of not less than $5, but 
may not impose one of more than $50. Is this small fine the limit of 
the punishment a justice may inflict? Is he denied the power of im- 
prisonment which is given to this court? Is he denied the power which 
this court has of imposing a fine greater than $50 î Thèse questions 
mustbe answered affirmatîvely. Underthe constitution of Oregon a justice 
ofthepeacemay be vested withonlylimitedpowers. Art.7,§l. Hehas 
only the authority which the statute in express terms gives to him. Smith 
V. King, 14 Or. 10, 12Pac. Rep. 8. He has the power toimprisou in cases 
of larceny where the punishment may be imprisonment in the county jail; 
in cases of injuries to fruit trees, fences, monuments, mile-stones, lamps, 
signs, etc., of trespasses upon improved lands, of disturbing religious 
meetings or public assemblies, discharging ballast unlawfully, obstructing 
roads, tearing down posted notices, selling liquor to minors, issuing illé- 
gal license to marry, and of offenses against the act of October 17, 1872. 
Justices' Code, § 2, subd. 8. If it be asked what reason existed for 
denying him the power of imprisonment in cases of simple assault and 
assault and battery, it may as well be asked what reason existed for de- 
nying him the power to fine to a greater extent than $50. No reason is 
apparent. He is certainly limited to a fine not exceeding $50,. and the 
statute does not in express terms, nor does it by necessary implication, 
give him any power to im prison. This, it would seem, under the con- 
stitution, prohibits him from exereising any power of imprisonment in 
cases of assault and battery. There are cases of assault so trivial in 
their nature that the smallest punishment this court can inflict would 
seem cruel; and, although this court has concurrent jurisdiction over 
them, and must punish the offender with severity, having no discré- 
tion otherwise, they properly belong in the inferior tribunal, and may 
receive the merited punishment there, and are ended, there being no 
right of appeal. If, under the peculiar wording of the law, the justice 
may punish the most aggravated case of assault or assault and battery 
with a fine of from $5 to $50, though it merits punishment such as only 
this court may inflict, it is an unfortunate resuit of the law as it stands 
on the statu te-books, with which this court has nothing to do. When in 
bis opinion the ofi'ense deserves greater punishment than he is entitled 
to inflict, the justice may pursue the simple course of holding the 
prisoner to answer, as may be doue in other cases of misdemeanor. 

It follows that the jurisdiction of the justice of the peace in this in- 
stance has been exceeded, that the commitment is not authorized by any 
valid judgment, and that the prisoner must be discharged. 
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Ex parte Kie. 
{IHstHct Court, D. Alaska. 1891.) 

COMMTBSIONESS — JURISDICTION — LaKOBNT. 

Under the organic aot of Alaska (section 5) commissioners of the United States 
exercise the jurisdiction, civil and criminal, conf erred on justices ol the peace by , 
the gênerai laws of Oregon. By the Justices' Code ol Oregon, (section 3, subd. 1,) ' 
a justice bas jurisdiction of laroeny only where the punishment is impriaonmpnt 
in the county jail or fine. Held, that a commissioner bas no jurisdiction of a lar- 
ceny committed "in any sbip, steam-boat, or other vessel, " whicb by Crim. Code 
Or. § 553, "sball be punished by imprisonment in the penitentiary not less than one 
nor more than seven years. " 

On Habeas Corpus. 

WUloughby Clark, for petitioner. 

BuGBEE, J. The return to the writ shows that petitioner is detained by 
theUnited States marshal,by virtueof a commitmentissued byHon. James 
Sheakley , United States commissioner atWrangel, on the 5th day of June, 
1890, in a criminal action, for the crime of laroeny, the amount stolen 
being less than $35, whereof prisoner was adjudged guilty , and sentenced 
to imprisonment in the jail at Sitka for a period of one year. The tran- 
script of the commissioner's docket, which is before me as part of the 
case of petitioner, shows that there was a "complaint filed on oath of W. 
W. Gard, accusing the above-named Kie, an Indian, of the crime of lar- 
ceny, by stealing a lady's satchel and contents from his rooin on board 
the steam-ship Geo. W. Elder, while in the port of Wrangel, the value 
of which is about thirty dollars." That on a plea of not guilty the 
prisoner was tried by the commissioner, and, the amount stolen being 
found to be less than $35, he was convicted and sentenced. The crime 
charged undoubtedly comes under the provisions of section 653 of the 
Criminal Code of Oregon, which provides that, if any person shall com- 
mit the crime oflarceny "in any ship, steam-boat, or other vessel, * * * 
such person, upon conviction thereof, shall be punished by imprison- 
ment in the penitentiary not less than one nor more than seven years," 
and it makes no différence in such case whether or not the property 
stolen exceeds the value of $35. A justice's court under the laws of Ore- 
gon bas jurisdiction of the crime oflarceny only where the punishment 
therefor may be imprisonment in the county jail or by fine. Justices' 
Code, § 2, subd. 1, c. 1. The commissioners for Alaska exercise ail the 
duties and powers, civil and criminal, conferred at the lime of the pas- 
sage of the organic act on justices of the peace under the gênerai laws of 
Oregon, so far as the same may be applicable in this district, and may 
not be in conflict with the organic act or the laws of the United States.- 
Organic Act, § 5. The crime complained of, and of which, from ail that 
appear.s to the contrary, he was convicted, was not one where the pun- 
ishment might be imprisonment in the county jail or by fine, and wag 
therefore not within the jurisdiction of the commissioner. It is thereforef 
ordered that the prisoner be, and he is hereby, discharged. 



486 FEDERAL, REPORTEB, VOi. 46. 



KiEK V; Du Bois. 

(Circuit ÇoVirt, 1). Petmsylvania- March 31, 1891.) 

1. Inpringement of Patents — Damages. 

An infringer is liable only for profits or aavings actually realized by him from the 
use Gf the paténted Invention, and shown by clear and deflnite prooî. 
8. CosTs ON AocbtJNTiNè. ■• 

Wtlere a mastèr, actinff under a deoree for an aooountof profits and damages, 
i?eport8 that tiië deferidtot bas madénO profits, and that the plalntifi! is entitled 
only to "nominaVdaniaftes,withoo9tB, "the court, in conflrming his report, allowed 
full costs to the plaintiff. 

In Equity. 

W. Bakewell and W. L. Pierce, for complaînant. 

W. P. Jenh, Geo. A. Jenks, and T. H. B. Patterson, îoi- respondent. 

AcHESoN, J. At thC; former hearing the grounds of défense set up 
anii relied on were fully congidered, and the conclusion reached that the 
plaintiff was entitled to an injunction and an account. The views of the 
court upon thecaseas theripresented are distinctly set forth in the opin- 
ion of Judge McKennaNjSS Fed. Rep. 2-52. No reason is perceived 
for doubting the soundness of that opinion. But our former decree is 
not now regularly open tp r^view, even were it conceded (as the défend- 
ant eamestly contends) that new proofs were adduced before the master 
upon the accounting, whicli impugn the right of the plaintiff to main- 
tain his bill; for, if the défendant desired to reopenthe questions here- 
tofore passed on by the court, it was his business to apply for a rehear- 
ing, which, if granted at a|l, would hâve been upon ternis securing to 
the plaintiff an opportunity of putting in additional rebutting évidence. 
We turn, then, to the considejration of the only matters properly before 
us. The plaintiff offered' no évidence of any substantial damages sus- 
tained by him by reason of the defendant's infringement of the patent 
in suit, and the case before the master resolved itself into the question, 
what profits or gains were made by the défendant from his use of the 
plaintiff 's invention? The conclusion of the master was that the défend- 
ant had derived no such profits or gains, and therefore he found that 
the plaintiff is entitled to nominal damages only, with costs. The re- 
port of the master is able and exhaustive, and relieves me from the ne- 
cessity of discussing the caseat any great length. The plaintiff 's inven- 
tion relates to movable dams, and consists of improvements therein 
merely. The claims of the patent are no less than 10 in number, but 
the defendant's infringeinent was of one of them only, the sixth claim, 
namely: "A bear-trap dam, having a relieving or open sluice extending 
from under the gâtes, so as to relieve them from unnecessary pressure, 
substantially as and for the purposes described." The opération of this 
relieving device is automatic, and the purpose is, when the water bas 
reached a certain height or pressure under the gâtes, to permit ail water 
not Tequired to sustain the gâtes to escape from under them, and pre- 
vent the lower leaf from being forced out from under the upper leaf, 
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which would endanger, and might wreck, the dara. The bear-trap dara 
itself was an old and well-known structure, long in practical and success- 
ful use. The plaintiff and his main \yitness testified, in substance, that 
to accomplish the bénéficiai resuit obtained by this relieving device 
without its use would require constant mauual service, — the employ- 
ment of a skilled watchman day and night-at each dam,-^the plaintiff 
estimating the cost of this manual labor at !jl,600 ayear for each dam; 
and upon that basis it was claimed that. the défendant was chargeable 
with profits. No other évidence of profits or gains was off'ered. But it 
seems to me from the proofs that the plaintiff and his witness lacked 
practical knowledge of the working of bear-trap dams, at least as the 
same are used in the defendant's business. Their expressed views on 
this subject were largely conjectural and spéculative, and I agrée with 
the master that they are inadmissible as the basis for an accounting in 
this case. Mayor, etc., v. Ransom, 23 How. 487. It is a i'amiliar and 
well-settled principle that an infringer is liable only for profits or savings 
actually realized by him from the use of the patented invention, and 
shown by clear and defiuite proof. Dean v. Mason, 20 How. 198; Philp 
V. Nock, 17 Wall. 460; Garretson v. Clark, 111 U. S. 120, 4 Sup. Ct. 
Rep. 291; Rude v. Wedcott, 130 U. S. 152, 9 Sup. Ct. Rep. 463. Now, 
the defendant's infringhig dams were small bear-trap dams, erected and 
maintained in a small private and unnavigable stream, and were used 
exclusively for raising artificial floods for log-driving purposes, except 
two dams at the saw-mill, where a pool was maintained for tloating and 
handling the logs. The height of the dams was but from 4i to 5 J feet; 
the cost of construction of each dam only about $500; and the cost of 
replacing the lower leaf, if swept away, but from $25 to $30. In fact, 
the defendant's dams were provided each with side stops or cleats, fast- 
ened on the sides of the dam or leaf chamber, which was an old protect- 
ing device; and the proofs are direct and ôlear that thèse side stops, as 
used on the dams of the défendant, were sufRcient to withstand ail press- 
ure to which the gâtes of the dam were subjected, and that the side 
stops, when used alone, afford as adéquate protection to the defendant's 
dams as the plaintiff' s automatic relieving device could do. Such, in 
substance, is the raaster's finding on this branch of the case,, and it is 
fully justified by the proofs. The plaintiff 's theory that the use of his 
automatic relieving device eifected a saving to the défendant in the mat- 
ter of manual service was completely overthrown by proved facts, and 
the évidence is strong and persuasive that the défendant realized no 
profits or saving whatever from its use. There are other spécial findings 
of fact hv the master, going to sustain his gênerai conclusion that the 
plaintiff is entitled only to nominal damages, which I will not discuss 
nor recite. It is enough for me to say that I am not convinced that there 
is any error in any of his findings. In the resuit reaohed by the master 
I fully concur. Upon the subject of costs little need be said. I do not 
agrée with the defendant's counsel that by virtue of section 973 of the 
Revised Statules costs are to be denied the plaintiff for want of a partial 
disclaimer, The words found in the body of the spécification, "If de- 
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sired, the discharge opening inay be controlled by a valve operated by a 
float," do not import that the patentée was the inventer of the float, or 
its application to operate a valve; and certaiuly no such matter is em- 
braced in any claim of the patent. The master, who was perfectly fa- 
miliar with the course of the litigation as conducted before him, has in- 
cluded in bis finding the allowance of full costs to the plaintiff, and I 
am disposed to adopt his recommendation in that regard. Let a final 
decree be drawn in accordance with the master's report. 



Veemont Farm Mach. Co. v. Gibson. 

{Circuit Court, D. Vermont. May 23, 1891.) 

1. Patents for Inventions— Anticipation— Process eor Raising Ceeam. 

Letters patent No. 187,516, issued February 30, 1877, to William Cooley for a 
"process of treating milk for l'aising cream by sealing with water and air the cover 
applied directly to the vessel containing the milk, " was not anticipated by earlier 
patents for coolers for preserving milk by a similar process, since the latter process 
was not designed and never used for raising cream. 

2. SAME — INPRINGEMENT. 

A purchase of a oreamery from the patentée, with cans for raising cream by his 
process, glves the purchaser no right to practice the process by water-sealingother 
cans purchased from a différent manufacturer. 

In Equity. 

W'iUiam Edgar Simonds, for orator. 

O. G. Frelinghuysen, for défendant. 

Wheelee, J. This suit is brought upon the first claim of patent TTo. 
187,616, dated February 30, 1877, and granted to William Cooley for 
an improvement in obtaining cream from milk, which covers "the pro- 
cess of treating milk for raising cream by sealing with water and air the 
cover applied directly to the vessel containing the milk, substantially as 
set forth," and has now beeu heard upon a motion for a preliminary in- 
junction. This claim has been sustained by an elaborate opinion from 
Judge McCeaey, (Boyd v. Cherry, 4 McCrary, 70.) Some patents said 
not to hâve been shown in that case hâve been produced hère. They 
are ail for apparatus, and none for this process. One, No. 59,993, dated 
November 27, 1866, and granted to William Garrard for a cooler for 
preserving, ainong other things, milk, describes sealing with water the 
cover applied directly to the vessel containing the milk. That cream 
would rise from milk so held in this apparatus is said; and that there- 
fore this patent shows this process is said. But, if cream would be so 
raised, the patent does not, show that this resuit was intended or under- 
. stood, but rather the contrary, for the apparatus was for preserving milk, 
not for raising cream from it. No use of this apparatus, and consequently 
no observation of any raising of cream by it, is shown. This patent did 
not give this process to the public, and. is not in any sensé an anticipa- 
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tion. Under the reasoning of Judge McCeaey, this, and the other pat- 
ents now shown, would hâve fallen with those which were before him. 

The défendant appears to hâve purchased from the orator a creamery, 
with four cans for raising cream by this process. The Barden Cream 
Separator Company refitted it for him with six new cans of their make. 
Thèse cans, as placed in this creamery, operated in raising cream by 
sealing with water the cover applied directly to the vessel containing the 
milk, although since then the water has been lowered, so as not to so 
opéra te. The défendant insists that the purchase of the creamery from 
the orator brought with it the right to practice that process with the cans 
bought with it, and with any others, more or less in number, that might 
be put into it. This process is practiced by water-sealing the cans, 
which might be done as well by placing them in water elsewhere as in 
water in the creamery. The sale of the creamery without cans would 
hâve carried no right to practice the process; the sale of the cans without 
the creamery would carry the right to use them as fully as the vendor 
could, which would include the right to practice the patented process 
with them. This right was carried by opération of law with the cans, 
and attached to them. They could be repaired, and their identity and 
that right would remain. When replaced by others, their identity was 
gone, and the right to use the process was gone with them. WUson v. 
Sivipson, 9 How. 109; Tie Co. v. Sim7nom, 106 U. S. 89, 1 Sup. Ct. 
Rep. 52. No lùght to use the process apart from the things sold fol- 
lows from the sale merely of the things. The Barden cans are not in 
themselves infringements of this claim, but their use by the défendant 
when water-sealed , as he has used them, appears to be an infringemeut, 
against which the orator appears to be entitled to an injunction. 

The motion is granted as to further use of the process with any of the 
six cans. 



The Veendam.^ 
American Peteoleum Co. v. The Veendam. 

(District Court, S. D. New York. June 5, 1891.) 

Salvage— Broken Shapt— Towaoe— Foq — Seevioe Ended befoke Reachins Pokt. 
The steam-shlp V., with cargo and freight worth $375,000, aDd 600 passengers, on 
a voyage from Rotterdam to New York broke her shaft 900 miles east of Halifax. 
La F., in answer to signais of danger, took her in tow for 3 days, when the V., 
having repaired her shaft, steamed ahead, outran La F., and became lost in thé 
fog about9:S0p. M., not renewiilg signais, or seeking to keep La F. 's company. 
The next morning La F., not being able to find the V., and supposing her to hâve 
gone ahead, resumed her voyage. A half hour after the V. disappeared in the fog 
her shaft again gave way, and after 24 hours delay it was again repaired, so as U> 
enable her to steam into port. La F. was worth $200,000. The towage was in part 
through fcg, and in ciroumstances of spécial danger. Held, (1) that the service 

•Eeported by Edward G. Benedict, Esq., of the New York bar. 
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renderëd.waSjOf ,a,salvage nature; (a) tbat the- acts o! the V. amounted to a fer- 
minatioTi by her of the salvage service' before réaeliing port; thatLaF. fulflUed 
hef duties! that there was nb abandonment by her of the salvage servie©; and 
Ss.pOO wa^ aw^rded her. 

la Admiralty, 

Wheeler, Coftis & God/mi,, for claimant. 
Wing,. Shoudy & Futnam, l'or libelant. 

Brown, J. The above libel was filed to obtain compensation for sal- 
vage services -rendered by: thelibeJant's steam-shipXa Flandre, a three- 
masted tank steain-ship of âbout 1,509 tons net register, valued at $200,- 
000, to the respondent's mail and passenger steam-ship Veendam, on a 
voyage from Rotterdam to New York in May, 1891. The Veendam is 
alarge steamer, 432 feet long by 40 feet beam, and of 2,209 tons net 
register. Her value, with cargo, freight, and passenger money, was 
$375,000. On this voyage she had 600 passengers, besides officers and 
crew abont 100. At about 2:30 p. m. of May 15th her shaft broke, 
when she was about 1,350 miles from New York, and about 900 miles 
due east from Halifax. Préparations were made to attempt to repair 
the shal't, and signais for help were given. On the morning of May 16th, 
the lights of La Flandre being reported, additional signais of distress by 
rockets and by flags asking assistance were displayed. In answer ta 
thèse signais, La Flandre went along-side of the Veendam, and was re- 
■quested to take her in tow. Oue end of the Veendam's hawser of about 
90 fathoms was drawn to La Flandre, and the other end was shackled 
to the Veendam's anchor cable. The eompressor of the Veendam's wind- 
lass broke, causing 150 fathoms of the anchor chain to run ont before 
it could be stopped, and the outboard weight was too great for the Veen- 
dam's windlass to heave it in again. At 9:30 a. m. on the 16th La 
Flandre commenced to tow, making about 4i knots per hour, her speed 
being impeded by the great drag of the anchor chain. The weather was 
hazy , the sea favorable. The towing continued until half past 10 o'cloek 
p. M. of Sunday, May 17th, when, it appearing by soundings that they 
.had reached the Grand Bank, they stopped, and the Veendam took in 
100 fathoms of chain. After an hour's delay the towing was resumed. 
There was then thick fog, which grew more dense towards morning. 
Fog-horns on fishing vessels were heard, sometimes close aboard, and the 
most careful watch was necessary. At5 a. m- on Monday, the 18th, a 
fishing vessel was so close under La Flandre's port bow as to require her 
to port herhélm. The Veendam alsoported hard, and before they came 
into line, again the towing hawser tjai;ted. The fog was then so thick, 
and the danger ofgoing on so great, that both vessela anchored, about 
three lengths apart. The distance to\yed.during the préviens 48 hours 
was about 191 miles. During ail this time endeavors to repair the 
Veendam's shaft had been going on, and at half pàst 11 on the 18th it 
was reported to La Flandre that the temporary repairs would soon be 
complète, and' that an attempt would be made by the Veendam to start 
under her own steam, which was done at 3; 30 o'cloek that afternoon. 
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Captain Roggeveen, of the Veendam, signaled La Flandre to foUow him, 
which she did, niaking about one knot per hour less speed than the 
Veendam. At 6 p. m. the latter, to avoid stopping her engine, returned 
towards La Flandre, and signaled that her engine worked well. At 
9:30 p. M. a light fog coming on, the Veendam was lest sight of. No 
other signais for assistance being seen or heard, La Flandre continued 
during the night on a course W. by S., as directed by the Veendam's 
master. At daylight the Veendam was not to be seen, and, after steam- 
ing about for over an hour, the master of La Flandre, concluding that 
the Veendam required no further assistance, and had gone ahead of him, 
resumed her course to Philadelphia, where she arrived on May 24th, 
having lost a little over two days' time in the performance of thèse serv- 
ices. In fact, however, about 10 p. m. of the 18th, half an hour after 
the Veendam was lost sight of in the fog, one of the repair couplings 
gave way, compelling another stop of about 24 hours, when, the coup- 
lings being again repaired, and secured by additional chains, the Veen- 
dam resumed her course, and, making about 8f knots per hour, arrived 
without further difBculty in New York at 10 a. m. of May 25th. 

1. I cannot doubt that the services rendered in this case were of a 
salvage nature, as distinguished from ordinary towage. That subject 
has been several times considered in this' court. Such services are treated 
as salvage when rendered to a disabled ship with the obvious purpose 
of relieving her from circnmstances of danger, either présent or reason- 
ably to be apprehended, and not merely to expedite her passage. The 
Saragossa, 1 Ben. 552; The Emily B. Souder, 15 Blatchf. 185; McCon- 
nochie v. Kerr, 9 Fed. Rèp. 50, 53; The Plymoidh Rock, Id. 413, 416. 
The sails of the Veendam were not sufficient for safe navigation in her 
situation. She was 900 miles from the nearest port, and during the 
12 hours before La Flandre was sighted she made only about li knots 
per hour under sail. Her ability to make repairs to her shaft secure 
enough to proceed under her own steam-power was evidently uncertain, 
and could only be determined by trial, and she had 600 passengers on 
board. The situation was, therefore, manifestly one of reasonable ap- 
préhension of danger. A disabled steamer in mid-ocean is not in a safe 
place, or in a safe condition. The signais of distress and the call for 
help so imported, and I Cannot doubt that the service which the one 
party asked and the other gave was understood by both to bç of that 
salvage nature which ordinarily belongs to a towage service rendered in 
answer to signais of distress to disabled steamers at sea. 

2. It is objected that La Flandre did not tow the Veendam into port, 
or to a place of safety, aiid that when her shaft gave out the second time 
she was in as much danger as at first; so that La Flandre is not legally 
entitled to salvage compensation, because not suceessful. TheEdam, 13 
Fed. Rep. IZb;" The AlgUjha,!! Fed. Rep. 551; The Aberdem, 27 Fed. 
Rep. 479. The principle invoked is elementary. It is applied when 
the ship is lost, or when the attempt to rescue her is abandoned. In 
the cases cited, the salvors voluntarily abandoned the service. Hère the 
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ship was saved, and the Service was notyolantarily abandoned. On the 
contrary, La Flandre, irom the time she entered upon the service, dili- 
gentlj'' performed ail thè duties of her, undertaking, and followed strictly 
the directions of the Yeendam's master. She lost sight of the Veendam, 
not hy any act or neglect of her own', b.ut because the Veendam ran away 
from her, out of sight and out of reach of communication, after reeeiving 
ail the help she wanted, or was williug to wait for. The Veendam thereby 
terminated the salvage service by her^own act, and took the risk of what 
might follow. 

It is not essential to â salvage service that the salvors should attend 
the vessel aided into port. On principle, it is sufïicient that the needed 
help be given so long as is necessary; that is, imtil the apprehended dan- 
ger is overcome, whether the service terminâtes in port or at sea. The 
code of the country to which this ship belonged (Netherland Code, § 
561) recognizes this principle in providing salvage rémunération where 
ship and cargo "are brought either to a sale place at sea, or into a safe 
port." When, as in this case, thfe péril arises from disabled machinery, 
and from the doubt whether itis possible for the ship to niake temporary 
repairs, compensation for salvage services is earned if the services are 
continued as long as the vessel requires theni, i. e., until the repairs 
are sb complète that the vessel is no longer in danger, because fully able 
to take care of herself. In the case of The Great Eastern, N. Y. Trans. 
Nov. 13, 1864, (cited in The Alaska, 23 Fed. Rep. 604,) a mechanical 

■ engineer, who was a passenger on board, received a salvage award of 
$15,000 for niaking her broken rudder serviceable, which he did in 24 
hours after her master and ofificers had tried in vain to repair it. It would 
not be contended that the salvor in that case would hâve been any the 

; less entitled to reward had-he corne from another vessel, and departed as 
: soon as bis service was complète. The main question there arose from 

■ the fact that the salvor was a passenger on board, and so remained. The 
.salving vessel is notrequired to attempt to hold possession unnecessarily 
I of the other vessel, or to persist in attending her into port, to the mani- 
• fist embarrassment and possible danger of both, merely to préserve bis 
f right to légal compensation for what he lias already earned. Nor can 
■i there be any doubt, Ithink, of the right of the aided vessel, when ail 

danger is really past, to discharge her salyor from further service, with- 
''oùt préjudice to the latter's right of compensation, or to the lien there- 
( for, though port is not yet.reached. Whether in a given case ail dan- 
ger is past or not, must be for the niasters of the vessels themselves to 
décidé. In cases of doubt the salvor nriight, indeed, be unwilling to re- 

■ linquish the vessel, though the latter, possibly for the sake of diminish- 
ing the salvage compensation, might wish to take the risks of the rest 

i of the voyage, and discharge the salvor from further service; but if the 
. salVor acquiesced, of could not prevent ity the assisted vessel at least could 
( not complain if she terminated the service when she chose. In the pres- 
. ent case there was no intent on the part, of La Flandre to abandon the 
salvage service, nor was she explicitly , discharged by the master of the 
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Veendam from fqrther servicb. As respects the right of salvage cqm- 
pensation, however, I thinfe the circumstances are practically équivalent 
to such a disoharge. It is évident from the tesUmony that when the 
service was entered upon the amount and duration of the expected serv- 
ice were uncertain. Efforts were raaking to repair the shaft, which 
raight or might not prove successful. The engineer had reported that it 
" would be a great job to mend it, but he would try it." La Flandre also 
had scarcely sufficient coal to tow the Veendam into New York in case 
bad weather was encountered. The service was undertaken without de- 
termining whether, in case the repairs should be inefîectual, La Flandre 
should tow the Veendam into New York or into Halii'ax, or transfer her 
to some other vessel; while, if the repairs should prove successful, she 
could proceed by her own power. At about half past 11 on Monday 
morning, after two days' service, and while the vessels were at anchor in 
the fog, the chief officer of the Veendam came on board La Flandre, and 
" reported that the repairs were nearly complète, and would be ready for 
trial some time in the afternoon, and requested La Flandre to wait until 
that time." Capt. Roggeveen testifies that the officer brought back word 
that La Flandre "would wait; that we were to try the shaft." On get- 
ting up steam about 3 o'clock, they found, after a quarter of an hour's 
trial, that the shaft worked well, and thereupon went ahead, signaling 
La Flandre to follow till next morning, and to steer \V. by S. 

"Question. You were uncertain at that time as to whether you would break 
dawn again or not? Answer. I was uncertain. That saaie afternoon I went 
too far ont of siglit, up to six o'clock; then I went back. I signaled him to 
foilow me, but we went out of sight. Ile could iiot steam as fast as we could. 
Ç. What did you do? A. I went back the sarne course again, and signaled 
him our engines worked well. We could not stop. I tliought he would think 
it very strange that we went out of sight, without telling, after I signaled 
him that be must follow us till the next morning. Q. Why could you nofc 
stop? A. Because it was better for the broken shaft that it should not hâve 
any shock. It turned out that it didn't break with the shock. Q. But you 
didn'l care to take any chances? A. No, sir." 

Before starting, the engineer had reported to the captain that "he felt 
sure about it; it would be a good thing." The captain of the Veendam 
does not testify that when he went back to La Flandre about 6 p. m. he 
requested him to follow until the morning, but only that he signaled to 
La Flandre that "his eugines worked well. They could not stop," and 
he says the reason for going back was because he thought La Flandre 
"would think it very strange that they went out of sight without telling, 
after he had signaled to follow him until the next morning." The fair 
inference from this testimony would be that he turned back to take 
courteous leave of La Flandre, and to discharge her from further service. 
The master of La Flandre, however, testities that when the Veendam 
came back about 6 p. m., besides signaling that the engines worked well, 
and that they could not stop, she added, " Follow me on a W. by S. 
course until the morning." Both agrée that the direction to follow on 
a "west by south course was given about the time they started, Whether 
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or not the same signal Was repeated, as the master of La Flandre states, 
when the Veendam turned back at about 6 p. m., is perhaps uncer- 
tain. It is plain that La Flandre acted upon that understanding, and 
observed it. If thë Veendam, however, had really desired to keep in 
Company of La Flandre, no reason appears why she did not do so by 
easiiig slightly the speed of her engines, to accommodate herself to the 
speed of La Flandre, if she did not wish to continue their connection by 
hawser. The liability to fog at night was obvions, yet no provision 
was made for the contingency of séparation, nor were any signais ar- 
rangea for a common understanding. At 9 p. M., when the fog again 
came oii, the Veendam Was four miles away from I^a Flandre, yet no 
efforts were made to approach her, nor were aiiy signais given to her, 
such as would then naturally hâve been given if her longer attendance 
was desired or expectéd. Even if the last direction was to follow W. by 
S. till mornihg, there could hâve been but little likelihood that they 
would again sight each other after being once separated in fog at such a 
distance, and going at différent speeds. The repaired shaft had worked 
satisfactorily for over six hours, and that was calculated perhaps to 
strengthen the master's confidence in his ability to proceed without fur- 
ther help. Whether such was his actual intention at thàt time or not, 
the conduct of the Veendam was practically équivalent to it. She vol- 
untarily ran away from La Flandre, and placed herself beyond reach, and 
beyond communication with her, without any fault on the part of the 
latter, and while the latter was observing the directions understood to 
bave come from the Veendam. Thenext mornihg, when the Veendam, 
after an hour's search,.was not to be found, La Flandre had no reason 
for goiijg back, and was justified in concluding that the Veendanî had 
intentionally parted company, and on , her own responsibility liad gone 
on to New York. It was the Veendam, therefore, that terminated the 
salvage service at the time it was terminated, and not La Flandre. It 
was the Veendam that took the risk of subséquent accident, if any; and 
as the V^eendam reached port in safety in part through the service of La 
Flandre, itdoes not lie with her to dispute La Flandre's right to a reason- 
able salvage compensation. 

3. Had the service in this case been continuous until the arrivai of 
the Veendam at New York, eithei' with or without aid from the Veendam 's 
engines, the salvage compensation awairded, eonsidering the value of the 
Veendam, with her freight and cargo, and 600 passengers aboard, might 
hâve been as much as $25,000, if the somewhat similar cases of The Dan- 
iel Steinman, 19 Fed. Rép. 918, and The Italia, 42 Fed. Rep. 416, were 
followed. The mUch shorter service of La Flandre, however, the spécial 
circumstances and expectation of both the parties under which the serv- 
ice was begun and rendered, to which I havereferred above, as wellas the 
fact that the service was terminated whilë the Veendam was still far from 
port, matériàlly diminish the amount that should be awarded in the 
présent case. Upon the spécial facts of each case, the amount should 
be fixed with referencte tô thèse tvvo controlling principles, viz., the com- 
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pensation must be sufiîciently libéral to induce valuable océan steamers 
to turn aside willingly, and witbout hésitation, to aid vessels in distress; 
but not so large as to lead disabled steamers to run unjustifiable risks 
of life and property rather than incur the cost of salvage assistance. 
And so, when a salvage service bas been properly sought and rendered, 
no encouragement should be given to any unseasonable termination of 
the service by tbe assisted vessel before reacbing port, or to ber incurring 
unjustifiable hazards for tbepurpoee of reducing the salvage award to a 
minimum, by denying a full and fair measure of compensation for ail 
tbat the salvor bas done. Per Mr. Justice Bradley in The Suliote, 5 Fed. 
Rep. 101. The Daniel Steinman, 19 Fed Rep. 918, 921; The Alaska, 23 
Fed. Rep. 597, 613. 

The towage of vessels at sea is usually a dangerous service, and in 
towing amid the fogs of the Grand Bank thèse dangers are greatly in- 
creased. Ordinarily that would be the most perilous part of an entire 
towage from the place of this accident to New York. The évidence 
shows the présence of those difficulties and dangers to La Flandre. An 
award of $1,000 in this case, as suggested by tbe claimant's counsel, 
would bé so wholly inadéquate, considering the value of the property at 
risk, both of the salved and salving vessel, as, if generally adopted, to 
put an end speedily to ail salvage assistance at sea, except from motives 
of humanity. On the wbole, I think that $8,500 will, in the présent 
case, be a proper award, for which sum a decree may be entered, with 
costs. Of this award, three-fourths will goto tbe owners, and one-fourth 
to the master, officers, and crew. Of the latter, $500 will go to tbe mas- 
ter; tbe remainder to the officers and crew in proportion to their wages. 
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The Panama.' 
Chesapeake & O. Ry, Co. v. The Panama. 
(District Court, E, D. New York. May 21, 1891.) 
CoixisioN — Steam-Vbssels Meeting— Attkmpt to Pass Stakboabd to Stabboard — 

AaSENT. 

Two steam-vessels, the P. and the K., were meeting head on. The P., determiu- 
ing to pass starboard to starboard, blew two whistlea, and starboarded, without 
waiting for the assenting whlstle of the K. On perceiving that the K. had not 
starboarded also, the P. again changea her wheel, and attempted to pass port to 
port, but the vessels coUided. Held, that the P. was in fault for attempting to 
pass contrary to rule, without awaiting the assent of the other vessel. 

In Admiralty. Suit to recover damages caused by collision. 
Jas. S. Stearns and George A. Black, for claiinant. 
Chxis. H. Tweed and R. D. Benedict, for libelaiit. 

Benedict, J. I am unable to discover any ground upon tvhich the 
Panama can be relieved from responsibility for the collision which gave 
rise to this action. If the movements of the Kanawha were as testified 
to by those who directed her movements, the liability of the Panama is 
conceded; and, if the movements of the Panama were as testified to by 
those who directed her movements, and the movements of the Kanawha 
were as testified to by thèse same witnesses, a similar resuit nuist foUow; 
for the case sought to be made by the Panama is this: The steam-ship 
Panama and the steam-ship Kanawha were approaching nearly heati on, 
upon opposite courses. The law required the vessels to pass port to 
port. The Panama determined lo pass starboard to starboard. Accord- 
ingly she blew a signal of two whistles to the Kanawha, and, without 
waiting for the assent of the Kanawha, starboarded her wheel, and swung 
to the eastward. Soon she observed that the Kanawha, instead of star- 
boarding her wheel, had ported. The Panama then ported, but it was 
too late to avoid collision. This makes a case of fault on the part of the 
Panama. Contrary to the rule, she starboarded her helm, and swung 
to the eastward, without any assent from the Kanawha to that method 
of passing. Not receiving assent, she changed again, and ported, but 
then it was too late. The time lost in the attempt to pass starboard to 
starboard made the porting, when it occurred, too late to avoid collision. 
The libelant must bave a decree, with an order of référence. 

•Eeported by Edward G. Benedict, Esq., of the New York bar. 
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SOWLES V. WiTTEBS. 

(Circuit Court, D. Vermont. May 27, 1891.) 

I'bdeeal Courts— JuKisDiCTioK — Febbkal Laws. 

The laws of a state respectlng the enforcement of judgments, adopted, pursuant 
to Rev. St. U. S. § 916, by a rule of the fédéral district court for the government of 
judgment liens of such court, and for the guidance of the marshal in levying exé- 
cutions, dérive their force from the United States, and not from the state; and a 
suit involving the question whether or not the marshal's proceedings in levying an 
exécution issued out of the fédéral court was in conformity with snch rule is a 
question arising under the lavfs of the United States, and cognizable by the fédéral 
courts. 

In Equity. On motion to remand. 
Edward À. Sowles, for oratrix. 
Chesler W. Witters, for défendant. 

Wheei.er, J. This suit was brought in a court of chancery of the 
state, to relieve the title to land which hadbeen attached and ievied upon 
by the marshal, and soid to the défendant on processes of this court, 
and attached and levied upon by a sheriff on processes of a state court 
against the same défendant, and sold to the oratrix, from the cloud cre- 
ated by the marshal's proceedings, which are alleged to be defective for 
irregularities in them. It has been brought into this court as arising un- 
der the laws of the United States, and now been heard on a motion to 
remand it to the state court. Section 916 of the Revised Statutes of the 
United States has provided that a party recovering judgment in thèse 
courts — 

"Sliall be entitled to similar remédies upon the same, by exécution or other- 
wise, to reach the property of the judgment deblor, as are now provided in 
like causes by the laws of the state in which such court is held, or by any such 
laws heréafter enaeted which maybeadoptedbygeneralrulesof such courts." 

Thèse proceedings of the marshal upon the exécution were similar to 
those provided by a law of the state enaeted in 1884, which was adopted 
by the eleventh of the gênerai rules adopted by this court at the May 
term, 1885. They could be had only in sirailarity with those of the 
state law in force when section 916 was first enaeted, which was in 1872; 
or with those enaeted by the state afterwards, which had been adopted 
by gênerai rules of the court. Lamaster v. Keeler, 123 U. S. 376, 8 Sup. 
et. Rep. 197. A case arises under the laws of the United States when- 
ever the right of a party, whether plaintitf or défendant, dépends upon 
a correct construction of them, in whole or in part. Tennessee v. Davis, 
100 U. S. 257. The foundation of the case of the oratrix as made by 
her bill of complaint is the failure of the marshal to foUow the laws of 
his guidance in his proceedings. Whether he has so foUowed those laws 
or not dépends upon a correct construction of them. The décision upon 
this motion must dépend upon the question whether they are laws of the 
United States, or of Vermont. The marshal was an officer of the United 
States, the exécution was a prooess of the United States, and a natural 
v.46r.no.7— 32 
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supposition would be that the laws of ihe United States would govern 
him in serving it. The kws of the state are invoked l'or his guidance, 
and therefore the suit is said to arise under those laws, and not under 
the laws of the United States. In Wayinan v. Souihard, 10 Wheat. 1, 
•counsel for the défendant argued that congress had no power over exécu- 
tions issued on judgments obtained hy individuals, and that the author- 
îty of the States on this subject reinained unafîected by the constitution; 
that the governmént of the United States could not by law regulate the 
conduct of its officers in the service of exécutions on judgments rendered 
in th<? fédéral courts, but that the state législatures retained complète au- 
-thority over them. As to this point Mr. Chief Justice Marshall said: 

"The constitution concludes its enumeration of granted powers with a 
clause authorizing congress to mali.e alL laws which sliall be necessary and 
proper for carryiiig into exécution tlie fon going powers, and ali otlier powers 
vested by this constitution in the governmént of the United States, or in any 
4epartment or otiicer thereof . ïhe judicial depaitment is invested with juris- 
diction incertain specified cases, in ail which it lias power to render judg- 
inent. That a power to make laws for carrying into exécution ail the judg- 
ments: which the judicial department has power to pronounce isexpressly con- 
ferred by this clause, seems to be one of those plain propositions which rea- 
soningcannot render plainer." 

Further on in the sanie opinion he said: 

"The question really adjudged is whether the laws of Kentucky respecting 
exécutions passed subséquent to the process act are applicable to exécutions 
which issue on judgments rendered by the fédéral courts." 

And, after showing that the states had no inhérent power, and none 
conferred by congress ta regulate proceedings on such exécutions, he still 
further on said: 

"It séems not mucli less extravagant to maintain that the practiceof the 
fédéral courts and the conduct of their ofBcers can be indirectly regulated by 
the state législatures by an act professing to regulate the state courts, and the 
conduct of the officers who exécute the process of those courts. It is a 
gênerai rule that what cannot be done directly froin a defect of power cannot 
bo done indirectly. The right of congress to delegate to the courts the power 
■of altering the modes [established by the process act] of proceedings in suits 
has been aiready stated ; but were it otherwise, we are well satislied that the 
state législatures do not possess that power." 

Under thèse principles, the laws of the state adopted by gênerai rule 
«f the.court pursuant to the laws of the United States for the governing 
of the liens, and guidance of the niarshal in serving, exécutions, derived 
theif, force fromthe United States, and, not from the state; and a, suit 
arising upon the proper construction of those laws would seem to arise 
under the laws of the United States. Thei laws of the state were not ex- 
tended over this subject, but were resorted to for expression of what the 
laws o,f the United States should be in this behalf. The législature of 
Vermont in early, times passed, "an act for the punishing high treason 
and" other atrocious crimes as said act stands in the Connecticut law- 
book." Slade's State Papers,^267. Probably no one would ciaim that a 
proceeding under this law in Vermont was not a proceeding under the 
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laws of Vermont. In Ex parte Siebold, 100 U. S. 371, an élection officer 
of the state of Maryland had been punished by the United States circuit 
court for that district for misconduct at an élection of members of con- 
gress under laws of the state. The objection was made to the proceed- 
ings that the punishment was for a violation of state laws. As to this 
Mr. Justice Bhadley for a majority of the court said: 

"It is true thnt congress lias not deemed it necessary to interfère with the 
duties of the ordinary ofiicers of élection, but has been content to leuve them 
as prescribed by state laws. It has only created additional sanctions for their 
performance, and provided means for supervision, in order more effectually 
to secure such performance. The imposition of punishment implies prohibi- 
tion of the act punished. The state laws wliich congress sees no occasion ta 
aller,. but which jt allows to stand, are in effect adopted by congress. It sim- 
ply detnands their fulflllœent. Content to leave the laws as they are, it is 
not content with the means provided for their enforcement. It provides ad- 
ditional means for that purpose, and we Ihink it is entirely within its consti- 
tutiunal power to do so." 

This feasoning shows that, when a state law is adopted by or under 
the authority ôf congress, it becomes a law of the United States, and that 
a suit arising under such à law arises under the laws of the United States. 
This motion has been argued on the part of the oratrix somewhat as if 
thejurigdiction of this court dépends on want of it in the state court. 
But no question is, or can well be, made about the jurisdiction of that 
court. If this court has jurisdiction, it is concurrent with that of that 
court, and the suit might hâve been brought in either; and, when brought 
in that, the défendant had the same right to remove it to this that the 
oratrix had to bring it in this. The suit of Cutter Go. v. Jones, was be- 
tween citizens of the same state, but it arose upon the laws of Vermont 
relating to attachments and exécutions, and the service of them, as adopted 
by thé rules of this court, and was maixitained in this court without ques- 
tion as arising under the laws of the United States, 21 Blatchf. 138, 13 
Fed. Rep. 567. Lamaster v. Kedcr, 123 U. S. 376, 8 Sup. Ct. Rep. 197, 
arose upon the laws of Nebraska as adopted by congress and the rules of 
the circuit court of the United States for the district of Nebraska, and 
was brought in, or removed into, that court without other apparent ground 
of jurisdiction. If this ground of jurisdiction had not been sufîScient, 
the cases would not bave been retained, but woukl bave been dismissed 
by the courts sua sponte. 

Motion denied. 



600 FEDEBAL BEFOSTEB, VOl. 46. 

UhLB V. BORNHAM et ol. 
{Circuit Cowrt, S. D. New York. June 5, 1891.) 

Sbccbitt pob Costs — Dklat. 

A motion for security for costs whlch Is in effeot an application for gecnrity as to 
extraordinary disbursements growing out of an order oi référence, and which wero 
not in contemplation of either party at an earlier stage of the case, will not be de- 
nied on the ground of delay, because not made until after the entry of the order of 
référence. 

In Equity. On motion for security for costs. 

Charles Puted, for plaintiff. David A. Sullivan, for défendants. 

Lacombe, Circuit Judge. Were this a motion for the ordinary secu- 
rity for costs, I should be inclined to deny it, on the ground of delay; 
but it is really an application for security as to extraordinary disburse- 
ments, which were not within the contemplation of either party untiJ 
quite recently. The granting of such a motion at this stage of the case 
is within the discrétion of the court. Huguninv. Thatcher, 18 Fed. Rep. 
105; Stewart v. The Sun, 36 Fed. Eep. 807. Inasmuch as the applica- 
tion was made with reasonable diligence after the entry of the order of 
référence, the plaintiff should give security in the amount of $1,000 for 
so much of the costs and disbursements as may consist of reieree's feea 
and steuographer's charges. 



Galbes t;. Ghiard et al. 

{Circuit Court, S. D. CaWomia. June 1, 1891.) 

L Equitt— Lâches— Evidence. 

Where a bill in equity showed that the acts complalned of occurred from IS to 16 
yeàrs bef ore it was flled, and not only that they were m atters of record, and open 
tp inspection, but that complainant and his inother, to whose interest he succeeded 
on her death in 1885, had, as early as 1876, commonced proceedings in the state 
courts to secure the rights now asserted, and that the last of the suits so brought 
was dismissed by the court on the stipulation of counsel in 1879, but that "until a 
, long time"afterwards complainant did not know of such dismissal, he will be 
charged with a knowledge of the act of bis counsel, and the bill dismissed for 
lâches. 

8. COMSTITUTIONAL LaW — SuiTS AOAINST THE StATB. 

Const. Cal. art. 20, § 6, provides that "suits may be brought against the state In 
such manner and in such courts as shall be directed by law;" but, where no law 
bas been passed by the state authorizing such suits, a motion to dismiss as to the 
state in a suit in which the state is made a party défendant, must be sustaiued. 

In Equity. On motion to dismiss, and demurrer to the bill. 

"Bill by Manuel Jésus Galbes, a citizen of Chili, against James N. Girard 
and others. The bill alleged that Juan Galbes died in California in 1874, 
owning real and personal property in the state, and leaving surviving him 
Lorena Gamboa Galbes, his wife, and a son, plaintiff in this action. ïhe bill 
then alleged that, in pursuance of a conspiracy, letters of administration were 
in 1874 t'raudiilently granted to one Howe, without notice to the widow or 
plaintiff. In 1876 the estate was closed up, and distribution made to Dolores 
Diaz Menesses and Juana Diaz Menesses. By sundry mesne conveyances 
from the Menesses, défendant Girard, in 1881, acquired title to the property 
for an inadéquate considération, and with knowledge of the facts. The bill 
also alleged that in 1876 the présent plaintiff and the widow, who were both 
unable to speak English, instituted an action in the probate court for San 
Luia Obispo county, claiming the property, but their jpetition was dismissed 
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in 1878. Afterwards, also in 1878, the présent plaintifE and the widow in- 
stituted an action in tlie superior court for San Luis Obispo county, alleging 
tUeir relationsliip to deceased, and claiming the property. This action was 
dismissed in 1S79, witliout knowledge of the widow or plaintifl, who supposed 
the action to be pending until a long tinje thereafter. In 1883 the state of 
Oalifornia brought an action, claiming that the property bad eschealed to it, 
and the state was also joined as a party défendant. Défendant Girard dé- 
ni urred to the biU, and the state moved to dismiss as to it." 

Ross, J. To the bill in this case the state of Càlifornia as well as cer- 
tain individuals are made défendants. So far as the state is concerned, 
its exceptions to the jurisdiction and motion to dismiss the bill must be 
sustained, upon the ground that there is no law authorizing such suit to 
be brought against it. Hans v. Louidana, 134 U. S. 1, 10 Sup. Ct. 
■Rep. 504. It is provided by the constitution of Càlifornia that "suits 
may be brought against the state in such manner and in such courts as 
shall be directed by law." Section 6, art. 20. But the législature of 
the state bas not enacted any law autborizing the bringing against the 
state of such a suit as the présent. Until it does so, the suit, so far as 
the state is concerned, cannot be maintained. Beers v, State, 20 How. 
527. 

The demurrer of the individual défendants raises several objections to 
the bill, but one of which it is necessary to consider. In my opinion, 
the bill shows on its face such lâches that a court of equity should with- 
hold the aid invoked. To call such a court into activity there must not 
only be conscience and good faith on the part of complainant, but rea- 
sonable diligence as well. Speidel v. Henrici, 120 U. S. 377, 7 Sup. Ct. 
Rep. 610, and cases there cited. In the présent case the acts which 
form the basis of complainant's bill occurred from 12 to 16 years before 
the bill was filed. They were not only matters of record, and open to 
public inspection, but the bill shows on its face that complainant and 
bis niother, to whose interest in the property in question he is alleged to 
hâve succeeded by her death in 1885, as early as 1876 commenced pro- 
ceedings in the courts of the state to secure the same rights now asserted 
by complainant. The làst suit so brought was dismissed by the court 
February 3, 1879, on the stipulation of counsel for the respective par- 
ties. In the présent bill it is alleged that complainant did not know of 
such dismissaî " until a long tirne " afterwards. But the act of his coun- 
sel in that particular was hiB act, of which he must be held to bave had 
knowledge. A period more than double that allowed by statute in Càl- 
ifornia for the recovery of real property was thereafter allbwed to elapse 
before the institution of the présent suit. I think the cause of suit stale, 
and that it should there fore be held barred by lapse of time. It is there- 
fore unnecessary to décide whether a court of equity should refuse relief 
upon the ground that the bill shows that complainant's remedy is at 
law, or as to the safficiency of the bill in other particulars. 

The exceptions and motion filed by the state of Càlifornia and the de- 
murrer of the individual défendants are sustained, and the biU dismissed, 
at complainant's cost. 
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United States/». Sioux City & St. P. Ry. Co. a al 

(Circuit Court, N. D. Imva, W. D. June 1, 1891.) 

PUBtiC LanD— RaILBOAD CÎRANT— FOBFEIT'okB. 

ByAct Gong. May 12, 1864, pubHc lànds were grauted to the state of lown 
to aid in buildmg _a Tailroad from Sioux City to the Minnesota state line, and 
another from McGregor westward, to the total amount of the alternate odd 
nnmbered sections within the limit oif 10 miles along each side of the railroad 
In a: proceeding between thé two railroad companies it was held by the su- 
prême court of the United States that nhere they intersected each other and 
the umits overlapped, each Company 'tookunder the grant hàlf the designated 
lands. One of the companies failed to earn the landa in the overlapping limits 
by building its road. Held, that such lands reverted to the United States, and 
were added to thé unappropriated public domain, and the other road takes 
no title thereto under the grant. 

In Equity. 

Bill in equity by the Sioux City & St. Paul Railwaj' Company and 
the Chicago, Milwaukee & St. Paul Railway Company and certain set- 
tiers upion the land in dispute, to adjust certain land grants and cross- 
bills by the Chicago, Milwaukee &, St. Paul Railway Company and by 
the séttlers. 

W. H. H. Miller, Atty. Gen., and E. 0. Hughes, Sp. Asst. Dist. Atty., 
for the United States. 

John W. Carey, for Chicago, M. & St. P. Ry. Co. 

W. L. Joy, for séttlers., 

Shiras, J. The original bill in this cause was filed forthe purpose 
ofadjusting the rights of the Sioux City & St. Paul Railway Company 
under the land-grant act of May 12, 1864. A hearing thereon was had, 
and the conclusions rgached are set forth in the opinion of fhe court re- 
pprted in 43 Fed. Rçp. 617, to which référence may be made for a more 
full statement ofthe facts upon which the decree of the court proceeded. 
The resuit of thefindinga upon the hearing was that the Sioux City & 
St. Paul, Company was not entitled to hold the lands in Dickinson and 
O'Brien cpunties in the st*te of lowa, which the state of lowa had re- 
fused; to çonvey to that Company, for the: reason that the company had 
not built^ the entire line of railway from Sioux City ^ lowa, to the Min- 
nesqta state line, which wçis the object sought tp be accomplished by the 
grant made in the act of copgress of May 12, 1864, and that for the por- 
tion of the line actually huilt the company had received. more lands than 
it was legally entitled to under the terms of the grant. Upon the an- 
nouncement of the conclusion reached ip that case, the Chicago, Mil- 
waukee cfe St. Paul Railway Company obtained leave tP appear in the 
case and file a cross-bill„fpr th.e purpose of asserting a claim to the 
lands, in. Dickinson and O'Brien cpunties, .based upon tbe fact that the 
act of May 12, ,lj864, qontaim^d two grwts for railroad purposes, i. «., 
the one in aid of the line from Sioux City to the Minnesota state line, 
and the other in aid of the line from McGregor westwardly, on or near 
the forty-third parallel of north latitude, to the point of intersectioii with 
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the first mentioned line, and thatthe Chicago, Milwaukee & St. Paul 
Railway Company, actiagunder the authority of the act of the gênerai 
assembly of the state ojt'ilowa, approved Febria^ry 21, 1878, had.com- 
pleted the line running westwardly from McGregor, and had thus be- 
conie entitled to ail the lands granted in aid of thafc line. Without go- 
ing into the facls at length, it is suffiçient to say that the Chicago, Mil- 
waukee & St. Paul Railwfiy Company has established its right to ail the 
lands that by the provisions of the act of congress of May 12, 1864, Avere 
granted in aid of the construction oî the road running westwardly from 
McGregor; and, furthermore, that it has not in fact received a quantity 
of lands equal to the total;amount of the alternate odd-numbered sections 
within the limit of 10 miles along the line of railway constructed by it. 
It foUowS:, therefore, that if the grant made in the act of 1864 in aid of 
the line from McGregor westward can be made applicable to the lands; in 
dispute in O'Brien and Dickinson counties, then the title of the Chicago, 
Milwaukee & St. Paul Company would be made ont. What, then, is 
the true construction of the act of 1864 in this particular? From the 
tèrms of that act it is entirely clear that it was the intent of congress to 
subserve two distinct purposes in making the grants of land therein pro- 
vided for, — the one being to secure the building of a line of railway Irom 
Sioux City to the Minnesota state line, the other to secure the building 
of the line westwardly from McGregor. The act does not purpose to 
guaranty the number of acres intended to be appropriated to either ob- 
ject, nor does it makea joint grant of the lands for the common purpose 
of securing the construction of both lines of railway as parts of one Sys- 
tem. Properly construed, it must be held to hâve been the intent of 
congress to grant certain lands in aid of the line from Sioux City and 
certain other lands in aid of the line from McGregor westward. From 
the fact that thèse lines of railway intersectat a point in O'Brien county, 
a question necessarily arose as to the respective rights of the two com- 
panies, which had undertaken to build the lines of railway, in and to the 
lands situated within the overlapping limits of the grants where they in- 
tersected each other. For the purpose of determining the rights of the 
parties the Milwaukee Company brought suit against the Sioux City 
Company, and the case was finally heard before the suprême court of 
the United States; the opinion rendered being found in 117 U. S. 406, 
6 Sup. et. Rep. 790. This opinion, and the decree of partition made 
in the circuit court in accordance therewith, settled the question of title 
as betweeH the companies, and, in effect, deterœined what lands pa«sed 
under Ihe grant of 1864 to the Sioux City Company, to aid in the build- 
ing of the line from Sioux Citj', and to the Milwaukee Company, to aid 
in the building of the line from McGregor westward,. It is.admitted that, 
u'nder the terms of the decree rendered in that case, the lands now sought 
to be recovered by the Milwaukee Company were not adjudged to belong 
to that Company, but,, on the contrary, wei-e adjudged to belong to the 
Sioux City Company . iThe right of recovery on behalf of the Milwaukee 
Company in the présent case is sought to be based upon the fact that, 
upon the original bill fjled in this cause, it was adjudged that thèse lands 
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had reverted to the United States, for the reason that the Sioux City 
Company had not built the éntire line of railway from Sioux City to the 
Minnesota state line. It was not, however, adjudged that thèse lands 
did not form a portion of those which, by the provisions of the act of 
1864, were set apart or donated in aid of the construction of the line 
from Sioux City. As I construe the true effect and meaning of the dé- 
cision of the suprême court in the partition case reported in 117 U. S. 
and 6 Sup. Ct. Rep., it decided that the lands in dispute belonged to 
and form part of the grant made in aid of the line from Sioux City; and 
the fact that the Sioux City Company has not yet built the entire line, 
and has forfeited its right to hold the lands, does not make the lands a 
part of the independent grant in aid of the McGregor line. The act of 
congress of 1864 did not grant the lands to either of the companies by 
name. They were granted to the state of lowa, to aid in the construc- 
tion of the named lines of railway, and were donated for a purpose, and 
not for the benefit of a given corporation or individual person. In ef- 
fect, the grant in aid of the line from McGregor westward was of the al- 
ternate odd-nunibered sections not otherwise appropriated. The lands 
granted in aid of the Sioux City line are otherwise appropriated, and 
hence the grant to the McGregor line is not applicable thereto. 

The fact that the Sioux City & St. Paul Company did not build the 
entire line from Sioux City to the Minnesota line, and did not, therefore, 
become entitled to claim ail the lands donated for the construction of 
that line, only defeats the claim of that company to thèse lands. The 
Company bas not earned them, and therefore is not entitled to them; 
but that does not change the purpose for which they were appropriated. 
It is still within the power of congress to cause thèse lands to beapplied 
to the purpose of the original grant; that is, to secure the completion of 
the line from Le Mars to Sioux City. It is admitted that, if that line 
had been completed within the time named in the act of 1864, thèse 
lands would hâve belonged to the SioUx City Company. The failure of 
that company tb earn them gives the United States the right to reclaim 
them, but it does not change the ownership, and make them part of the 
grant in aid of the line from McGregor. 

In regard to grants of the nature of those made by the act of 1864, it 
has been uniforhily held by the suprême court that they are in prse^ 
seviti, and that, uïiless they contain anexpressdeclaration to thecontrary, 
they are not applicable to the lands which at the date of the grant are 
reserved or appropriated to some other purpose, and that they cannot 
be construed to apply to lands which after the date thereof revert to the 
United States, and thus are added to the Unappropriated public domain^ 
Bdilroad Co. v. U: S., 92 U. S. 733; NewhaU v. Sanger, Id. 761. 

Under the facts appearing in this cause, it must be held that the lands 
in dispute were part of those originally appropriated by the United States 
to aid in the building of the line from Sioux City. Hence, withoutany 
spécial clause in the grant to that effect, it would nevertheless be held 
that, by reâson of the appropriation to aid in the construction of the 
Sioux City line, thèse lands were excepted from the effect of the gênerai 
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grant in aid of the McGregor line. The act, however, contains a clause 
expressly excepting from ils opération ail lands otherwise reserved or ap- 
propriated, and hence it follows that lands appropriated to aid in the 
construction of the Sioux City line are reserved irom the opération of the 
grant in aid of the McGregor line. Counsel for the Milwaukee Railway 
Company has made a very able and ingenious argument, based upon the 
assuniption that the lands were granted by the United States totbestate 
of lowa; that while the state was a trustée, it also had an interest in the 
lands, and that the state could, in granting the lands to the railway com- 
panies, require of the compauies the performance of other duties, in ad- 
dition to the building of the named lines of railroad, and that the state 
of lowa had, by the act of the gênerai assembly, granted ail of its inter- 
est, right, and title in thèse lands to the Milwaukee Company. It may 
be true that the state, in dealing witb the com})anies proposing to under- 
take the building of the lines of railway, in aid of which grants of land 
were made by the United States, might contract with the companies for 
the doing of other acts than the building of the named line of railway; 
but the state had not the right or power to change the purpose for which 
the lands were donated, nor could it defeat the object of the grant by any 
contract it entered into with the railway company. The purpose of the 
grant in aid of the line from Sioux City was to secure the building of 
that line within the time specified in the act and the state did not hâve 
the right to misappropriate the lands, and thereby defeat the object for 
which the lands were conveyed to the state in trust. As between the 
railway companies, the décision of the suprême court and the decree of 
partition has settled the right to thèse lands, they being adjudged to be- 
long to the Sioux City Company. If the United States had not chosen 
to assert its right to forfeit the lands, they would hâve remained beyond 
the reach of the Milwaukee Company. The ground upon which the 
United States has succeeded in pecuring a decree of forfeiture is that the 
lands were donated in aid of the line from Sioux City, and that the 
Sioux City & St. Paul Company had failed tobuild the entire line within 
the specified time, and therefore the purpose of the donation had not 
been fulfiUed by that company. The failure of that company, however, 
to earn thèse lands cannot be deemed to be the équivalent of a regrant 
of them in aid of the McGregor line. Should congre?s now pass an act 
declaring that the forleiture on part of the Sioux City Company was 
waived, and that the United States would accept the présent Ime as full 
performance on part of the railway company, and that the Sioux City 
Company should be held entitled to ail the lands it would hâve earned 
under the original grant by building the entire line Irom Sioux City to 
the Minnesota boundary, could it be possible that the Milwaukee Com- 
pany could maintain its claim to thèse lands in face of the decree aiready 
entered? I can see no ground upon which such a proceeding could bo 
successfuUy maintained. The difficulty wilh the claim on behalf of the 
Milwaukee Company is that that company has not a title or right to 
thèse lands, but, in effect, it is striving to sustain its claim by reason of 
the weakness of the title of the Sioux City Company. It must be held, 
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th<^réfore, that the Chicago, Milwaukee & et. Paul Railway Company has 
failed to show any right, title, or claim to the Idnds in question, and 
that its cross-bill musl be disraissed upon the méiïts. A cross-bill has 
also been filed on behalf of numerous parties who claim to be settlers 
upon thèse lands, and on whose behalf itisasserted that thèse lands hâve 
reverted to the United States, and are open to settlement under the iaws 
of the United States, and that the parties in question ha^ e established 
rights thereia by entry and éettlement Vhereon. I shall not undertalce 
an examination of the equities of the settlers upon the record as now 
presented. When the question of thèright of the Uniied States to hold 
thèse lands against the claims of the railway companies is finally decided, 
then the question of the rights of the settlers may arise, but I do not 
think that question is properly presented in this cause. The cross-biil 
on behalf of the settlers prays a decree against the railway companies 
only. Should the finding and decree of this court be sustained, it will 
resuit in defeating the title and claim of the railway companies to the 
lands, and the settlers will hâve no further concern with them. As be- 
tween the United States and the settlers no issue is presented, and no de- 
cree can be entered in behalf of either party. The cross-bill on behalf 
of the settlers will therefore be dismissed, without préjudice to further 
proceedings in their behalf. Upon the amended bill filed on behalf of 
the United States against the Chicago, Mi) waukee & St. Paul Rai] way Com- 
pany, the complainant is entitled to a deoi'ce quieting the title to the 
lands in question as against that conqjany. 



QuiNN i). Complète Electric Const. Co. 
(Cirmoit Court, S. D. New York. May 23, 1891.) 

NEflMGlîKCE or SkKVANT— LiABlLITT OF MaSTEK. 

Where plaintiff was injured by the négligence of a truck-driver in the employ- 
ment of détendant, but who was on that day serving another company under a côii- 
tract which deJendant had made with the latter to furnish it daily with a horse, 
truck, and driver, défendant, aud not the other comp.-iny, is liable for the injury. 

At Law. On motion for new trial. 
George A. Black, for complainant. 
H. Applinyton, for défendant. 

Wallace, J. The plaintiff was run over by a horse and truck driven 
by one Murphy, by the négligence of Murphy, who at the time was per- 
forming a service for the Western Electric Company, but was in the em- 
ploy of the défendant, and was driving its horse and truck. The ques- 
tion in the case is whether Murphy was the servant of the défendant or 
of the Western Electric Company. If he was not the servant of the de- 
fendant, the instructions given to the jury on the trial were incorrect, 
and the verdict lor the plaintiff cannot stand. The pertinent facts are 
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thèse: Pursuant to a cpntract by which the défendant was to furnish 
the \y estera Electric Company with a horse, truck, and driver daily to 
do îtè trucking wprk for a, specided period at a specified priée, the de- 
fMidant each day selected from its men and équipaient the horse, truck, 
and driver which were to be at the disposition of the Western Mectric 
Companj', and on the day the plaintiff was injured had sent Murphy 
•with the horse and truck, ;which he was driving at the time. Murphy 
had taken p, load of goods for the Western E.ectric Company, and was 
returning to its factory, when,he ran over the plaintiff. Under thèse 
«ircumstances, al though the Western Electric Company was the primary 
employer for whom the sej;yice which Murphy was engaged in was be- 
ing rendered, the défendant was Murphy's immédiate superior. It had 
hired him., and could disçharge or retain liim, and thus had the sélec- 
tion and control of the means of accomplishing the object of the con- 
tract which had been made between the Western Electric Company and 
itself. The défendant wasnot the servant or agent of the Western Elec- 
tric Company, but was anjndependent contractor; henee thoseemployed 
by the défendant to do the work contracted for were its servants, and 
not those of the Western Electric Company. Recdie v. Railroad Co., 4 
Exch. 244; Blake v. Ferris, 5 N. Y. ,48; .HïUiard v. Bichardson, 3 Gray, 
349; Mm v. Willard, 57 Pa. St. 374; Scammon v. Chicago, 25 111. 424. 
The rule oirespondeat superior rests on the power which the superior 
has a right to exercise, and which, for the protection of third persons, he 
is bound to exercise, over the acts of his subordinates. It does not ap- 
ply to cases where the powér of control does not exist, and the power 
does not exist when the primary employer has no voice in the sélection 
or rétention of the subordinate. The following citations illustrate the 
application of the ride: Laugher v. Pointer, 5 Barn. & C. 5(h), was an 
action to recover damages donc to plaintiff's horse. The défendant 
owned a carriage, and hired of a slable-keeper a pair of horses and a 
driver to draw it for a day or a short time. The injury was donc through 
the carelessness of the driver, while the owner of the carriage was riding 
in it. The plainlifl was nonsuited, on the ground that the driver was 
the servant of the stable-keeper, and not of the owner of the carriage. In 
Quarrruin v. Burnett, 6 Mees. & W. 497, the défendant owned the car- 
riage, and hired a pair of horses and the driver for a short time, during 
which an injury was done to the plaintiff's horses. It was held that the 
défendant was not liable, the court stating: "That person is nndoubt- 
edly liable who stands in the relation of master to the wrong-doer; he 
who has selected him as his servant, from the knowledge of or belief in his 
skill and care, and who could remove him for misconduct, and whose 
orders he was bound to receive and obey." Littledâle, J., said: "He 
was the servant of one or the other, and not the servant of one and the 
other. Thelaw does not recognize a several liability in two principals." 
In Jones v. Mayor, etc., 14 Q. B. Div. 890, one Dean contracted with 
the défendant to furnish a horse and driver to draw a watering-cart 
belonging to défendants, under the supervision of inspectors employed 
by défendants, whose duty it was to direct the drivers of the wa- 



508 FEDERAL BEi'ORTEE, vol. 46. 

tering-carts wBfert and where to watèr the streets. As theîr order was 
néces&ftry for this purpose, the inspeçtors had authority and control over 
the drivers of the carts. The plaintiff's earriage wasinjured through the 
négligence of the driver furnished by Dean. The court held that he 
eould not recover of the défendants. In Michael v. Stanton, 3 Hun, 462, 
mie Hinkley was employed by Gilbert, who sent him to cart goods for 
the défendant, and told him where tO load. The court said: "The de- 
fendant did not employ Hinkley, ahd had no power to discharge him. 
This is the only test by which to détermine whieh is the master, and, as 
sueh, liable to the person injured." In Fenton v. Steam-Paclcet Co., 8 
Adol. & E. 835, a steam-vessel was under a charter-party for six months, 
for the convey ance of gOods from NeWcastle and Goole, or such other coast- 
ing stations as the charterer might from time to time employ it in; the own- 
ers to keep it in order and appoint the crew, but the crew to be paid by 
the charterer, as also ali disbursements. The charterer did not interfère 
with the navigation of the vessel, but while he was on board, through 
the négligence of the crew, it ran against the plaintiff's boat. In a suit 
for the injuries the court held that the owners were liable. In Dalyell v. 
Tvrer, 28 Law J. Q. B. 52, a ferry-man hired from the défendant, for one 
day, a steam-tug and crew, to assist him in carrying passengers across. 
The ferry-man received the fares, but the défendant hired and paid the 
crew. By the négligence of the crew, the plaintiff, while being carried 
over the ferry, was hurt, a«d it was held that he was entitled to recover 
against the défendant. Thèse authorities justify the instructions given 
to the jury in the présent case. 

The motion for a new trial is denied. 



Finance Co. of Pennsylvania et al. v. Oharleston, C. & C. R. Co. et al. 

JSx parte Bradford. 
WircuU Court, D. South CaroUna. May 23, 1891.) 

ReCEIVTÎRo — ACTIOKS AQUXST. 

An action tor pe''!>c»iu) injuries suatained before the appointment of a receiver 
cannot be maintaliiWl against him, but must be brought against the corporation. 

At Law. 

D. E. Finley and B. A. Hagood, for petitioner. 

SiîioNTON, J. This is an application for leave to sue the receiver. 
The cause of action is for personai injuries sustained long before the ap- 
pointment of a receiver, while the road was in the hands of the prési- 
dent and directors of the company. There can be no doubt that a re- 
ceiver is r^sponsible for personai injuries su ffered through the négligence 
of his employés during the receivership. Ex parte Brown, 15 S. C. 523. 
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Itîs equally clear that neither he nor the funds in his hands arising from 
the eamings of the road under him can be held responsible for wrongs 
committed before any receiver was appointed. Davenport v. Railroad Go. , 
2 Woods, 519; Ex parte Brown, supra. As the court in this last case 
says: "The receivership is the tranSfer of the property to a new owner, 
who begins his work, eut off from the past, with new duties and new 
obligations." 15 S. C. 533. The proper course for the petitioner is to 
bring his action against the company. If the resuit of a judgment in 
his favor would be a lien on the property which could interfère with 
the lien of the mortgagees, (see Gen. St. S. C. § 1528,) then the receiver 
will be instructed to défend the suit. If any injunction be in existence 
which may prevent such a suit against the company, his pétition should 
pray that it be suspended as to him. But he cannot hâve the sanction 
of the court for a suit against the receiver upon a cause of action for 
which, as such, the receiver cannot be responsible. The leave asked is 
reiused. 



United States v. Woltees et al. 
(CircuU Court, S. X>. California. June 8, 1891.) 

INTERNAL RETENUE — DiSTILLED KPIRITS— LiABILITT OP STOCKHOLDBRS OP DISTILLEBT 

Corporations. 

The stockholders of a corporation engaged in operating a distillery are "persons 
Interested in the use of the distillery, " within the meaning of Rev. St. U. S. § 3351, 
which déclares that every proprietor and possessor, "andevery person in any man- 
ner interested in the use, of " a distillery, shall be jointly and severally liable for 
the taxes imposed by law on the aistilled spirits produced theref rom. 

At Law. On demurrer to complaint. 
W. Cote, U. S. Atty., for United States. 
Anderson, Fitzgerald & Anderson, for défendants. 

Ross, J. This is a suit to recover of the holders of the stock of a cor- 
poration organized under the laws of California to engage in, and which 
did engage in, the business of distilling, a tax amounting to $20,124.40 
on spirits distilled by it, and of which tax, it is alleged, the distiller de- 
frauded the governnient. The action is based on that clause of section 
3251 of the Revised Statutes which déclares that "every proprietor 
and possessor of, and every person in any manner interested in the 
use of, any still, distillery, or distilling apparatus, shall be jointlj'^ 
and severally liable for the taxes imposed by law on the distilled spirits 
produced therefrom." Demurrers to the complaint hâve been filed by 
some of the défendants, and in their support it is urged that the l'an- 
guage of the statute in question is not broad enough to include the stock- 
holders of a corporation engaged in the business of distilling; that stock- 
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holders arepeither proprietors nor possessors of the corppriatef property; 
and thftt the words "interested in the use of" were inserted "to desig- 
nate a class who might be using, or interested in using,",such distillery, 
aithough not interested in the property itself. 

The language of the act does not admit of such limitation. Revenue 
laws are not, like pénal laws, to be strictly construed, uor are they, like 
remédiai statutes, to be construed with extraordinary liberality; but they 
should be so construed "as most efîectually to accomplish the intention 
of the législature in passing them." Taylor v. U. S., 3 How. 197. The 
provisions of the law are rigid, and in some instances perhaps arbitrary, 
in their opération. But they were designed to prevent frauds upon the 
.government, and whoever engages in business by virtue of their provis- 
ions must be governed by them. The holder of stock in a corporation 
organized for and engaged in the business of distilling spirits, if not the 
proprietor or possessor of the distillery within the meanjng of the statu te, 
is certainly "interested in the use of" the distillery operated by the cor- 
poration of which he is a stockholder. He has a direct, pecuniary in- 
terest in the business of distilling, — the purpose for which the distillery 
is used, — as well as in the property itself. The amount of such interest, 
whether large or small, is of no conséquence. The statute déclares that 
every person so interested shall be jointly and severally liable for the 
taxes imposed by law on the distilled spirits produced therefrom. It is 
obvions that the state statute regulating the liability of stockholders of 
corporations organized under its laws has no application hère. The lia- 
bility of the défendants is to be ineasnrëd by the provisions of the stat- 
ute under which, and by virtue of which only, the distilling was done. 

Demurrers overruled, with leave to défendants to answer within the 
usual time. 



In re Arnold et al. 
(Cirmlt Court, S. D. New Tork. May 6, 1891.) 

1. CUSTOMS DCTIES— AcT OCT. 1, 1890. 

Construction of paragraphs89S and 396 of Sohedulo K. 

2. Samë— WOOLEN Undebweak. 

Completed articles of woolen underwear heM to be dutiable as "articles of vvear- 
ing apparel, " and not as "knit fabrics. " 

3. Same. 

If they are knit fabrics, they are also wearing apparfil, and their use is determi- 
native of the proper i-ate of duty to be assessed thereon under said act; it being 
ishown that there are other "knit fabrics, " well known in trade and commerce, 
bought and sold by the yard and in the pièce, and not naade up into completed arti- 
cles for wear. ■ 

At Law. Appeal from décision of board of United States gênerai ap- 
praisers. 

Arnold, Constable & Co., of the city of New York, imported certain 
merchandise by the steamer Alaska on October 13, 1890, consisting of 
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woolen or worsted undershîrts, drawers, hosiery, etc., upon ^vhich the 
coUeetor of the port of New York assessed duty at the rate of 49è cents 
per pound and 60 par cent, ad valorem, under the provisions of paragraph 
396 of the tariff act of October 1, 1890. Paragraph 396 reads as fol- 
io ws: 

"On clothing, ready made, and articles of wearing apparel of every descrip- 
tion, made up or manufactured wiioUy or in part, not specially provided for 
In tliis act, felts not woven, and not specially provided for in tiiis act, and 
plusties and other pile fabrics, — ail tiie foregoing, composed whoUy or in part 
of wool, worsted, tiie hair of the camel, goat, alpaca, or other animais, tlie duty 
per pound shall be four and one-half times the duty irapoaed by this act on a 
pound of un washed wool of the fîrst clasa, and, in addition thereto, sixty per 
centum ad valorem." 

Against this classification of duty the importera protested, claiming 
that their goods were properly dutiable as "knit fabrics" at the rate of 
44 cents per pound and 60 per cent, ad valorem, under the provisions of 
paragraph 392 of the act of October 1, 1890, which reads as foUows: 

"On woolen or worsted cloths, shawls, knit fabrics, and ail fabrics made on 
knitting machines or frames, and ail manufactures of every description made 
wholly or in part of wool, worsted, the hair of the camel, goat, alpaca, or 
other animais, not specially provided for in this act," etc. 

An appeal was duly taken by the importers to the board of United 
States gênerai appraisers, under the provisions of the act of June 10, 
1890. The board of gênerai appraisers reversed the décision of the col- 
lecter, and Bustained the protest of the importers. The collector there- 
upon took proceedings for a review of the décision of the board of gên- 
erai appraisers in the United States circuit court. The board of gênerai 
appraisers duly filed their return, in which they found and ret.Trned — 
First, that the merchandise embraced in the invoice, and made ine sub- 
ject of protest, are stockings, socks, undershirts, and drawers, composed 
wholly or in part of wool or worsted; second, that said goods were made 
upon knitting machines or frames; third, that said stockings, socks, un- 
dershirts, and drawers are knit fabrics; fourth, that the phrase "knit 
fabrics," as used in paragraph 392, Schedule K, Act Oct. 1, 1890, is 
one of commercial désignation, and was such at the time of the passage 
of said act, and was tben, and is now, understood in trade and com- 
merce to include ail articles which were knit either by hand or by knit- 
ting machines or frames, whether completed or in the pièce; ffth, that 
the phrase "knit fabrics" is also one of common knowledge, and is pop- 
ularly known to be the kind of goods covered by the invoice and protest 
in this case. In their findings and opinion they also found that the ar- 
ticles under considération are "wearing apparel," and would be admitted 
free of duty as such under paragraph 752 of the free list, if accompany- 
ing and in use by a passenger arriving in this country from abroad, as 
readily as bis coat, his vest, or his pantaloons would be. 

Edward Mitchell, U. S. Atty., and Henry 0. Platt, Asst. U. S. Atty., 
for collector. 
William B. Coughtry and Akxander P. Ketchum, for importers. 
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Lacombe, Circuit Judge, (prally.) Thèse articles are of course wilïiin 
the broad, gênerai meaning of the phrase "wearing apparel," and, un- 
less they are, by other language in the act, taken ont of that category, 
the original assessment of duty by the collecter was correct. It is 
claimed that they are thus excepted by reason of the circumstance that, 
in the paragraph containing the enumeration of articles of wearing ap- 
parel, there appear the words, "not specially provided for by this act;" 
and, also, elsewhere, (to-wit, in paragraph 392,) a rate of duty upon 
"woolen and worsted cloth, shawls, knit fabrics, ail fabrics made on 
knitting machines or frames, * * * not specially provided for in 
this act." I am very strongly of the opinion, in view of the dropping 
of the phrase "except knit goods" from the paragraph in the old act re- 
ferring to articles of wearing apparel, and in view of the change of the 
phrase "knit goods" to "knit fabrics" in paragraph 392, that the word 
"fabrics," as used therein, relates to the pièce goods or the unassembled 
pièces out of which garments are made; but I do not put the décision 
of this case upon that ground. If the articles hère are "knit fabrics," 
it also appears quite clearly that there is another and very large group 
of "knit fabrics," which are illustrated before us hère by Exhibits K, L, 
Q, etc., which are emphatically pièce goods of various sizes and shapes. 
There are certainly two large groups, then, of knit fabrics. Now the ex- 
ception in paragraph 396 — the one dealing vvith articles of wearing apparel 
— is of articles specially provided for elsewhere in the act. In view of 
the fact that the words "knit fabrics," if they cover thèse articles, cover 
articles suitable for wearing apparel and articles not suitable at ail for 
wearing apparel, I cannot see that it is one bit more spécifie thao the 
phrase "articles of wearing apparel." There seems very little différence 
between two such phrases as to relative specificness. It is difBcult to 
détermine, as between them, which is the gênerai and which is the spé- 
cifie; but I am inclined to the conclusion which I hâve hereiofore ex- 
pressed in the Fertîlizer Case, [_Heller v. Magone, 88 Fed. Rep. 908,] that 
that phrase is the more spécifie one which détermines the rate of duty on 
an individual article by the spécifie use to which that particular article 
is put. Therefore, as between thèse two paragraphs, 392 and 396, (as- 
suming that thèse articles are "knit fabrics" for the purpose of deciding 
this case,) I hâve reached the conclusion that the more spécifie paragraph 
is 396, and that the articles are dutiable as wearing apparel. The resuit 
of that will be to reverse the décision of the board of appraisers, and 
détermine the spécification of the merchandise to be as stated, to-wit, 
wearing apparel, under paragraph 396. 
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SowLES V. FiEST Nat. Bank of St. Albans. 

{Circuit Court, D. Verrrwnt. May 37, 1891.) 

Removal or Causes — Against National Bank — Receivehship. 

a suit against a national bank to reach property held as a part of its assets by its 
reoeiver, appointée! by the oonxptroller of the currency, arises under the laws of 
the United States, and may be removed f rom the state court into the f eOeral court. 

In Equity. On motion to remand. 
E(board A. Sowl^s, in pro. per. 
Ghester W. Witters, for défendant. 

Wheelek, J. This suit was brought in a court of chancery of the 
state against the bank to reach property held as a part of the assets of 
the bank by the receiver appointed by the comptroller of the currency. 
The subpœna ran to the bank, and did not name the receiver, but was 
served upon him, and a temporary injunction was granted which would 
reach him. He removed the cause into this court. The orator bas 
moved to remand it to the state court, and that motion bas now been 
heard. The orator insists that the suit is against the bank, and not 
against the receiver; and relies upon Whittemore v. Bank, 134 U. S. 527, 
10 Sup. et. Rep. 692, to show that this court bas no jurisdiction. In 
that case the bank was not in the hands of a receiver, but was sui ju- 
ris. This bank is altogether in the hands of the receiver, and the de- 
cree sought, if it would reach anj'thing, would reach assets of the bank 
in his hands. Although the bank, as an organization, is not extinguished, 
but is continued in existence for the purposes of being wound up, it bas 
no control, as a bank, of any of its property interests, and cannot, apart 
from the receiver, be affected by a decree to reach them. The receiver 
is the real party in this behalf. He is an agent of the United States, 
and an ofScer thereof for this purpose. Kennedy v. Gibson, 8 Wall. 498. 
The assets in his hands belong to the United States for distribution 
among those entitled to them. Hitz v. Jenlcs, 123 U. S. 297, 8 Sup. Ct. 
Rep. 143. The jurisdiction of this court is not affected by the provis- 
ions of section 4 of the act of August 13, 1888, relating to suits for and 
against national banks, but is saved by them. 25 St. 436. The suit 
arises from the proceedings of the receiver, and under the laws of the 
United States, and appears to be removable. Motion denied. 
v.46F.no.8— 33 
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United States Bank v. Lyon County et al. 
(Circuit Couru N. D. lowa, W. D. June 15, 1891.) 

Rescission of Coutract— Equitt Jubisbiotion— Remedy at Law. 

In a suit against a county and its agent the bill alleged that said agent indticed 
complainant to buy bonds of the county by the false représentations that they were 
issued torefund indebtedness, ail o( which had beeu in judgment against the 
county; thatwhetberanyof the bonds represented indebtedness which was enforce- 
able against tlie county could be determiued only by an investigation of the coun- 
ty's financial history for many years past; that when said bonds were issued, the 
légal limit of indebtedness had already been exceeded; that the county denied the 
validity of the bonds. The prayer was for a rescission of the contract of sale, the 
bonds being tendered back, and for a judgment for the amount paid. Held, that 
the bill failed to show a case within équitable jurisdiction, as an action for money 
had and received would accomplish ail that was sought save the rescission, which 
was unnecessary. 

In Equity. Demurrer to amended bill. 
Henderson, Hurd, Daniels & Kiesel, for complainant. 
Van Wagenen & McMillian, Kauffman & Gaernsey, and E. C. Roach, for 
défendants. 

Shiras, J. The facts averred in the amended bill herein filed are in 
brief as follows: That during the period from April, 1884, to September, 
1885, inclusive, the county of Lyon, in the state of lowa, under the 
provisions of the several statutes of lowa then in force, ordered the issu- 
ance of the bonds of the county, and, in pursuance thereof, there was is- 
sued a séries of bonds, 120 in number, for the sum of $1,000 each, with 
interest coupons attached; that in September, 1885, the delendant Rich- 
ards, then being the agent of the county, duly authorized,Tequested the 
complainant to purchase five of said bonds, being those numbered 091 
to 095 inclusive; that the value of the taxable property oi said county 
at that time, as shown by the state and county tax-lists for the year 1884, 
did not exceed the sum of $1,580,735;; that. in order to induce com- 
plainant to purchase said bonds, the said Richards, as agent of said 
county, represented that the said séries of 120 bonds had been issued to 
refund indebtedness of the county evidenced by bonds previously issued, 
the validity of which indebtedness had been established by judgments 
against said county; that, relying upon thèse représentations, complain- 
ant purohased said five bonds, paying therefor the sum of $5,100, which 
money was received and used by the said county; that the représenta- 
tions thus naade are false, it not being true that said 120 bonds were is- 
sued to refund indebtedness, ail of which had been in judgment again-st 
said county, but only a portion thereof had been evidenced by judgment; 
that the said Richards and the said county well knew at the time that 
said représentations so made were untrue; that alter the year 1887 the 
county ceased to pay interest on said bonds, and now refuses to recognize 
said bonds as being valid obligations of the county, and now avers that 
the same were noi issued to refund a previousl}' existing valid indebted- 
ness, which had been evidenced in whole by judgments against said 
county; that from the investigation made by complainant it now ap- 
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pears that said bonds do not Kspresent indebtedness which had been 
previously put in judgment against said county, and that wbether said 
séries of 120 bonds or the 5 bonds, owned by complaînant, represent, 
in part, indebtedness which was ehforceable against the county can only 
be finally determined by an accoùnting, which shall include an investi- 
gation of the entire financial history of the county for many years past; 
tliat when the bonds sold to complainant were issued thé légal lirait of 
indebtedness, to-wit, 5 per cent, upon the assessed value of taxable prop- 
erty, had already been exceeded. Based upon the facts set forth, com- 
plainant prays for a decree rescinding the contrâct of sale of said bonds, 
the same being tendered baçk to the défendant county, and for a judg- 
ment against the défendants Richarçis and the county of Lyon for the 
amount paid for said bonds by complainant; the latter accounting for 
the sums received by way of interest oh said bonds. 

To this bill a demurrer is interposed on behalf of the défendants, 
mainly upon the ground that the bill does hot show à case of équitable 
cognizance, as complainant has an adéquate remedy at law. So fur as a 
decree is asked against the défendant Richards, it does not appear that 
there is need or ground for the exercise of the powers of a court of equity 
in granting relief as to him. The complainant has no contrâct with him 
to be rescinded, and, in effect, the bill as against him aniounts only to a 
suit for damages based upon the allèged false statements made by him 
to induce the complainant to pvTrchase the bonds of the county. Do the 
allégations of the bill show a need for a decree rescinding the contrâct of 
sale as against the county? It is therein charged that the county répu- 
diâtes the validity of the bonds, and refuses to recognize them as of any 
force; and it is averred that the complainant has tendered them back to 
the county. Of whatbenefitwould a decree rescinding the sale be under 
such circumstances? If the county was seeking to hold the complainant 
bound thereby, it might be necessary to hâve it decreed void for Iraud; 
but, if both the parties now practically repudiate it, how can it stand in 
the way of any légal proceeding which complainant may wish to bring 
for the protection of its rights. 

The bill filed in this cause does not seek a decree for the return of any 
spécifie property, norto clear the title of complainant to property wrong- 
fuUy obtained from it; neither does it seek to hâve a full accounting in 
regard to the enlire séries of 12U bonds, issued by the county and sold 
to différent parties, including complainant, in order that it might be as- 
certained what part, if any, of said séries of bonds, either in number or 
proportionate amount, is valid and collectible from the county, and what 
proportion thereof is equitably the property of plaintiff. In such case 
the inquiry and ac-counting would be of such a nature as to require équi- 
table aid to accomplish it. The bill, however, is not framed for that pur- 
pose. It charges the making the fraudulent représentations in regard to 
the character of the bonds, ànd the présent répudiation thereof by the 
county, as ground for asking a decree of rescission, and then prays for a 
decree or judgment for the amount of money paid by it, and received by 
the county, as the purchase price for the bonds in question. 
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Why capnot an action at law be maintained, either for damages on 
the ground of false représentations, or for money had and received, 
which, in efFect, will cover ail that the complainant is seeking in the 
présent proceeding? If it were necessary, in order to maintain such an 
action, that the plaintiflf should prove the nature of ail the indebtedness 
existing against the company, and which had been refunded in the 
séries of 120 bonds issued by the county, it might then be true that the 
complexity of such investigation and accounting would be such as to 
justif'y an appeal to a court of equity, on the ground that the mode of 
trial before a court and jury in an action at law would be inadéquate to 
meet the exigency of the situation. In an action at law for money had 
and received, to prove the invalidity of the bonds, and their répudiation 
by the county, an investigation of the kind indicated would not be nec- 
essary. The gênerai fact that false statements touching the bonds had 
been made, and that the county now repudiated the sarae, and denied 
the validity thereof, would be sufficient, so far as that issue would be 
material, without going into an exhaustive investigation of the détails 
of such pre-existing indebtedness. According to the allégations of the 
bill, the county répudiâtes ail liability on said bonds, and does not take 
the ground that it is liable on such part thereof as might be found to rep- 
resent a préviens existing valid indebtedness, but is not liable on the 
remainder; in other words, the county répudiâtes the contract of sale 
by virtue of which it obtained $5,100 from the complainant. In like 
manner the complainant does not now seek the aid Of the court of equity 
for the purpose of ascertaining whether any part of the bonds owned by 
it represent a valid considération, so as to be enforceable against the 
county; or, in other words, it does not seek équitable aid in order to sift 
ont and separate the valid from the invalid indebtedness, and to compel 
the county to, recognize and pay such part as may be adjudged to be 
valid. In efFect, the averments of the bill are simply that, by false rep- 
résentation, it was induced to pay to the county $5,100 for five bonds 
issued by the county, which bonds the county now répudiâtes, and there- 
fore complainant wishes a decree rescinding the contract of sale and a 
judgment for the sum paid by it to the county, less any payments made 
thereon. An action for money had and received will accomplish ail that 
is thus sought, save the entry of a formai decree rescinding the contract 
of sale, which, so far as is now made to appear, is wholly unnecessary, 
as that contract is not relied upon by the county, but, on the contrary, 
is treated as being invalid and void, in that the county now dénies ail 
liability on the bonds, claiming that the issuance and sale thereof was in 
viol ationof the constitutional limitation upon the amount of indebted- 
ness that could be legally incurred by the county. 

It not appearing, therefore, that équitable aid is necessary for the ac- 
complishment of what is aimed at by complainaiit, Avhich is a judgment 
for the money paid to the county, it must be held that the bill fails to 
show a case within équitable jurisdiction, and the demurrer is therefore 
sustained. 
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Beanagh V. Smith. 

(Circuit Court, S. D. New Torli. May 15, 1891.) 

Aliens — RiaHT TO Take bt Descent. 

Laws N. Y. 1845, c. 115, as amended by Laws 1874, d. 261, provides that those al- 
iéna who, accordlng to the statutes of New York, would answer to the description 
of heirs may take by descent from any alien résident, or any naturalized or native 
citizen of the United States, who bas "purchased" and taken, or shall hereafter 
"purchase" and take, a conveyance of real estate. Seld, that the statute gives the 
right of transmission by descent only to résident aliens and naturalized or na- 
tive citizens, that it attaches only to land acquired by purchase, and that it 
contemplâtes only one step of transmission to alien helrs. 

At Law. 

Benj. F. Butler and W. H. Secor, for plaintiff. 

Joseph H. Choate, Elihu Root, and Horace Eussell, for défendant. 

Wallace, J. The plaintiff is an alien, residing in Ireland, and has 
brought this action of ejectment to recover lands of which Alexander T. 
Stewart died seised in the year 1876. She claims title through her 
mother, Mary Branagh, who, it is conceded for the purposes of the prés- 
ent décision, was a first cousin of Mr. Stewart, and was an alien residing 
in Ireland at the time of his death. It is a familiar rule of the common 
law that an alien has no inheritable blood, and can neither acquire land 
by descent, nor transmit it by descent to auother. At the death of the 
alien the land which he may hâve acquired by purchase instantly es- 
cheats, and, without any inquest of office, vests in the government or 
State. Consequently, at common law the plaintiff would not hâve any 
title to the land in controversy, both hecause her mother as an alien 
would be incapable of acquiring title by descent, or of transniitting it, and 
she herself, as an alien, would be incapable of acquiring it by descent 
from her mother. It follows that, unless the statutory law of this state 
has modified thèse rules of real property, the plaintiff cannot recover, 
because in ejectment a plaintiff without title cannot succeed; any infirm- 
ity in the title of the défendant notwithstanding. 

The question, then, is whether a case like that of the présent, in which 
the plaintiff, a non-resident alien, claims a title by descent which had 
previously vested by descent in a non-resident alien ancestor, is einbraced 
in any of the enabling provisions of the statutes of this state. In 1845 
(chapter 115, Laws 1845) the législature enacted the law entitled "An 
act to enable résident aliens to holrl and convey real estate, and for other 
purposes." This act was amended by chapter 261 of the Laws of 1874, 
and again by chapter 38 of the laws of 1875. Thèse are the statutes 
which were in force at the time of Mr. Stewart 's death, and therefore 
control the décision of the présent question. I bave not been referred to 
any other act which is germane. The act of 1845 provides as follows: 

"If any alien résident of this state, who has purchased and taken, or here- 
after shall pmchase aiid take, a conveyance of real estate within this state, 
has died, or shall hereafter die, leaving jiersons who, accordlng to the statutes 
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of this State, wonld answer the description of heirs of such deeeased alien, 
such persons, so answerinpf the description of heirs to such deeeased allen, 
whether they are citizens or aliens, are hereby declared and made capable of 
taking and holding, and may take and hold, as heirs of such deeeased aliens, 
as if they were citizens of the Uhited States, the lands aud réal estate owned 
and held by such aliens at his death, in like manner and with the effect as if 
such aliçn at his death were a citizen of the United States." 

•This act, while it removed the incapacity of aliens to inherit as heirs 
cf. résident aliens, did net remove their incapacity to inherit as heirs of 
naturallzed or native citizens, and in this respect discriminated unrea- 
sonâbly àgàinst native and naturalized citizens who might hâve alien 
kindred; and, apparently to obviate this defect, it was amended by the 
act of 1874, which introduced after the words "alien résident" the words 
"or any naturalized or native; citizen of the United States." ïhe act of 
1875 extended the enabling provision of the former actsto alien devisees, 
placing them in the same category with alien heirs, and has no bearing 
upon the présent question^ Succinctly stated, theactofl845, asamended 
in 1874, enables those aliens, "who, according to the statutes of this 
State, WQuld answer to the description of heirs," to take by descent from 
any alien résident, or any naturalized or native citizen of the United 
States, who has purchased and taken, or shall hereafter purchase and 
take, a conveyance of real estate within this state. The act of 1875 per- 
mits aliens to take as devisees. This législation does not, in terms, en- 
large thecapacity of aliens to take by descent from non-resident aliens, 
or to take by descent from résident aliens or naturalized or native citizens 
who bave not acquired lands by purchase. It isexpressed in unoquivo- 
cal language, and must be taken to mean what its language implies. 
There is a clear distinction, which has always been recognized in the law 
of real property, between titles acquired by purchase and titles acqt;ired 
by descent. The latter vest by opération of law. It cannot be supposed 
that the législature were unaware of this distinction, or that they em- 
ployed the language of the statute unadvisedly. The nieaning of thèse 
statutes has been considered in two adjudicated cases by the highest 
court of the state, but in neither of thèse cases was the précise question 
which is now presented under considération. Speaking of the act of 
1845, the court of appeals bave said, in Goodrich v. Russell, 42 N. Y. 
177, that it gives to a résident alien who takes title by grant of real es- 
tate the same power of transmitting such title by descent as a citizen, 
and to this extent gives an inheritable quality to the blood of aliens. 
Aud in Stamm v. Bostwick, 122 N. Y. 48, 25 N. E. Rep. 233, the court 
of appeals, referring to the effect of the original and amendatory stat- 
utes, déclare that the word "purchase," as used therein, should be given 
its broadest meaning, and includes ail land acquired by devise. Thèse 
adjudications are authority inferentially for the proposition that the lég- 
islation does not affect titles which bave not been acquired by résident 
aliens, or native or naturalized citizens, nor titles which hâve been ac- 
quired by any person of thèse classes otherwise than by purchase; that 
is, by grant or devise. The only case in the courts of this state which 
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•dîrectly adjudicates the présent question, which has been called to my 
attention, is one decided by the suprême court in June, 1881, the case 
oi Harrison v. Harrison, 3 N. Y. Law Bul, 65, decided by Bartlett, J. 
In that case the court says: 

"Tlie non-resident aliens took under the act of 1845. They so took as if 
tliey werecitizens; corisequently, with fnll power of disposition and transmis- 
sion. Dying intestate, tlie estate passed to their lieirs at law, capable of tak- 
ing by descent or devise; that is, to sucli of their heirs as were citizens, but 
not to such as were non-resident aliens. " 

The act makes no provision for the latter, nor indeed specially for the 
former; they taking as an incident to the powerof disposition and trans- 
mission conferred upon the original non-residents. I conclude, therefore, 
first, that the statutory law of this state gives the right of transmission by 
descent only to résident aliens and naturalized or native citizens. Mary 
Branagh, the mother of the plaintiff, was not one of thèse. Secondly. 
The right attaches only to land acquired by purchase, — that is, by grant 
or devise; and Mary Branagh, the mother of the plaintiff, acquired this 
land by descent. If Mr. Stewart died intestate, it being conceded that 
he was a naturalized citizen, Mary Branagh acquired title as one of his 
collatéral kindred. Thirdly. Thèse statutes, in my judgment, contem- 
plate only one step of transmission to alien heirs, and, when that step 
was taken by transmission from Mr. Stewart to the mother of the plain- 
tiff, the opération of the statute ceased. 

For thèse reasons, I must hold that any title to the real estate in con- 
troversy which may hâve been acquired by Mary Branagh has not been 
transmitted upon her death to the plaintifï" by descent. A verdict must 
consequently be directed for the défendant. 



Hahn V. Ekhaedt. 
(Circuit Court, S. D. New York: April 29, 1891.) 

CUSTOMS DUTIBS — ABTICLES ColIPOSED OF AGATB AND OF TlGEH EtE OK CkOCIPOLITE. 

Agate pen-holder handles, tiger eye or crocidolite pen-holder haadles, and other 
agate articles and othêr tiger eye or crocidolite articles, that were manufactured 
by a process called "cutting" from crude stones at and prior to the passage of the 
tariiï act of March 8, 1883, {23. U. S. St. 488,) known to trade and commerce of 
this country as agate aûd tigdr eye or crocidolite, and as varieties of preoious 
stones, and that were at suoh times, lu such trade and commerce, bought and sold, 
respectively, under the names of agate pen-holder handles, tiger eye or crocidolite 
. pen-holder handles, and other similar descriptive names, wei'e not dutiable at the 
rate of 30 per centum ad valoreni as " non-enumerated manufactured articles," 
under the provision lor "ail articles manufactured in whole or in part, not herein 
enumerated or provided for, " contaiued in section 3513 of the aforesaid taviff act 
of March 3, 1883, but were dutiable at the rate of 10 per centum nd vulnrem as 
"precious stones," under the provision therefor contained in Schedule N of that 
act. 

At Law. 

During the year 1889 the plaintiff made nine importations from Ger- 
many into the United States at the port of New York of merchandise in- 
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voiced as "onyx" and "unmounted onyx." This merchandise was clas- 
siûed for duty as "non-enumerated manufactured articles," under the pro- 
vision for "ail articles manufactured in wholeor in part, nothereiu enu- 
merated or provided for," contaiued iu section 2513 of the tariff act of 
March 3, 1883, and duty at the rate of 20 per centum ad vahrem (the 
rate specified in that provision for such articles) was exacted thereon by 
the défendant as collector of customs at that port. Against this classiti- 
cation and this exaction the plaintiff duly protested, clainiing that this 
merchandise was free of duty under the provision ior "agate, nnmanu- 
fàctured," contained in the free list of the aforesaid tarilf act of ISBSj 
(Tariff Ind. New, par. 596;) or,if not free of duty, was dutiableat the rate 
of 10 per centum ad valorem, under the provision for "ail non-dutiable 
crude minerais, but which bave been advanced in value or condition by 
refining or grinding, or by other process of manufacture, not speciallj'- 
enumerated or provided for in this act," contained in Schedule A of that 
act, (Id. par. 95;) or, if neither free of duty nor dutiable under the last- 
mentioned provision, was dutiable at the rate of 10 per centum ad valo- 
rem under the provision for "precious stones of ail kiiids," contained in 
Schedule N of that act, (Id. par. 480.) The plaintiff also seasonably ap- 
pealed to the secretary of the treasury, who sustained the aforesaid clas- 
sification and exaction of the défendant as said collector, and thereafter 
duly brought. this suit to recover so much of the duties exacted as should 
be held to be excessive under his protests. Upon the trial it appeared 
that the merchandise in suit consisted of varions articles comjjosed, 
with few exceptions, of agate, and, in case of thèse exceptions, of tiger 
eye or crocidolite. That those of agate were manufactured from crude 
agate, and those of tiger eye or crocidolite from crude tiger eye or crocid- 
olite, by a process called "cutting," or, in other words, by first sawing 
thèse crude stones into pièces of the required sizes, and then grinding 
such pièces on sand-stones, or otherwise, and alterwards polishing the 
same, so ground, into the shapes oF and for the uses, respectively, as 
pen-holder handles, glove-hook handles, shoe-hook handles, knile han- 
dles, paper weights, paper cutters, rollers for book-binders, slabs for 
match-boxes, and slabs for blotting-paper. That on and prier to March 
3, 1883, thèse différent articles were bought and sold in trade and com- 
merce of this country, respectively, when made of agate, under the nanies 
of and as agate pen-holder handles, agate glove-hook handles, agate shoe- 
hook handles, agate knife handles, agate paper weights, agate paper cut- 
ters, agate rollers, agate match-box slabs, and agate blotter slabs; and, 
when made of tiger eye or crocidolite, under the names of and as tiger 
eye or crocidolite pen-holder handles, tiger eye or crocidolite glove-hook 
handles, etc. That the highest market value of thèse différent articles 
was as follows: For the pen-holder handles about 15 cents each; for the 
glove-hook handles and the shoe-hook handles about 10 cents each; for 
the knife handles about 25 cents each; for the paper weights about 70 
cents each; for the paper cutters about 50 cents each; for the rollers 
about $2 each; for the match-box slabs 15 cents each; and for the blot- 
ter slabs aVrout $1 each. That on and prior to March 3, 1883, agate of 
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the description of that of which thèse articles were composed was also 
made into cameos, ring-stones, sleeve-buttons, pièces for ear-rings, and 
other articles used for jewelry purposes. That at such times such agate 
and such tiger eye or crocidolite as those of which the articles in suit 
were composed were known to trade and commerce of this country as 
precious stones. That at those times ail other stones then known to such 
trade and commerce as precious stones were subjected to some process of 
"cutting," in order to adapt them to the respective uses for which they were 
intended. Schedule G of the act of July 30, 1846, (9 St. U. S. 42,) im- 
posed a duty of 10 per centum advalorem on "diamonds, gems, pearls, ru- 
bies, and other precious stones, and imitations thereof, when not set." 
Section 21 of the act of March 2, 1861, (12 St. U. S. 178,)imposed on 
"diamonds, cameos, mosaics, gems, pearls, rubies, and other precious 
stones, when not set, a duty of five per centum ad vahreni; on the same 
when set in gold, silver, or other métal, or on imitations thereof, and ail 
other jewelry, twenty-five per centum ad valorem.'''' Heyl, par. 104. 
Section 3 of the act of June 30, 1864, (13 St. U. S. 202,) imposed a 
duty of 10 per centum ad valorem on "diamonds, cameos, mosaics, gems, 
pearls, rubies, and other precious stones, when not set." Heyl, par, 
367. Section -5 of the act of June 6, 1872, (17 St. U. S. 230,) ex- 
empted from duty "agates, unmanufactured." Heyl, par. 741. Sched- 
ule M of section 2504 of the United States Revised Statutes reads as fol- 
lows: 

"Preoinus stones and jewelry. Diamonds, cameos, mosaics, gems, pearls, 
rubies, and otlier precious stones, when not set, ten per centutn ad valorem; 
wlien set in gold, sHver, or other métal, or on imitations thereof, and ail other 
jewelry, tweniy-five per centum ad valorem," Heyl, par. 1396. 

Section 2505 of the United States Revised Statutes exempted from duty 
"agates, unmanufactured." Heyl, par. 1457. Schedule N of the act 
of March 3, 1883, (22 St. U. S. 488,) imposed a duty of 10 per centum 
ad valorem on "precious stones of al) kinds." Tariff Ind. (New,) par. 
480. Section 2503 of the act of March 3, 1883, exempted from duty 
"agates, unmanulactured." Tariff Ind. (New,) par. 596. Schedule N 
of the act of October 1, 1890, (paragraphs 452-454,) reads as follows: 

"Jewelry. Ail articles not elsewhere specially provided for in this act, 
composed of precious stones or imitations thereof, whether set with coraU 
jet, or pearls, or witli diamonds, rubies, cameos, or other precious stones, or 
imitations thereof, or otlierwise, and which shall be known commercially as 
•jewelry,' and camios in trames, flfty per centum ad valorem. * * * 
Pearls ten per centum. * * * Preclons stones of ail kinds, eut but not 
set, ten per centum advalorem. If set, and not specially provided for in this 
act, twenty-flve per centum ad valorem." 

Bection 2 of the act of 1890 exempts from duty "diamonds and other 
precious stones, rough or uncut, including glaziers' and engravers' dia- 
monds not set," (paragraph 557;) and also "agates, unmanufactured," 
(paragraph 476.) 

Both sides having rested, the defendant's counsel moved the court to 
direct the jury to find a verdict for the défendant, on the ground that 
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the plaintiff had not proven facts sufBcieht to entitlehim to recover, rnd 
the plaintifF's counsel moved the court to direct the jury to find a ver- 
dict in favor of the plaintiff for the amount, with interest, of se much 
of the aforesaid duties as was exacted in éxcess of 10 per centum ad va- 
lorem, on the ground that the articles in suit were "precions stones." 

ComMock & Brofuni, for plaintiff. 

Edward MitcheU, U. S. Atty., and Thomas Greenwood, Asst. U. S. Atty., 
for défendant. 

Lacombe, Circuit Judge, (prnlly.') Thèse articles would, in ordinary 
speech, it seerns to me, bê cleairly included within the broad meaning 
of the term "precious stones." What testiinony there is hère as to how 
the trade regards them also shows that in trade and commerce in this 
country they are considered "precious stones." As to any particular 
meaning which congress in the past may hâve given to the phrase 
"precious stones," and as to the distinction suggested in the argument 
for the défendant of a variety known as semi-precious stones, it is suffi- 
cient to say that, for the elaborate and somewhat involved phraseology 
which congress has from time to time used in the past when layiug duty 
on articles of this class, there haS been subatituted the comprehensive 
phrase "precious stones of ail kinds," just as in the same tariff act, for 
the somewhat elaborate and more or less involved description of différ- 
ent varieties of jewelry, there was substituted the phrase "jewelry of ail 
kinds." Heretofore this court has held (in Rabbins v. Robertson, 33 Fed. 
Rep. 709) that the words "jewelry of ail kinds" in the act of 1883 were 
sulficiently broad to cover imitation jewelry, as well as real jewelry. I 
am led to make the same disposition of this case, and to hold that the 
phrase "precious stones of ail kinds," when used in this act of 1883, is 
^broad enough to cover stones which may sometimes be called "semi- 
precious stones," and which are of the class which, in the broad use of 
,the term "precious stones," is by the community at large regarded as . 
comprised in that family. I shall therefore direct a verdict in favor of 
the plaintiff. 



In re Steaus et al. 
(Circuit Court, S. D, New York. April 21, 1891.Î 

Cdstoms DtJTiBS— Bohemian Glasswabe — Act op Octobb» 1, 1890. 

The tariff act of October 1, 1890, held to be a substituts for aU priôr tariff législa- 
tion, 80 far, at least, as such législation lays a duty upon imported articles of any 
klnd ; and Bohemian glass, imported àf ter October 6, 1890, although specifically enu- 
merated eonomine In the tariff act of March 8, 1888, and only generally enumerated 
as an "article of glass, colored, '! etc., in the aot of October 1, 1890, is dutiable under 
the latter act, and not under the former aCt, which is no longer in force, as to the 
Imposition of duties. 

At Law. Appealfrom board of United States gênerai appraisers. 
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The firm of L. Straus & Son on October 11 and 29, 1890, îmported 
by the Polynesia and Arabia certain Bohemian glassware, which was 
duly entered at the port of New York and dassified and assessed by the 
collecter of customs at that port at 60 per cent, ad valorem, as an "arti- 
cle of glass, colored," under paragraph 106 of the tariff act of Octo- 
ber 1, 1890. The importers protested, claiming that the said goods 
were dutiable under Schedule B, par. 143, of the tariff act of March 
3, 1883, at 45 per cent, ad valorem as "Bohemian glass," and claim- 
ing that said merchandise, being specifically mentioned or enumerated 
in said act of October 1, 1890, the former act was still in force, and ap- 
plicable to the particular merchandise in suit. An appeal was taken by 
the importers from the décision of the collecter to the board of United 
States gênerai appraisers, under the provisions of the act of June 10, 
1890. The board of gênerai appraisers affirmed the décision of the col- 
lecter. The importers then applied for a review of the décision of the 
said board by the United States circuit court. The board of gênerai ap- 
praisers in their return to the court found that "the merchandise under 
considération is commonly known as Bohemian glassware, well recognized 
under this description in the trade and in popular parlance," and that 
"the présent tariff law does net provide for duty on it by enumeratien 
nomine, as prior tariiï acls had done for many years." They also found 
"that Bohemian glassware imported since October 6, 1890, although 
omitted to be named by spécifie mention, is provided for and made du- 
tiable under paragraphs 106 or 108 of the new tariff act, according to 
the nature of the article, and not under the act of 1883." 

Samud H. Ordway and Benjamin Barker, Jr. , for importers. 

Edward Mitchell, U. S. Atty., and Henry 0. Fiait, Asst. U. S. Atty., for 
collecter. 

Lacombe, Circuit Judge. Taking the language of the new tarifif act 
as a whole and in its entirety, from beginning to end, I cannot escape 
the conviction that it manifests a plain intention to substitute that tariff 
act in the place and stead of ail prior tariff législation, se far, at least, as 
Buch législation la3's a duty upon imported articles of any kind. The 
décision of the appraisers is therefore afBrmed. 



Griee V. Baynes et al. 
{Circuit Court, N. D. New Torlu June 6, 189L) 

I. Patbnts pob Inventions — License — Assignment. 

Where a patentée for a stipnlated royalty granted an exclusive Ucense to manu- 
facture and sell under his patent, and subseciuently, with the knowledge of his 
licensee, assigned for a valuable considération a portion of the royalty, he cannot, by 
a secret assignment to the licensee, eut ofC the rights of such third party, 

S. Same — Notice. 

A subsiequent assignment by the licensee to a third party havlng knowledge of 
the facts will not free the patentée or said third party from the obligation to pay 
the portion of the royalties 80 conreyed. The latter took gubject to the obligation 
to pay aueh royalty. 
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In Equitj-. r- : * 

James A. AUen, for complainant. 

Edmin S. Jenney, îoï défendants. 

CoxE, J. This action is to recover royalties at the rate of 35 cents 
for each set of Springs sold by the défendants under letters patent No. 
,292,147, granted to Charles L. Thomas, January 15, 1884, for an im- 
proved spring for vehicles. On the 18th of February, 1885, the pat- 
entée and the défendant Baynes entered into an agreement by which the 
patentée granted to Baynes — subject to a prior license — an exclusive 
license under the patent, in considération, among other things, of an 
agreement upon Baynes's part to push the sale of the patented springs 
and pay the patentée one dollar for every set of springs so manufactured 
and sold. On the 2r)th of May, 1885, the patentée assigned to his wife, 
Jeanette G. Thomas, ail his right, title and interest to royalties under 
the preceding agreements. On the 24th of June, 1885, therefore, the 
défendant Baynes was obligated to pay Jeanette G. Thomas one dollar 
royalty upon every set of springs sold by him. On that day she 
and her husband, for a valuable considération, assigned to the com- 
plainant a certain portion of the roj'alties under the Baynes license, 
namely, 35 cents for each set of springs sold, which sum was, by the 
terms of the agreement, to be deducted from the amount due her and 
paid by Baynes direct!}'- to the complainant. Baynes was présent at the 
exécution of this agreement and was aware of its contents. On the 15th 
of January, 1886, without the knowledge or consent of the complainant, 
Thomas and wife assigned the patent to Baynes and released him from 
ail obligations to pay royalties undpr the former agreement. 

The question, then, so far as the défendant Baynes is concerned, is 
this: Where a patentée has for a stipulated royalty granted a license to 
manufacture and sell under his patent ànd subsequently, with the knowl- 
edge of the licensee, assigns, for a valuable considération, a portion of 
•the royalty to a third party, can he, by a secret settlement with the 
licensee, eut ofl' the rights of such third party? It is thought that he 
cannot upon the authority of the following décisions: Lett v. Morris, 4 
Sim. 607; Field v. Maym', etc., 6 N. Y. 179; 2'm^ v. GHM. 21 Wall. 441; 
Bank v. McLom, 73 Me. 499; IMey v. Bank, 83 N. Y. 318. 

As to the liability of Baynes there can be no doubt. He had agrced 
to pay Thomas one dollar for each set of springs made and sold by him. 
When the complainant parted with valuable rights in exchange for 35 
per centum of this royalty, which was thereupon solemnly set apartand 
assigned to him, Baynes was présent. He had fuU knowledge of the 
agreement in ail its particulars, including the stipulation that he should 
pay the royalty not to Mrs. Thomas but to complainant himself. In 
thèse circumStances he cannot rid himself of his obligation to the com- 
plainant by pleading a settlement with Thomas. Thomas could receipt 
for Baynes's debt to him, but not for Baynes's debt to the complainant. 

The remaining question relates to the liability of the défendant the 

Buflfalp Spring & Gear Company, a corporation organized bv Baynes, 

'and othërs, February 20, 1886. On the 12th of March, 1886, Baynes 
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transferred the patent in question to theBuffalo Company, whichbecaine 
his successor in business and bas since carried on the manufacture and 
sale of the patented springs. At the time of tbe transfer the Buffalo 
Company had actual knowledge of the agreement of June 24, 1885, and 
of the provision that — 

"ïhe party of the flrst part, [Thomas,] his licensees. heirs, or assigns, shall 
pay to the party of the second part, [complainant,] his lieirs or assigns, the 
sum of thirty-flve cents royalty on eacli and every set of Thomas springs sold 
by the said party of tlie fîrst part or by his licensees under and duriug the 
term of the Thomas patents. " 

It also had full notice of the rights of tbe complainant and of the ob- 
ligation of its assignor, Baynes, to pay tbe royalty of 35 cents to 
the complainant. The company stands in no better position tban Baynes 
stood in relation to the complainant. Baynes was equitably liable to 
pay royalty, and neither he nor tbe owner of tbe patent could destroy 
tbis obligation without tbe complainant's consent. The company hav- 
ing full knowledge of the relations of tbe parties acquired the rights pos- 
sessed by its assignor, and thèse only. Thomas could not give the com- 
pany a right to manufacture under the patent, for be had previously 
granted tbe exclusive right to Baynes. Baynes could not give an uncon- 
ditional right, for be was under an agreement to pay royalty to tbe com- 
plainant. In otber words, every set of springs made under the patent 
was cbarged with a royalty of 35 cents payable to the complain- 
ant. He had relinquished valuable rights in exchange for tbis royalty, 
and Thomas and Baynes bad received tbe benefit. Wben, therefore, 
Baynes assigned to tbe Buffalo Company, tbe latter, baving full knowl- 
edge of tbe facts, took subject to tbis obligation. To bold otherwise 
would be to say that tbe défendants can destroy tbe complainant's rights 
by a mère shuffle of agreements and a specious exchange of positions. 

There sbould be a decree for an accounting substantially as demanded 
in the complaint. Whelber tbe decree should extend beyond Decem- 
ber 6, 1887, is a question which can be determinediipon the settlement 
of the decree. I do not décide it now for tbe reason that considérations, 
which seem to me important, were not alluded to upon tbe argument 
and are but casually mentioned in tbe briefs. On tbe 16th of August, 
1884, Thomas, the patentée, assigned to Victor and Hamilton Richard- 
son a one-third interest in the patent in question. The assignment was 
restricted by many conditions, but it provided that upon tbe assignor's 
default in certain particulars, it sbould become absolute. There is a 
plausibility in the suggestions that it did become absolute and that tbe 
Richardsons, in December, 1887, held an unincumbered tbird interest 
in the patent. On the 6th of December, 1887, they assigned tbeir in- 
terest to the Buffalo Company. If tbe Richardsons had the right to 
make and sell the patented spring, free from ail obligation to pay royalty 
to tbe complainant, it is clear that wben the défendant company pur- 
chased tbeir title it acquired tbe same right. 

The complainant is eutitled to a decree for an accounting, with costs. 
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White V. Walbridge. 
{Circuit Gourt, D. Vermont. May 13, 1891.) 

1. Patents for Inventions — Infeingement — Lens-Holders. 

The manufacture of lens-holders by défendant, which operate in snbstantially 
thé sàme manner as those covered by complainant's patent, is an infringement, 
thotigh defendant'a holders are composed of a smaller number of parts than 
complainant's. 

2. SAME— INJUNCTION. 

An injunction will issue against one "who has already infringed a patent, 
though he dénies that he intends to make any further infringement during its 
term. 

3. Same. 

The part manufacture of lens-holders, not constitnting an infringement, with 
intent to complète into the patented article immediately on the expiration of 
the patent, wiJl not be enjoiued, as complainant's monopoly exists only during 
the llfe of his patent. 

In Eqaity. 

Franklin Scott, for orator. 

James L. Martin, for défendant. • 

Wheeler, J. This suit is brought upon patent No. 151,576, dated 
Jupe 2, 1874, for an improvement in leus (rames of stéréoscopes. The 
patent was under considération in Wldte v. Surdam, 41 Fed. Rep. 790, 
and sustained. Tiie défendant bas made and sold lens-bolders of less 
numbérsof parts than thpse described in the spécification of the patent, 
but having the rabbeted groove of the first claim. This différence in 
the number of pièces, which operate in substanfially the same way as 
those of the patent, is not deemed to be material. He u^uies that he 
intends to make any more during the term of the patent. If he had not 
already: infringed, that déniai would be sufficient to prevent an injunc- 
tion; but, as he bas infringed in this manner, an injunction to prevent 
further infringement in the same manner is proper. 

The défendant l^ôs on liand and is making more lens-holder blanke, 
which can be completed into those that would ipfringe or those that 
would not: and has advertised that he would furnish those of the patent 
at reduced priées aller the expiration of the patent. The counsel for th» 
orator argues that this part manufacture during the term of the patent, 
with intent to complète into the patented article immediately on the ex- 
piration of the patent, should be restrained, because a partaker in an in- 
fringement may be holden for it. This argument, however, fails, as to 
this, for the reason that what is bejng done and so intended will never 
be an infringement. Till completed, thèse things would not infringe, 
and when completed the patent will not be in force to be infringed, The 
orator has a monopoly of making, uaiiig, and vending to others to be 
used, during the term only of the patent. Every one else has the right 
to do apything as to that during that term which stops short of the pat- 
ented article itself, and to come to that as soon as may be after the ex- 
piration of the term by, any préparation which does not amount to that 
before. This leaves to him ail that his patent covers, and to others 
what it does not cover. Motion granted as toan injunction against com- 
pleting the patented articles, and denied as to the residue. 
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The John Dillon. 

Stabin t;. The John DiLLON. 

(District Court, D. New Jersey. June U. 1891.) 

Mabitime LraNs—ENFORCEMENT— Lâches. 

A maritime lien for repairs, based on a ninning account extending over nearly 
four years, during the whole of which time the aocount was largely reduced by 

Îia.vments made witli considérable regularity, the last witiiin a weeli before the 
ibel to enlorce the lien was flled, is not barred by lâches, though the last repairs 
were made nearly a year before the filing of the libel; and the claim of the llbel- 
ant shouid not bè postponed to those of other lienors, who made repairs and fur- 
nished supplies to the vessel while the payments to libelant were beiug made. 

In Admiralty. 

Otto Crame, for libelant. 

Alexander <& Ash, for lienors. 

Green, J. The only question presented upon tîjîs argument for con- 
sidération was whether any part of the claim of the libelant shouid be 
allowed. The Dillon has been sold under a decree of this court, pro- 
duoing the sum of $1,125. After deducting the costs and ex penses as 
taxed, and a preferred claim for seamen's wages, there remain in the reg- 
istry of the court for distribution about $500. The claims which hâve 
been duly presented aggregate $2,062.01; the claim of the libelant be- 
ing $600.50. If this claim is allowed, the lienors will receive about 25 
per cent, of their claims; if disallowed, the percentage of dividend will 
be much larger. It is insisted by the other lienors that the claita of the 
libelant shouid be postponed to their claims, for the reason that it is 
stale, and that their claims shouid be preferred because of the lâches of 
the libelant in not more promptly enforcing his lien. The Dillon is a 
steam propeller, engaged in towing in and about the harbor of New 
York. It is admitted that she is a domestic vessel. The claims of the 
lienors other than the libelant were ail incurred between the lOth of Jan- 
uary, 1890, and the 20th of September, 1890, and are for repairs or sup- 
plies. Tlie libelant's claim is of very much longer standing. The first 
item is for repairs made on the 3d of September, 1887, and the last 
charge was on October 31, 1889. The whole account during that period, 
as rendered, amounted to $1,807.29, upon which indebtedness, how- 
ever, payments hâve been made with considérable regularity at varions 
times, amounting to $1,206.79; reducing the claim to $600.50. The 
last payment was made on September 12, 1890. The libel was filed 
September 18, 1890, within a week after the last payment on account, 
but more than 11 months after the last re pairs were made upon the pro- 
peller by the libelant. Thèse circumstances, the lienors insist, justify 
their claim for préférence in payment, as they show clearly such delay 
by the libelant in enforcing his lien as to charge him with gross négli- 
gence, and of necessity deprive him of his right to participate in the cli- 
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vision of the proceeds of the sale of the Dillon, to theîr pecuniary hurt. 
As from their very nature, as well as by opération of iaw, liens of the 
character of the libelant's are secret incumbrances, and are unknown to 
those who subsequently become creditors of the ship, and who look pri- 
marily to the ship for the payment of their claims, it is clear that hon- 
esty and fair dealing require prompt action in their enforcement; other- 
wise, innocent creditors might suffer from the lâches of the others. It 
has therefore been uniformly held by courts of admiralty that, if rea- 
sonable opportunity exists for the enforcement of such liens, and such 
opportunity be suffered to pass without action on the part of the lienor, 
such failure to act will be regarded as an abandonment of the right to 
enforce the lien in rem. Such lâches taints the claim of the négligent 
lienor with staleness, and will cause its postponement to the claims of 
more diligent creditors. But it is equally weil settled that no inflexible 
rule can be used to measure the time by lapse of which without action 
a claim may fairly be adjudged to be stale. Indeed, whether a partic- 
ular claim shall be considered stale dépends not so much upon the lapse 
of time, as upon the circumstances which hâve caused the non-enforce- 
ment of the lien. The lâches capable of destroying the priority of a 
lien must be born of unreasonable and inexcusable neglect. It is ap- 
parent, therefore, that every case must be determined by its own cir- 
cumstances, and not by the criterion of a fixed principle. 

Considering the case àt bar in this view, the claim of the libelant can- 
not fairly be declared to be so stale as to lose its position among the other 
liens. This claim was based upon a running account, extending over 
liearly four years. During the whole of this time, the account was 
lafgely reduced by payments made with considérable regularity. In 
fact, payments upon account were continued for months after the date 
of the last charge, and up to a date less than a week previous to the 
filing of the libel. It was while thèse payments were being made that 
the indebtedness to the other lienors was incurred. The effect of thèse 
payments was to increase the value of the propeller as a security to them. 
They gained rather than lost by such delay as may be chargeable against 
the libelant. When payments ceased, the libel was promptly filed. If 
thèse payments be applied to the earlier items of the libelant's account, 
those remaining unpaid will hâve been incurred within a period less 
than one year previous to the filing of the libel. Thèse items are for 
repairs done at very short intervais, and separately amount to small 
sums. The first libel filed against the propeller was that of the libel- 
ant. He was the earliest to move against her. The claims of many of 
the other lienorS are nearly as long standing as this. 

Under thèse circumstances, it would bè unjust to postpone the claim 
of the libelant because of alleged staleness. While liens should be 
promptly enforced, the spirit of this rule does not require resort to courts 
for the collection of every item in a ruhning account immediately upon 
the incurring of the indebtedness. 

Let the usual order for distribution be entered. 
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Walcott V. Watson et al. 
(Circuit Court, D. Nevada. June 1, 1891.) 

1. Remotai, or Causes— "LooAL Préjudice "—Counter-Claim. 

A non-resident plaintiff, suing in the state court, against whom a counter-claim 
is brought, becomes thereby a "défendant, " within the provision of the removal 
aot of congress (25 U. S. St. 435) that in a controversy between citizens of the state 
where ttie suit is brought and citizens of another state any défendant, being such 
citizen of another state, may remove the suit into the United States circuit court 
on the ground of préjudice and local influence, and the case is removableon his 
pétition. 

2. Same — Evidence of Pkejudioe. 

Though the existence of préjudice and local influence must be made to appear in 
Buch a way that the court will be legally satisfied of the truth of the allégation, yet, 
where the affidavits in support of the pétition state the facts upon which afflants' 
bellef is founded, and, when considered in connection vpith opposing allidavits, 
show that there did exist such "préjudice and local influence" as would prevent 
petitioner from obtaining justice in the state court, the order of removal should be 
granted. 

At Law. On demurrer to the iurisdiction. 
A. G. EUis, for plaintiff. 
Thomas Wren, for défendants. 

Hawley, J. This suit was originally brought in the state district 
court in December, 1889, by the plaintiff, a citizen of the state of Cali- 
fornia, against the défendants, citizens of the state of Nevada, to recover 
an undivided one-half interest in certain property situate in White Fine 
county, and for an accounting, etc. The défendant A. R. Watson, on 
the 9th of February, 1890, filed an answer denying the material alléga- 
tions of the complaint, and alleging that the claims of plaintiff were 
"without right, and fraudulent, except her claim to one-half interest in 
the claims known as 'copper claims.'" For lurther answer, by way of 
cross-complaint, and as a counter-claim to plaintiff's cavise of action, the 
défendant allèges the existence of an agreement between the parties plain- 
tiff and défendant relative to the "copper claims," and a breach thereof 
on the part of the plaintiff, and claims damages therefor in the sum of 
$40,000. On the 2d of March, 1890, the plaintiff filed a pétition, with 
the requisite bond, in the district court of the state where the suit was 
commenced, for the removal of the cause to the United States circuit 
court. The district judge held that the pétition was not filed in time, 
and set the case for trial. Subsequently, proceedings were instituted in 
the suprême court of Nevada for a writ of prohibition to prohibit the 
trial of the cause in the state court. This writ was denied. Wakott v. 
Wells, 24 Pac. Rep. 367. Thereafter the cause was again set for trial in 
the state court for the 4th of August, 1890. On the 15th of July, 1890, 
the plaintiff filed her pétition and affidavits in this court to remove the 
cause from the state court upon the ground of "préjudice and local influ- 
ence," under the provisions of the act of congress to regulate the removal 
of causes, 25 U. S. St. 435. Judge Knowles of Montana, then presid- 
ing as judge of this court, thereupon made an order removing the cause. 
V. 46F.no. 9 — 34 
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This order was regulavly served upon the district judge and clerk of the 
state court, and, notwithstanding this order, in utter disrogard of said 
proceedings, and without the présence of Mrs. Walcott or her attorneys, 
the district judge proceeded to try said cause, and render judgment for 
défendants. After the removal of the cause to this court a reformed bill 
of complaint was filed, to which A. R. Watson in due time interposed a 
demurrer, contesting the jurisdiction of this court. Several preliminary 
motions hâve been madeby the respective parties touching the sufficiency 
of the record. The various motions, the demurrer to the complaint, and 
a motion to rem and were argued and submitted by consent of the court 
at the same time. 

The important question concerning the validity of the removal of this 
case is whether or not the plaintiff eau, by reason of the counter-claim 
set up in the answer, be treated as a "défendant," within the spirit, in- 
tent, and meaning of the act of congress before referred to, which reads 
as folio ws: 

"And where a suit is now pending, or may be hereafter brought, in any 
state court in which there is a controversy between a citizen of the state in 
which the suit is brought '.nd a citizen of another state, any défendant, being 
such citizen of another state, may remove such suit into the circuit court of 
the United States for the proper district at any time before the trial thereof, 
wlien it shall be made to appear to said circuit court tliat frora préjudice or 
local influence he will not be able to obtain justice in such state court, or in 
any other state court to which the said défendant may, under the laws of the 
state, hâve the right, on accouut of such préjudice or local influence to re- 
move said cause." 

In Carson v. Holtzclaw, 39 Fed. Rep. 578, it was held that a non-resi- 
dent plaintiff, suing in the state court, against whom a counter-claim is 
brought, is a "défendant,-' within the provisions of said act. It was 
upon the authority of that case that Judge Knowles made the order of 
removal in this case. Ciarkson v. Manson, 4 Fed. Rep. 260, is also an 
authority in favor of the removal. The presiding judge having acted, 
and his action being supported by respectable authority, it is question- 
able, to say the least, whether his ruling should be interfered with at 
this time, even if the présent judge doubted its correctness. But ray 
opinion is, notwithstanding the décision of the suprême court of the 
United States in West v. City of Aurora, 6 Wall. 141, upon which de- 
fendant's counsel rely to support their motion to remand the case, that 
his ruling was correct. The counter-claim set up in the answer is a 
cause of action in favor of the défendant, upon which he might bave 
sued the plaintiff, and obtained affirmative relief. By filing the counter- 
claim to tlïe plaintifî's action the défendant becomes an affirmative actor. 
The counter-claim créâtes a controversy in which the altitude of the re- 
spective parties is changed. When the plaintiff' brought this suit, she 
chose the forum of the state court to litigate the matters presented by her 
complaint. When the défendant filed his answer it presented a new and 
independent issue, and was not whpUy in the nature of a défensive plea, 
as in West V. City of Aurora. Moreover, the facts in that case were dis- 
similar from the facts of this case, and the statu te of this state iu rela- 
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tion to counter-claims îs, in some respects, essentially différent from the 
provisions of the Code of Indiana upon which that décision was based, 
See Gen. St. Nev. § 3068. 

2. With regard to the question as to how the préjudice or local influence 
warranting the removal of a cause of action from the state to the United 
States court may be "made to appear," the authorities are by no means 
uniform. The présent state of the authorities leaves it optional for each 
judge to pursue any course which to his mind may be deemed proper. 
It has beendecided in several cases that a défendant can remove a cause 
by filing an affidavit that he has reason to believe that from préjudice and 
local influence he will not be able to obtain justice in the state courts, 
and that his affidavit, if deemed sufficient to authorize the court to act, 
cannot be traversed or contradicted by the opposite party. Nealev. Pos- 
ter, 31 Fed. Rep. 63; Msk v. Henarie, 82 Fed. Rep. 417, 35 Fed. Rep. 
230; mils V. RaUroad Co., 33 Fed. Rep. 81; Whelan v. Enilroad Co., 35 
Fed. Rep. 849; Iluskins v. Railway Co., 37 Fed. Rep. 504; Cooper v. 
RaUroad Go., 42 Fed. Rep. 697; Brodhead v. Shoemaker, A.4, Fed. Rep. 
618. In others it is held that the défendant must state in his aflidavits 
the facts which show the existence of the préjudice and local influence, 
and that the opposite party is eiititled to a hearing. Short v. RaUroad 
Co., 33 Fed. Rep. 114, and 34 Fed. Rep. 225; Malonev. RaUroad Co., 35 
Féd. Rep. 625; Soiithworth v. Reid, 36 Fed. Rep. 451; Dennison v. Brown, 
38 Fed. Rep. 535; Amy v. Manning, Id. 536, 868; Goldworthy v. RaU- 
road Co., Id. 769. The suprême court of the United States, in Re Penn- 
sylvania Co., 137 U. S. 457, 11 Sup. Ct. Rep. 143, in referring to this 
question said: 

"Our opinion is that the circuit court must be legally (not merely morally) 
satisfied of the truth of the allégation that, from préjudice or local influence, 
the défendant will not be able to obtain justice in the state court. Légal sat- 
islaction requires some proof suitable to the nalure of the case; at least, an 
affidavit of a crédible person, and a stateraent of lacts in such affidavit which 
sufflciently évince the truth of the allégation. The amount and mannerof 
proof required in each case must be left to the discrétion of the court itself. 
A perfunctory showing by a formai affidavit of mère belief will not be suffi- 
cient. 1£ the pétition for removal atalea the facts upon which the allégation 
is tounded, and that pétition be verified by affidavit of a person or persons 
in whom tiie court has confidence, this may be regarded as prima f acte proof 
sufficient to satisfy the conscience of the court. If more should be required 
by ihe court, more should be ofïered." 

It will also be noticed, by an examination of the authorities which dé- 
clare that it is the duty of the court to allow the opposite party to be 
heard, that there is no uniformity in the décisions as to the proper pro- 
cédure in such cases; some holding that the objection to the removal of 
the cause can only be made, lilie other dilatory pleas, by a plea in abate- 
ment, some that notice of removal ought to be given to the opposite party 
before the order of removal is made, and others that it may be made by 
a motion to remand after the cause has been removed. Owing to the 
conflicting opinions in the circuit courts, and, inasmuch as the statute 
does not, in direct terms, prescribe how the fact of préjudice or local iu- 
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fluence shall bë liiade to appear, ît suggests thé propriety of tte suprême 
court ofthe- United States, or the circuit court of appeals, formulating 
soroe definite rule of court upon the subject, in order to secure a uniform 
course of procédure In such cases. Under the peculiar facts of this case, 
I do not feel called upon to détermine what particular rule ought to 
be prescribed or followed. It is enough to say tliat, under any of the 
methods adopted by the varions judges who bave discussed the ques- 
tion, the removal of this cause must be sustained. The affidavits filed 
on behalf of petilioner state the facts upon which affiants' belief is 
founded. If thèse affidavits could not be questioned or contradicted, 
theu the action of Judge Knc/Wles was final. If the opposing party is 
entitled to be heard only by a plea in abatement, then the answer is that 
no such plea was filed within the proper time, (Fost. Fed. Pr. §§ 135, 
136, 139,) and the question ought not to be considered. But if the ques- 
tion can properly be brought up on motion, then, upon the merits, my 
opinion is that the facts presented by the record and affidavits filed by 
the respective parties clearly show that at the time the order of removal 
was made it is "made to appear" that there did exist in White Fine 
eounty, where the cause was then set for trial, such préjudice and local 
influence as would bave prevented Mrs. Walcott from obtaining "justice 
in such State court." 

The only question upon this branch of the case which I deem necessary 
to notice is whether or not it is sufficiently "made to appear" that from 
préjudice or local influence the petitioner, at the time the order of removal 
to this court was made, might not bave been able to obtain justice in 
"any other state court" to which she had, under the laws of the state of 
Nevada, the right to remove said cause. The affidavits show the exist- 
ence of the same state of facts, as to the préjudice and local influence of 
the community in the counties adjoining White Fine eounty, as 
is alleged to exist in that eounty. With référence to the state court 
in the other counties of the state, it must be borne in mind that 
ail the counties in the state of Nevada are in the same judicial dis- 
trict; that the district judges possess "equal, co-extensive, and concur- 
rent jurisdiction;" and that each judge bas the power to hold court in 
any eounty of this state. St. Nev. 1885, p. 60; State v.Atherton, 19 Nev. 
332, 10 pac. Rep, 901; Walcott v. Wells, supra. The existence of préju- 
dice and local influence on the part of the district judge is relied upon, 
as well as the préjudice and local influence of the community. The fact 
that the same judge who tried this case after the order of removal was 
made to this court was authorized to hold court in any eounty of the 
state, and might hâve presided at the trial if this cause had been removed 
to any other eounty in the state, is, under the facts presented in this 
case, of itself, sufficient upon this point to justify the order of removal 
to this court, When the order of removal was served upon the clerk 
and district judge, it was the duty of the state court to liave refrained 
from further action in the case. If the opposing party considered that 
the order was improvidently or erroneously made by this court, they 
sbould hâve taken the proper steps in this court to bave the cause re- 
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rnanded. Then, if it was remaiided, a fajr and impartial trial might hâve 
been had in the state court. By pursuing this course, the comity of the 
respective courts, national and state, would be maintained, the rights 
of both parties preserved, and the ends of justice secured. Counsel for 
pelitioner had the right to rely upon this course being taken by the state 
court. If this cause was now remanded, the right of Mrs. Watson to a 
fair and impartial trial would be placed in jeopardy by the prejudicial 
and anomalous action of the state court in proceeding to try the case 
after it had been removed to this court. 

The views expressed and conclusions reached render it unnecessary to 
further consider the various motions submitted by the respective coun- 
sel. Tlie demurrer is overruled, and the motion to remand denied. 



ChANDLEK V. PoMEROY et al. 

{Circfalt Court, D. New Jersey. June 1, 1891.) 

SpBCinc Pekfobmanoe — Inéquitable Contract. 

A testator directed that 150,000 should be placed at interest for the benefit of hi» 
wife during her life, and at her death the principal to be divided equally among 
hls three younger children, E., J., and K. ; that $(J0,000 should be placed at interest, 
and the income paid to his eldest son G. during his life ; that his executors should 
sell real estate, and place the first |100,000 received therefrom at interest, .f5C,000 
each for J. and K. ; that ail the rest of his property should be divided equally among 
the three younger children ; that his homestead should be kept up for the younger 
children aadwidow; and that subject to this right, it was to be included in the 
residue of the estate. The testator's personalty amounted to (H80,000, and the real 
estate to $355,000. E., who was one of the executors, took charge of the personalty, 
put $50,000 at interest for his mother, and $30,000 for hls brother G-., and paid each 
of his sisters $3,000 per an num. The widow died, and he took possession of the $50,- 
000 held in trust for her. The sisters flnally received $50,000 each from him, and, 
being unable to obtain any further settlenaent, they sued him, pending which he 
died, leaving a will by which he gave the rest of his estate to his brother G. to the 
exclusion of his sisters, from whom he had become alienated, but who at that time 
were each entitled to at least $100,000 from him. The complainant then, as the rep- 
résentative of G., whose exécuter he afterwards became, negotiated the contract in 
suit with défendants J. and K., by which they, in terms, gave up theirclaim against 
E.'s estate, the $50,000 already received by each of them, and their right under 
their father's will to hâve $.50,000 apiece raised for them out of the real estate, 
and agreed that G. should stand on an equality with them, not only as against E.'s 
fcstate, but also as against their father's estate from the time of his death. The de- 
fendants testified that they did not understand the effect of the agreement when 
they signed it ; that they were dissuaded by complainant, ir. whom they had abso- 
lute confidence, from Consulting counsel; that their sole intent was to divlde up 
with their brother G. "What was leff'of their father's estate, and not to surrender 
anything they had already received. In pursuance of the agreement, the assets in 
E.'s handsathis death, $380,688, was divided into three parts, and distributed be- 
tween J., K., and G. Hetd, that the contract, according to the évidence, was ob- 
tained by misrepresentation and déception, and was manifestly inéquitable, and the 
court would not decree a spécifie performance of it further than it already had been 
perf orméd by the parties. 

In Equity. On bill for spécifie performance. 

Cause argued by consent before Hon. Joseph P. Bradley, Circuit 
Justice, at his chambers in the city of Washington, December 30, 1889, 
and held for advisement. 
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C. Q. Bonney andCruiid <fc Lwm, for complainant. 

Geo. W. SmiÛt and John Maiiard Ilarlan, for défendants.' 

Bradley, Justice. The bill in this case is filed by Frank R. Chand- 
ler, as trustée and exécuter of the last will and testament of George P. 
Poineroy, deceased, against Joséphine Pomeroy, Julia Pomeroy Morri- 
son, and her husband, William P. Morrison, and Alfred Mills, surviv- 
ing exécuter of the last will and testament of George Pomeroy, deceased. 
Its primary object is to enforce and carry out an agreement alleged to 
bave been made by and between the said George P. Pomeroy, on the one 
part, and the said Joséphine and Julia, (with her husband,) on the other 
part, in relation to the division and settlement of the estate of the said 
George Pomeroy, father of the said George P. Pomeroy, Joséphine, and 
Julia, and the estate of Edward Pomeroy, deceased, their brother. The 
agreement sought to be enforced is alleged to hâve been made by certain 
télégraphie communications and correspondence between the parties in 
March and April, 1887, culminating in a written agreement dated April 
13, 1887, which is set out in the bill. The agreement relied on is that 
which is supposed to hâve been arrived at in this correspondence, and 
not that which iscontained in the written document afterwards signed 
and executed by the parties. But the rule is so imperative that previ- 
ous negotiatîohs and correspondence are merged in a written agreement 
tinally executed, that I bave no hésitation in deciding that the prayer 
of the bill cannot be granted in the aspect in which the complainant has 
presented bis case. But as ail thefacts are set forth, including the writ- 
ten agreement, and as the bill prays for gênerai and alternative relief, it 
is perhaps allowable to look at the case as if it were based upon the 
written agreement itself, which the complainant contends is not répug- 
nant to, but consistent with, the agreement tirst made and relied on. 

The facts of the case, as exhibited by the pleadings and évidence, may 
be briefly stated as folio ws: George Pomeroy, of Madison, Morris 
county, N. J., died June 24, 1880, leaving a large estate, real and Per- 
sonal, and leaving bis wifcj Abbà S., and four children, George P., Ed- 
ward, Julia, and Joséphine, him surviving. He also ieft a will, bear- 
ing date July 22, 1875. Aside from unimportant legacies and direc- 
tions, the main provisions of the will are as follows: (1) Securities tO' 
the amounl of $50,000 were directed to be placed with the New York 
Life Insurance & Trust Company, in trust for the testator's wife during 
her natural life, the interest to be paid to her, and upon her death the 
principal to be divided equally between the three younger children, Ed- 
ward, Julia, and Joséphine. (2) Securities to the amount of $30,000 
were directed to be placed with the same company in trust for the testa- 
tor's son George during his natural life, the interest to be paid to him, 
and at his death the principal to be equally divided between the said 
three younger children and the survivors of them. If, at the time of 
the division, either of the three children should bave died leaving issuo 
then surviving, such issue to take by représentation. (3) The testator 
empowered his executors, or the survivor of them, to sell his real estate^ 



iCHANDLER V. POMEEOY. 535 

and to place the first $100,000 received from the said sales wîth thesaid 
trust Company in trust, $50,000 thereof for Julia, and $60,000 for José- 
phine, during their natural lives, respectively; and, at the death of 
either, to pay the principal of her share to her issue surviving her, (if 
any,) and if no such issue, to pay the same to the surviving daughter 
and to Edward, and the survivors of them, or their issue. (4) AU the 
rest and residue of his property, real and personal, the testator gave to 
the said three younger children, Edward, Julia, and Joséphine, their 
heirs and assigns, to be equally divided between them; but, if either 
should die beiore the testator without issue, the said residue was given 
to the survivors. Thèse provisions of the will were subject to a spécifie 
direction with regard to the testator's homestead at Madison, which he 
desired to be kept up by the said three younger children so long as they 
could live harmoniously together, his wil'e living with them; and a cer- 
tain part of the homestead described in the will was not to be sold, leased, 
or partitioned without the consent of his wile and of said three children; 
and, if either of them should marry, he or she should not remain in the 
homestead without the consent of the others. Subject to this speclnc 
direction, the homestead was included in the residue, with the rest of 
the property not otherwise disposed of. The testator appointed his son 
Edward Pomeroy and Alfred Mills the executors of his will, and after 
his death they regulai-ly proved the same. The testator's wife and ail 
his children survived him. George, the eldest, soon after the testator's 
death, married a Miss Cowles, of Cleveland, daughter of Edwin Cowles, 
and had a son by her, born May 27, 1881. The wife of George shortly 
after died. 

The bill states that the testator's property, at Ihe time of his death, 
ainounted, as estimated by himself, to about $538,000 of personal es- 
tate, and $355,000 of real estate. The inventory of the personal prop- 
erty made by the executors, however, amounted to only about $480,- 
000. Edward took charge of the personal assets, and placed with the 
New York Life Insurance & Trust Company, as directed by the will, se- 
curities to the amount of $50,000 in trust ibr the widow, and also to the 
amount of $30,000 in trust for his brother George, and paid to his sis- 
ters annually about $2,000 apiece for their support. He engaged in the 
business of a broker in New York, and his sisters became apprehensive 
that he used the funds of the estate for his own purposes. The widow 
having died in February, 1883, he took possession of the $50,000 held 
by the New York Company in trust for her. The sisters, Julia and Jo- 
séphine, on the 2d of February, 1885, received from Edward $50,000 
apiece in securities. They must hâve been entitled at that time to at 
least $150,000 apiece from the personal estate. Being unable to pro- 
cure any further settlement from Edward, in September, 1885, they in- 
stituted a suit against him in the suprême court of New York. Thia 
suit was pending at the time of Edward 's death, which took place 6th 
dî Mareh, 1887. He died without issue and unmarried, lèaving a will, 
dàted Oçtober 23, 1886, by which, âftersome peeuniary legacies, amount- 
ing in the aggregate to $6,500, he.gave ail the residue of his estate to 
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hîs brother George, (who was theh in Paris,) and made him his sole ex- 
ecutor. He had become alienated from his sisters, probably on account 
of their efforts to enforce their claiins against him. Julia had in the 
mean time married Rev. William F. Morrison. Itis apparent that when 
Edward died his sisters were justly entitled to demand from him or his 
estate at least $100,000 apiece, without including interest; and their 
brother George, as Edward's chief legatee, was only entitled to what re- 
mained of his estate after they were satisfied and paid. 

But now happened a most extraordinary thing. Laying ont of view 
the preliminary correspondence before referred to, a written agreement 
was brought about between George P. Pomeroy and his sisters, dated 
April 13, 1887, (but not executed until May 2, 1887,) by which they, 
Julia and Joséphine, (as the complainant, Chandler, contends,) gave up 
their daim against Edward's estate; gave up the $50,000 apiece already 
received by them; gave up their right to bave $50,000 apiece raised for 
them eut of the real estate; and agreed that George should stand on an 
equality with them, not only as against Edward's estate, but as against 
their father's estate from the time of his death in 1880, and that they 
should be charged with ail that they had in any way received, together 
wilh interest thereon, while George should only be charged with what 
he had received, and interest thereon, and not with what Edward (whom 
he represented) had received; George having received only the interest 
on the trust fund of $30,000 left for his use by his father. And this 
suit is brought to compel a spécifie performance of that agreement, or, 
rather, of the agreement, substantially the same, supposed to hâve been 
arrived at in previous correspondence. Looking at the case at large, this 
. seems to be one of the most inéquitable agreements ever extracted from 
confiding and helpless females. The following are the most material 
parts of it: It contains, first, a number of récitals relating to the fam- 
ily history, among which is one to the efîect that Edward Pomeroy, at the 
time of his death, was indebted to Julia P. Morrison, Joséphine Pome- 
roy, and George P. Pomeroy, or some or one of them, in a sum or sums, 
the amount of which was unknown to the parties. So far as this récital 
afïirms that Edward Pomeroy was indebted to George, it is unsupported 
by any évidence whatever. It was evidently inserted for the purpose of 
giving some color to the agreement that follows. After thèse récitals the 
agreement proceeded in the following terms: 

"Now, therefore, in considération of the premises and other covenants and 
agreements herein set forth, it is covenaiited and agreed by eacli of the parties 
hereto that the remainder of the estate of George Pomeroy, deceased, shall be 
equally divided between his said three living children and heirs at law as of 
the date of his death; and, in order to arrive at the interest each should be 
entitled to at the date of thèse articles of agreement, it is agreed that each 
of the said children shall be charged with the amount in value that he or she 
may hâve received from the estate last aforesaid, together with interest on 
such sum at the rate of six per cent, per annum, payable annually, from the 
date of the receipt thereof to the date of thèse articles, and tbat the said will 
of George Pomeroy, deceased, shall be disregarded, so far as the same may be 
done by the parties hereto, to correspond with the provisions of this agrée- 



CHANDLEE V. POMEEOY. 537 

ment. It is fuither eovenanted and agreed by the parties hereto that the es- 
tate of Edward Pomero\', deceased, shall be divided and distributed equally 
between his said heirs at law, share and sbare alike, after the payment of his 
just debts and sundry legacies of six thousand five hundred dollars ($6,500) 
atoresaid, and that his said will shall be disregarded in so far as it conflicts 
with the terms of this agreement. It is further eovenanted and agreed by 
the parties hereto that in case it is found that the personal property of said 
George Pomeroy, or of said Edward Pomeroy, cannot be equally distributed 
In kind, then so mtich of the same as may be necessary shall be sold, and the 
proceeds thereof divided equally between the parties as herein provided. It 
is further eovenanted and agreed that the real estate of the said George Pome- 
roy, deceased, and of Edward Pomeroy, deceased, wherever situated, and by 
whomsoever of the parties hereto held, shall be conveyed by good and suf- 
Ijcient deeds of conveyanee by each of the parties hereto, an undivided third 
part to Julia P. Morrison, an undivided third part to Joséphine Pomeroy, and 
an undivided third part to George P. Pomeroy, so that said last-named par- 
ties sball liold the entire title to said real estate as tenants in common, 
and that if the title to said real estate, or any portion thereof, is held by any 
olher party, that the same shall be considered as belonging to the parties 
hereto in the proportion stated, and that it shall be so conveyed. It is fur- 
ther eovenanted and agreed that in the division of the said estate the pro- 
ceeds or revenue to be derived from the trust fund for the benefit of George 
P. Pomeroy, Julia Pomeroy Morrison, and Joséphine Pomeroy, ereated by the 
will of George Pomeroy, deceased, shall be treated as a joint fund, and divided 
equally between the said last three parties; and, so far as it lies in our power, 
we, the parties hereto, eovenant and agrée that the said trust fund shall be 
considered and be the joint fund of the said last three parties. " 

This agreement has some curious aspects. It will be observed that it 
sets out by specifying only "the remainder" of George Pomeroy's estate 
to be equally divided between his three living children; but it goes on 
to déclare that each of the children shall be charged with the amount 
that he or she may hâve received, together with interest; which, to say 
the least, is a very singular qualification of "the remainder." Now, as 
we shall see, the défendants understood that the division was to bave 
respect only to "what was left" at that time, — to the "remainder," prop- 
erly so called, — exclusive of what had been actually received, and ex- 
clusive of the trust fund of $100,000 which was to be raised by sales of 
real estate for the benefit of the fwo daughters. It -will also be observed 
that the last clause deals separately with "the proceeds or revenue" of 
that fund and the corpus, or principal, thereof; stipulating for a division 
of the former, but only a division of the latter "so far as it lies in our 
power." It will be seen that the défendants understood that the corpus, 
or principal, of that fund was not to be included in the division at ail, 
but was to be set apart for them, in trust, according to their father's will. 
They insist that in regard to both of thèse matters they had no idea, 
when they signed the agreement, that ic was différent from their under- 
standing of what it was to contain. Then as to the real estate, the sweep- 
ing terms of the agreement would seem to cover the homestead, as well 
as the residue; whereas they never understood that they were to be de- 
prived of the privilège of living in the homestead according to the terms 
of their father's will. 
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George P. Pomeroy wafe ji^ing when the agreetnënt "was executed, and 
signed the same; but it was not of his gétting up. ïîe had a disease of 
the brain which unfitted him for business. The complainant, Chandler, 
(whose wife was a cousin of tlie Pomeroys,) acted for him in the whole 
matter, and now appears in this suit as his executor, and as one of his 
residuary legatees. He prepared the paper, and produced it for signa- 
ture, and, according to the weight of the évidence, induced the défend- 
ants Julia and Joséphine (who will hereafter be called the défendants 
generaily) to signit without consul ting counsel, actually dissuading them 
from Consulting counsel. It is true that his ovv'n testimony is othervvise; 
but I conceive the weight of the testimony to be as stated. It is also in 
évidence, and according to what I conèeive to be the weight of the tes- 
timony, that the said défendants were under a misapprehension as to 
the terms of the agreement. They understood that the division to be 
made between them and George related to what vi'as left of the two es- 
tâtes. They had never, as they allège, seen the agreement before it was 
produced for them to sign. They had placed the utmost coutidence in 
the complainant. When it was read over to them in the eveningj after 
they had signed it, they were greatly surprised ("amazed" is the expres- 
sion) at its terms, and threatened to repudiate it, and to seek légal relief 
for that purpose; but Chandler reassured them, represented that the ef- 
fect of it was différent from what they apprehended, and quieted their 
alarm. Their confidence in him induced them to trust to what he said. 
Thèse matters will be more fully shown hereafter. 

One of the means employed to induce the défendants to corne to a 
settlement was the magnification of the costs and expenses which they 
were in danger of incurring by carrying on the suits against Edward's 
estate. It is admitted in the bill as follows: 

"And your orator further shows that in aiid about said suits large expenses 
and counael fées had beeri ineurred, and your orator, on looking into said 
controversy, nnd tlie cliaracter and condition of said suits, was convinced that 
unless said controversy could be settled, and said suits brotight to an amicable 
termination, a large portion of the estate in dispute would be wasted in costs, 
expenses, and tlie losses incident tliereto." 

This corroborâtes the following statement of the angwer: 
"ïiiese défendants admit and charge that said complainant, and others act- 
ing in coniplaiiiant's interest and that of said George P. Fomeroy, did shortly 
after said Edward's death represent to thèse défendants that the expense of 
said litigatl<in woiild lie very large, and that if no settlement thereof was 
malle llie estate woiild be eutirely eaten up by lawyers; and that such repire- 
senti(tions wei'e made as an inducement to thèse défendants to settlesaidsuits." 

In connection with the représentations as to the frightful expenses of 
the litigation was the insinuation by the complainant of the désire of 
the delendants' lawyers to continue the litigation in their own interest, 
and the raising of a suspicion of their integrity, and the dissuading of 
the défendants, as mentioned above, from taking their advice or Consult- 
ing them in regard to the proposed agreement. Mrs. Morrison says: 

"He [Chandler] distinctiy and frequently advised usto consult with nobody 
in regard to this settlement. The reason he gave was that there would be an 
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•expense attendlng It; that, if we had decided to dlvide up what was left, 
theie was no need of having counsel. He also said our lawyers would advise 
BOt to settle in that way. * * * Ail tho reason Mr. Chandler gave why 
our lawyers would advise against the seulement was that it would be stop- 
ping the litigation they had jn hand, and therefore he thoughtthey iniglitnot 
approve it. * * * The attitude of Mr. Chandler, as I understood it, in 
thèse negotiations, was tiiat he was a peace-maker. He was Giorge's agent, 
and had come on to try and settle the question without any further law, and 
biing us together again. His attitude wSs tliat ol a friend to us ail." 

And having thus the entire confidence of the défendants, it was com- 
paratively easy to bring about the resuit he desired, and make them be- 
lieve that they desired it more than he did. Mr. Morrison contirms his 
wife's testimony as to Chandler's preyailing with them iiot to consult 
their lawyers. Joséphine Pomeroy, in her testimony, distinctly says; 

"Mr. Chandler advised us not to consult any counsel prior to signing the 
agreement, and we promised him not to do so, and foUowed his advice." 

This testimony is further corroborated by the lawyers themselves. 
Mr. Shoudy says: 

" My advice was not sought as to the propriety and advisability of that agree- 
.ment. " 

Chandler accompanied the défendants to the lawyers' office. Shoudy 
says : 

"There was no discussion by me, or in my présence, of the agreement or 
its spécial provisions. I did not make a careful examination. I was not 
.asked to do so. I do not exactly remember what brought out the remark, 
but I think the gênerai plan of settlement was spoken of by Mr. Chandler; 
and Mrs. Morrison, I think, asked me what I thought of it; and I told her I 
thought it was a tremendous leap in the dark. I did not assume to advise; 
I had not sufflcient tacts before me to enable me to do so. * * * The 
ladies spoke of Mr. Chandler as a very warm f i iend, and they thought he was 
looking out for their interest. * * * I was instructedeitherat that time, 
or soon after, to dismiss the suit against Edward." 

The défendants were in a condition to be easily wrought upon. In 
the first gush of feeling which ensued upon Edward 's death, aiter his re- 
fusai to see them on his death-bed, they were open to excited impressions. 
The overanxiety of officious friends for their mental peace and welfare 
excited thêm still more. They were advised to give up their claims 
against Edward and his estate, and they no doubt, at first, under the 
sway of thèse influences, were ready to surrender ail their rights, and 
make an equal division of everyfhing with their brother George. But 
that was not the final view or purpose under which they acted at the 
time of executing the agreement. At this time they had no intention of 
being brought into account for what they had received in the past, nor 
of giving up their interest in the trust lund to be raised out of the real 
estate. It was "what was lelt" — that is, the personal securities which 
remained in Edward's hands at his death, and which they had in their 
own hands — which they had principally in view when they assented to 
an equal division, and which division was in fact niade immediately 
thereafter, as will be shqwn hereafter. 



540 FEDERAL EEPOllTER, Vol. 46. 

Another of the inducenients held out to the défendants Julia and Jo- 
séphine to bring them to an agreement to divide equally with George 
was the suggestion that Edward died very rich; whereas, if he had paid 
his sistefs their just dues, the probability is that he would hâve bad very 
little, if anything, left. It is contended, hovvever, that neither party 
knew wiiat the condition of his estate was, and therefore the chance was 
equal on both sides. It is certain that the défendants were entirely in 
the dark on the subject, and the risk to them was very great, even in 
their point of view, that the agreement was to extend only to the personal 
estate. Chandler also jjrotests, in his évidence, that he knew nothing 
about Edward's circunistances. As to détails, this may be Irue; but it 
is hardly to be believed that he had not some gênerai knowledge on the 
subject. He was intimate with the family. He and Edward had been 
partners together in the grain commission business in Chicago, and the 
tirm had failed. In the settlement of its aff'airs, Chandler must bave 
been interested to know about Edward's ability torespond to their mut- 
ual liabilities. It would be very strange if he did not know something 
about Edward's doings, and whether he had amassed a large fortune or 
not. Besides, it is hardly probable that a shrewd business man like him 
would bave advised George to sign the agreement in question if there had 
been any probability of Edward's suggested wealth, or even a possibility 
of it. It is ditficult to believe that he did not well understand that he 
was making a very advantageous bargain for George. He took care not 
to become the représentative of Edward's estate until the agreement was 
signed; but, as soon as it was signed, he at once took out letters of ad- 
ministration cuvi testamento annexa upon said estate, George P. Pomeroy 
having renounced the executorship. Looking at the history of the whole 
transaction, it is not to be believed that Chandler blindly urged forward 
the consummation of the agreement; while it is undoubtedly true that 
the défendants had their imaginations excited by the flattering sugges- 
tions as to Edward's wealth which were held out to them, and, being in- 
duced to avoid any advice from their lawyers, they fell into the trap, 
and executed the agreement without due considération. The évidence 
of the défendants as to what took place afterthe agreement was signed 
bears marks of truth on its face, and is interesting in this connection. 
Joséphine Pomeroy says: 

"I first read the agreement of April 13, 1887, the evening of the day on 
wliich we signed it. I was in my sister's bedroom, and she read it aloud. 
Mr. Morrison, Mr. Chandler, my sister, and myself were présent. My sîster 
read it aioud at Mr. ChanUler's request. * * * Mr. Chandler said his ob- 
ject was to explain it to us. She read it through. A great deal was siiid. 
ïhe first clause that surprised us Very much was the one in regard to being 
charged with moneys from the time of father's death. We were perfectly 
amazed at fihding such a thing. We said we would never submit to anything 
of that kind. We repudiated it oti the spot. We said we would see a hnvyer 
the next day and hâve it annuUed; we would not endure any such thing. Mr. 
Chandler asked us how much we had had from the estate since father's death. 
* * * Mr. Chandler said * * * there would be a large balance coming 
tous. We were much pleased to hear that. * * * Ilcngvv we wereexceed- 
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ingly indignant, but when he smootlied over matters in that way we believed 
hira. There was another clause, relating to the trust funds, that he explained 
by saying it referred to the interest on the trust funds. We asked him wliat 
it meant, to explain it to us, and he said it did net refer to tlie principal at ail; 
it was only the interest on those two funds; that it was toequalize the income 
so as to malvC George feel more pleasantly towards us; to think that the in- 
comes were more equalized. * * * After that Ihe securities were pooled 
and divided. ïhe income from our trust funds and from George's trust fund 
were also divided, and eaeh of the three received one-tliird up to the last pay- 
ment, just before my brotlier died, [meaning George.]" 

Mr. Morrison testifies as to the same interview as folio ws: 
"George retired very early after dinner. Thsn Mr. Chandler went into my 
wife'a bedroom, and asked her for a copy of the agreement, and said there 
weresome points in it that hethoughtshedidnot understand. Josephineand 
I were also présent. My wife got tiie agreement for him, and my recollection 
is that he turned to the points about charging each one with the amountsshe 
or he had had since her father's death, and about the trust funds. Those 
seemed to be the matters which he thought they did not understand. As soon 
as this matter of back charges was suggested, the two ladies became very in- 
dignant and mad; told Mr. Chandler they would never submit to that, — that 
is, being charged back to the time of their father's death; that it had never 
been so explained to them; that they had never so understood it, but that they 
were 'dividing up what was left,' emphasizing that Word repeatedly; that, if 
he ever attempted to force this, he could only do it by law through the courts; 
that they repudiated that feature, — they never meant it; never intended it; 
didn't know it was in the agreement; didn't know anything about it; it was 
news to them. It came out that iiight. ïhen about the trust funds, they 
said tliey could not u nderstand that, —why they had got to give up part of the 
income of the larger trust funds, and why George had to give up pari of the 
income of the smaller trust fund, which they knew he only had alife-interest 
in. Mr. Chandler told them that that was to equalize their in onie; that 
George would give up more at that time, as his .$30,000 trust fund yieldea 
about $2,100, and only about $25,000 had been placed in trust towards $100,- 
000 which wasto be raised for the two ladies; and hetalked very suioothingly, 
and quieted them about this matter of the trust funds. The otiier matter 
about the back charges they flercely resented ail through. There were some 
pretty hot words. Mr. Chandler sat there rubbing his hands, and seemed very 
well satisfied. ' Well, you hâve signed it, you hâve signed it,' he would say. 
They vehemently protested about this part of the agreement, and said it was 
not their understanding, and he would chuckle and say, ' You hâve signed 
it.' " 

From this it is évident that the défendants were made to believe that 
the principal of the trust funds was not atfected, and that the provision 
about back charges ail operated to their benefit. The whole scène is a 
striking commentary on the pertineney, if not excellency, of the advic 
given to them not to consult their lawyers. As for Mr. Morrison him 
self, though présent, he explains that he took no part whatever in the 
negotiations, or in the management of his wil'e's business affairs, except 
to exécute and carry out what had been determined on by her. Of course, 
Chandler in his testimony (for he is called to rebut ail this) puts a dif- 
férent gloss on thèse transactions. It seems to me, however, that there 
is good ground for believing that the gênerai ténor of (he défendants' év- 
idence is to be relied on. And the conviction is strongly forced upoi? 
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my mind that the défendants were greatly deeeived and taken in when 
they were induced to exécute the agreement in question. Letters of the 
<]efendants were prodnced, it is true, which, taken by themselves, niight 
lëad to a différent conclnsion; but how they came to be written, for what 
pui-pose, and what was the ténor of the rest of the correspondence, does 
xiot satisfactorily appéar. Oneof them, to which some importance is at- 
ta.ched, written by Mrs. Morrison to her aunt Martha, (Chandler's moth- 
«r-in-iaw,) is testified to hâve been dictated by the complainant himself. 
Joséphine says: "I heard Mr. Chandler beg my sister to write that. 
* * * She did it ail toplease Mr. Chandler." Notwithstanding thèse 
letters, and notwithstanding the testimony of the plaintiff, the impres- 
sions which the whole, évidence, taken together, has lefton my mind are 
as before stated. Two of the witnesses, Chapman and Shoudy, were en- 
tirely disinterested, and they corroborate the testimony of the défend- 
ants. They distinctly say that the division to be made between George 
P. Pomérby and bis sisters was only to relate to what was left of the es- 
tate. I am satisfied, as contendedby the défendants, that they under- 
stood, when they signed the agreement, that the division contemplated 
by it felated only to what was left withoutgoing into past transactions, 
or interferirig with their trust fund; that they misapprehended its pur- 
port, if construed as contended by the complainant; and that they were 
induced to sign it withput consulting their counsel; and that when the}- 
signed it they did so with the greatest confidence in Chandler as a friend 
to them and their interests, as well as to George and his interests. I 
•cannot rid myself of the conviction that that agreement was bronght 
about by contrivance and déception. Many other cireumstances not ad- 
verted to go to corroborate this conclusion. 

Under this view of the case, I cannot hesitate to refuse a decree for 
spécifie performance of what I regard as an iniquitous agreement. As 
far as it has been actually carried out by the parties, they must be held 
■concluded. The défendants are concluded by the division of assets made 
in May, 1887. That was undcrstood to be an equal division of the re- 
maining personal assets of both estâtes, — the father's estate and Edward's 
estate. The défendants produced, and put into the common fund, bonds 
and stocks estimated at $109,153.3,3, being the $100,000 and its accre- 
tions which they had received from Edward inFebruary, 1885; and the 
«omplainant produced what was found of the estate in Edward's hands 
at his death, making together $380,688 or thereabouts. This was di- 
vided into three equal parts of $126,896 each, and each party received 
his or her share; the défendants Julia and Joséphine each receiving se- 
curities to the amount of $72,896, and cash to the amount of $54,000, 
and the complainant the like amount in behalf of George P. Pomeroy. 
There is very little doubt in my mind that ail this property came from 
the father's estate. It was not nearJy equal to the amount which Ed- 
ward ought to bave had in his hands, and was accountable for. The por- 
tion received by the complainant for George was no doubt so much clear 
gain to him. The défendants regarded and understood this division of 
assets to be a complète exécution of the agreement and settlement of the 
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estate, so far, at least, as the personal property was concerned; and that 
by accepting this division they relinquished ail further claim uj^on Ed- 
ward 's estate. In making this settlement, they supposed and believed 
that no disturbance of their father's will would ensue; and they ex- 
pressly déclare, in their answer, that it was never the intent to disturb 
that will, notwithstanding sonie expressions in the agreement that had a 
contrary appearance. This conviction seems to hâve been impressed 
upon the défendants in some maimer or form which gave them a just 
reason for entertaining it. The complainant cannot deny that, notwith- 
standing the agreement, it was the intention of the parties to carry out 
the will. The bill of coniplaint has the following striking passage: 

" And your orator further shows that, in dra wing up said document, certair^ 
expressions were used therein as thougli it was the purpose ttiereof to disre- 
gard and attempt to vacate and set aside some et the provisions of the will 
of said George Pomeroy, and certain provisions of the will of said Edward 
Pomeroy; but that in fact and in truth tlie agreement actiially made between 
the parties did not contemplate or require any such disregard, vacation, or 
setting aside, but was in complète and perfect harmony therewith, and ail 
sucli expressions in said document are mt're surplusage, and may be rejected 
as of no force or effect, withoiit in any manner impairing tlie proper sufR- 
cieney and force of said agreement or of said document. " 

Then follows a somewhat specious, but unsatisfaetory, argument ta 
show that the agreement can be carried out in ail its parts withont inter- 
fering with the dispositions of the will. But the déclaration means some- 
thing. It indicates a consciousness that the idea of not disturbing the 
will by anything in the agreement had been prominently held up before 
the minds of the défendants; a consciousness that that impression had 
been made upon them, and could not be ignored. 

If, then, as has been stated, it would be inéquitable to carry out and 
enforce the agreement further than it has already been executed by the 
parties themselves, and executed largely to the détriment of the défend- 
ants, the question arises whether any other relief can properly be granted 
upon the frame of the bill. If the agreement is an inéquitable one, and 
cannot justl^^ be enforced, and if, as both parties admit in their plead- 
ings, it was not intended to disturb the provisions of George Pomeroy's 
will, there is nothing to be donc hut to fall back upon that will, and to 
ascertain whether upon the bill of complaint as framed any decree for 
relief ought to be made. In addition to an express prayer for the spé- 
cifie performance of the agreement, the bill prays that the défendants may 
be required to account for ail money, securities, and property of evei-y 
kind received by them either from the estate of their father under his 
will, or from that of Edward under the agreement reférred to; and that 
each of them may be charged with the $50,000 invested or to be invested 
in trust for her out of the sales of real estate. It prays for a decree giv- 
ing to George P. Pomeroy's estate, represented by complainant, one-third 
part of the whole estate, including said tîust fund, and to include in 
such third part the securities which constituted the trust fund of $30,- 
000 invested for George P. Pomeroy during his life, which by their fa- 
ther's wiU went to the défendants after George's death, as survive rs of 
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their brotlier Edward. It is évident that thèse prayers are founded on the 
hypothesis that the agreement on which the bilî is primarily founded 
will be carried out by a decree for spécifie performance, and they require 
no further considération. The bili also prays that Alfred Mills, the ex- 
ecutor, after completing, by sales of real estate, the trust fund of $100,- 
000 in favor of the défendants, may be direeted to realize from further 
sales the sum of $20,000, to be paid over to the complainant, to make, 
with the trust fund of $30,000 before referred to, the proper équivalent, 
under said agreement, of the trust fund raised for the défendants, and 
that when this bas been done the execiitor report to the court what estate 
shall then remain undisposed of, and that then the parties, said com- 
plainant, Julia, and Joséphine, hâve opportunity to agrée upon a parti- 
tion of the residue, and, if they fail to agrée, that the executor be di- 
reeted to sell such residue, and divide the proceeds according to said 
agreement. This prayer is also based on the same hypothesis of a de- 
cree for spécifie performance of the agreement referred to, and may be 
passed over. The bill then prays for the appointment of a receiver, to 
receive and manage ail the property; but ail upon the same hypothesis. 
The only other prayer is oue for gênerai relief. It is not too much to 
say that the whole Irame, scope, and object of the bill is to obtain a de- 
cree for a spécifie performance of the agreement set forth therein, either 
the agreement to be deduced from the prelimiuary negotiations and cor- 
respondence, or that contained in the document aftervvards prepared and 
executed. As I bave already expressed my views as to that agreement, 
and my conviction that no relief based upon it can be given, it foUows 
that the bill ought to be dismissed. Even if the scope of the bill was 
broad enough to require it, it is difficult to see what the court could do 
to aid in carrying the will into exécution. Nearly ail of its provisions 
hâve already been executed. The complainant himself in bis bill makes 
the foUowing statement: 

"And your orator further shows that, except the eompletion of said trust 
fund of oiie hundred thousand dollars from the sales of real estate, the spécial 
bequests and provisions of said will were executed long prier to the filing of 
this bill of complaiut; and that the residue of the personal estate of said 
George Pomeroy was, soon after his dt'cease, delivered to, and for the most 
part equally divided among, the said children, Edward, Julia, and Joséphine." 

As to the trust fund of $100,000, it is shown that it bas been com- 
pleted by the executor by sales of real estate since the commencement 
of this suit, and that the money bas been invested as required by the will, 
and the executor bas given notice to the other parties in the case of a 
motion that the bill be dismissed as to him. No objection is made to this 
motion, except that the solicitors of the complainant think that he ought 
to file a schedule or inventory of the real estate which still remains un- 
disposed of, and to continue in readiness to make any other sales that 
may be required of him. As to the other part of the allégation made in 
the above extract from the bill, — that the residue of the personal estate 
of George Pomeroy was, soon after his decease, delivered to, and for the 
most part equally divided among, the said children, Edward, Julia, and 
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Joséphine, — it is only true as to the division which took place in May, 
1887. Up to the death of Edward he had never settled with his sisters, 
and, as alreadj- seen, they had commenced suits against him for a set- 
tlernent. But the division referred to, made in May, 1887, was un- 
doubtedly intended to be a final division of the personal property be- 
longing to the estate, excepting such as was appropriated to particular 
trusts by the will. That division, in my view, was a mutual and final 
settlement of the personal estate, and of ail claims against each other for 
moneys received; and as to the trust funds, the will of George Pomeroy 
gvres them to the défendants, and they are not under any obligation to 
render any account thereof. As to the real estate now left undisposed 
of, the title stands as the will directed it should, the fee being vested in 
three equal undivided parts in the two défendants and the infant son of 
George P. Pomeroy, as the représentative of Edward, as tenants in com- 
mon in fee, except that, by the will of George P. Pomeroy, the infant's 
estate is defeasible, and passes over to other parties, by wayof executory 
devise, in case he should die before 21. 

Since the commencement of this suit, Joséphine Pomeroy, one of the 
défendants, has filed a bill in the court of chancery of New Jersey against 
the complainant, and the other parties interested in the real estate 
whereof said George Pomeroy died seised, praying for a partition, or 
sale and division of proceeds, of the same. And the said Joséphine, to- 
gether with said Julia Pomeroy Morrison and her husband, William F. 
Morrison, hâve also commenced a similar suit in the circuit court of the 
city of St. Louis, in the state of Missouri, to obtain a partition of cer- 
tain lands and real estate whereof said George Pomeroy died seised situ- 
ated in St. Louis. And a similar suit has been commenced by said 
Julia Pomeroy Morrison in the suprême court of New York for Queens 
county to procure a like partition of lands whereof said George Pomeroy 
died seised in the state of New York. The complainant has presented 
a suppleniental bill in the présent suit to enjoin the said parties froni 
proceeding with the said suits, and praying that the said exécuter, Al- 
fred Mills, may be required to file an inventory of ail the lands and real 
estate whereof the said George Pomeroy died seised, wheresoever situ- 
ated, and to state specifically what lands he has sold; also praying that 
this court will proceed to cause a just and équitable partition of ail said 
residue of said estate among the parties thereto, or a sale and division 
of the proceeds. This supplemental bill was entertained for the purpose 
of the injunction prayed for, (for whiçh a mère pétition would hâve been 
suffieient,) and a temporary injunction was granted, in order to prevent 
any embarrassment that might arise, during the pendency of the prés- 
ent suit, from a conflict of jurisdiction. But it was not intended to 
sanction a supplementary proceeding which would hâve the effect of 
changing the whole object of the suit, and turn it into a suit for parti- 
tion. If any such order was made, it was inadvertently done; though 
I hâve no recollection that any was made. No decree for partition was 
asked for in the original bill, but, as already stated, the en tire relief 
sought was based on the hypothesis of a spécifie performance of the 
v.46F.no.9— 35 
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agreement, relied on. Under that aspect the bill prayed for a decree of 
sale and a division ofproceeds in case the, parties thenîselves cpuldnot make 
an amicablç partition. I do.not think tiiat the supplemerital bill ought 
to be {\llowed fpr the purpose of deçreeing a paj-tition. Proceedings for 
partition were commenced in the court of chaacery for New Jersey be- 
fore aniy .application or prayer for that, purpose was made in this suit; 
and probably they can be conducted with greateX; facility in that court, 
under the provisions of the state statutes, than they can in this; and as 
to the lands and real estate in New York and Missouri;, this court has no 
jurisdiction Qver them. Nor do I think that the court is called upon to 
hold the supplemental bill for the purpose of requiring the executor to 
file an inventory of the la,nds, or of direeting him about selliug and con- 
veying them. He is pritnarily amenablg in his character of executor 
and trustée to the orphans' court, of the county of Morris, N. J.; and he 
has represpAted, and it is not disputed, that he has rendered his account 
to that court, and ail the parties interested, including the complainant, 
were cited to appear and show cause why said account ghould not be 
confirtned, and did appear accordingly, and the account was duly con- 
firmed without exception. If the executor should herealter refuse to 
perform any duty imposed upon him by the will in regard to selling the 
remainiiïg lands of the estate in New Jersey, the matter can be more 
properly considered in a proceeding to be instituted for, that purpose. 
The bill ^nd supplemental bil] are dismissed, with, costs.. 



Payne et al. v. Kansas & A. Val. R. Co. 
(Circuit Court, W.B. Arkansas. June 23, 1891.) 

1. Injonction — Peaotice. 

The court, in determining the iluestion of granting atemporary restraining order 
or a perpétuai injunction, is governed solely by the laws of congress, the rules of 
the suprême court regulating equity practice, and the gênerai rules, of procédure in 
equity cases applicable to the equity practice in the courts of the, United States. 

3. SaME — JVKISDIOTION— FeDEBAL QUESTION. i 

The court has jurisdiction of this case because it involves a fédéral question. 
The rights of the parties arise nnder a law of the United States, aud involve the. 
construction thereof. 

3. Same — Tempobakt Restbaining Obdeb. 

After the passage of the act of congress of 1793, and prior to the act of June 1, 
1873, atempprary injunction or restraining order could not bo granted without no- 
tice to the adverse party. But by the seventh section of the act of congress of June 
1, 1873, which is now section 718 of the Revised Statutes ôf the United States, if a 
bill is filed for an injunction, pnd a subpœna Issiued notifying a défendant to apppar 
oh a rule-day, and if in the mean time thôre is danger that irréparable injury mày 
be committed, the court, ih the exercise of a sound discrétion, will issue a tempo- 
rary restraining order without notice. 

4. JuBismoTiON in Equity — Adéquate Remedy at Law. 

By section 738 of the RèVised Statutes of thé United States, snits in equity will 
pot be sustainfed in either bf the courts of the Uhited States in any case where a 
plain, adéquate, and complète remedy may ,be had at law. This section of the stat- 
tite is mereiy declaratory, and made no chattge in the pre-existing law. It serves 
merely to emphasize the rule already existing. 
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5. SaMB— CONTINUSD TrESPASS. 

If tbë rëmedy at lawis notas plain, adéquate, and comJ)l!ete as one obtaibable in 
equity in case of a continued tréspass, tbe partymay prevent tlie injtiry by injunc- 
tion, ratber than wait until it is done, and then look for bis damages in a court of 
law. 

6. Same. 

To bar équitable relief the légal remedy must be equally effectuai with the équi- 
table remedy as to ail the rigbts of a complainant. Wheré tbe rémedy at law is not 
as praetioable and as efûcient to the ends of justice, and its prompt administration, 
the aid of equity may be Invoked. 

7. iNJUNOTrON— RESTKAINIHa lÉBEPARABLE DaMAGB. 

The courts will interféré by injunction to prevent wrongs of a repeated and con- 
tinued character, but whioh occasion damages whioh are estimable onlyby conject- 
ure, and not by an accurate standard; that this is whatis meant by irréparable 
damages or mischief , when we Use the expression in connection with an application 
for an Injunction. If the damage is irréparable, it présents a state of case where 
the party, in the sensé of section 733 of the Revised Statutes of the United States^ 
does not hâve a plain, adéquate, and complets remedy at law; for, if he has 
suoh remedy, tbe damage is not irréparable. 

8. Same — Taking Pkivate Peopbrtt without Compensatiox. 

An attempt by a railroad company to build its road upon private property with- 
oufc payment df compensation may be prevented by injunction. 

9. Same — Easemiînts. 

The lands taken by défendant in this case were taken in imtitum, and défend- 
ant only acquired an easementto the land, andpiily such a one as the act of con- 
gress authorized. If the usé of the lands of plaintifls for an approach for a vvagou- 
road and foot bridge is a use not authorized by congress, and it injurlously affeots 
the lands éî plaintiffs, theri it is a new and nnauthorized use, which, because it in- 
jurlously affects their lands, becomes a supervening servitude, which amounts to 
a taking of their property, and for which taking they are entitled to compensation. 

10. Eminent Domain— Compensation. 

• Private property, under the constitution of the United States, oan be taken for 
public use only with just compensation. 

11. Same— PuRPOSE op Taking — Extension. 

A use beyond the purpose of a flrst condemnation of land by right of emtoent do- 
main cannot be Included in the flrst use if riot authorized by law to be so included, 
and such use créâtes a new servitude iî it casts on the land already condemned an 
additional burden. If such second use affects the value of said land to an extent 
to which it was not affected by the original taking, then it subjects the land to a 
new servitude, and tbere is a taking of private property which has not been paid for. 

13. Same. , 

"When private property is taken for public use the owner is entitled to fuU com- 
pensation, which means the f air . market value of the property at the time of the 
taking. 

13. Same— Estimate op Damage. 

In estlmating the value of the lands of plaintiffs, situated as they are shown to be, 
the f act that they possess peculiar advantages as a site for a ferry-landing may be 
allowed in the estimation of the market value of the land. Plaintiffs hâve a right 
to insist on this fact as an élément that goes to make up the value. 

14. Same— Additional Use. 

If the additional use sought to be f astened on the land of plaintiffs by the construc- 
tion of a wagon and footway bridge by défendant necessarily Injures its value as a 
ferry-landing, then there is, for this reason, an additional servitude cast on the 
land, for which plaintiffs are entitled to additional pay. 

15. Same— Exercise of Power. 

In this case the land condemned under the act of congress of June 1, 1886, could 
be condemned but for one purpose, and that was for use as a right of way for a 
railway and a railway bridge. The condemnation of private property for public 
use must be to subserve the use authorized, and the power of condemnation can 
only be exercised when expressly granted, or when it exists by necessary implica- 
tion, and it must be exercised in the manner granted. 

16. Cherokee Nation — Title to Land. 

The Cherokee nation holds the fee to ail the lands to which it has title. Individ- 
ubI citizens of the nation bave a right of perpétuai occupancy in lands improved 
and occupied by them under the laws of the Cherokee Nation. By this right of oc- 
cupancy the individual Indian citizen can hold and occupy the lands forever, and 
fully enjoy ail profits arising f rom them, and their i-ight of occupancy may be trans- 
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ferrediljy a grant to another citizen of the nation, or It may descend by intierltance. 
Fractically they get ail of tbe productions ot the land, and are entitled to Its iu- 
creaSed or peculiar value as tljough they held it in fee. 

17. Samb — RioHT TO Compensation. 

The Cherokee citizen and occupant of lanj has such a durable and permanent in- 
terest in his land as to entitle hLm to pay for an additional serviti(de cast on the same. 

18. Bminent Domain — Abditionai, Servitude — Compensation. 

The use of lands already condemned for use as a right of way for a railway and 
railway bridge, for approaohes for a wagon and foot-passenger bridge, is not a usa 
for railway purposes, and is not one authorized by such first condemnation ; and, 
before the same can be used for approaohes for "a wagon and footway bridge, 
if such use in any way casts an additional burden on Said land, it must be con- 
demned again by right of eminent domain, and this cari only be done when au- 
thorized by the législative power. In this case no such authority exists, either ex- 
pressly or by necessary implication. 
(Syllabus by the Court.) 

In Equity. 

Rogers tfe Read, for plaintiffs. 

Dodge de Johnson, D. W. Jones, and C. B. Moore, {Okiyton, Brkolara & 
Forrester, of counsel,) for défendant. 

Parker, J. The pLaintiflfs filed their bill in equity to obtain an in- 
junction against the défendant. They allège that the défendant corpora- 
tion, by virtue of an act of congress entitled "An act to authorize the 
Kansas & Arkansas Valley Ry. Co. to construct and operate a railway 
through the Indian Territory, and for other purposes," approved June 
1, 1886, were invested and empowered with the right of locating, con- 
structing, owning, equipping, operating, using, and maintaining a rail- 
way and telegraph and téléphone line through the Indian Territory, be- 
ginning at a point on the eastern line of said territory, at or near the 
city of Ft. Smith, in the state of Arkansas; thence running, by the most 
feasible and practicable route, in a north-westerly direction, through the 
Indian Territory, between the Arkansas river and Cowley county, and 
the Caney river, in Chautauqua county, Kan., as said corporation may 
sélect; and also another branch line, which is not relevant to the issues 
involved in this case, "with the right to construct, use, and maintain 
such tracks, turn-outs,and sidings as said company may deem it their in- 
terest to construct along and upon the right of way and dépôt grounds 
herein provided for." That by the second section of said act said cor- 
poration was "authorized to take and use for ail purposes of a railway, 
and for no other purpose," a right of way 100 feet in vfidth through said 
Indian Territory, for said main line and branch of said corporation, 
and — 

"ïo take and use a strip of land 200 feet in width, with the length of three 
thousand feet, in addition to the right of way, for stations, for every 10 miles 
of road, with the right to usesuch additional grounds, where there are lieavy 
cuts or flUs, as may be necessary l'or the construction and maintenance of the 
road-bed, not exceeding 100 feet in width on each side of said righlof way, or 
as much thereof as may be included in such eut or flll: provided, that no more 
than said addition of land shall be taken for any one station: provided, further, 
that no part of the lands herein authorized to be takeii shall be leased or sold 
by thè company, and they shall not be used except in such manner and for 
such purpose only as shall be necessary for the construction and convenient 
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Opération of said railroad, telegraph, and téléphone lines; ànd, whenany por^i 
tien thereof shall cease to be so used, such portion shall revert to the nation ; 
or tribe of Indians from which the same shall hâve been taken." 

— That the third section of said act providèd a niethod for the condemna- 
tion of said right of way, and providèd that fuU compensation should' 
be paid the occupants of the right of way by the rail way corn pany before» 
its road should be constracted for "ail property to be taken or damage 
donc by reason of the construction of such railway." That by virtue of 
the said act of congress the said défendant proceeded to locate and con- 
struct its roads. That défendant now has a large portion of said road in 
opération. That the road i s constructed down to a point on the Arkan- 
sas river opposite to Ft. Smith, in the state of Arkansas, where said de- 
fendant now has in progress of construction, and almost completed, a 
railway, passenger, and wagon bridge across the Arkansas river. The 
bill further allèges that for several years last past the plaintififs hâve been 
the owners and individual occupants, and as such hâve held, and now 
hold and occupy, the land in the Cherokee Na,tion opposite the city of Ft. 
Smith for several hundred yards both above and below the point where 
said bridge is located, and extending back several hundred yards from 
the bank of said river in said Cherokee Nation, and on both sides of said 
railway. That heretofore the said défendant, under the provisions of 
the said act of congress, condemned a right of way 100 feet wide through 
said lands of plaintiffs, as described in said bill of plaintiffs; for a rail- 
way bridge, and for railway, telegraph, and téléphone purposes, and for^ 
no other purpose. That défendant has been in the quiet, undisturbed, 
and peaceful possession of said right of way ever since. That, long after 
said lands were condemned for the purposes aforesaid, the défendant 
conceived the idea in constructing the bridge hereinbefore described of 
converting it to or making it a passenger and M'agon bridge. That the 
défendant secured the passage of another act of congress entitled " An act 
to authorize the construction' of a bridge over the Arkansas river, in the 
Indian Territory," approved March 15, 1890. That said act of congress 
providèd, among other things — ; 

"That the Kansas & Arkansas Railway Co., a corporation organized and 
existing under the laws of the state of Arkansas, and being empowered by act 
of congress approved June 1, 1886, to constiuct its railway from a point on 
the eastern boundary line of the Indian Territory at or near Ft. Smith, Ar- 
kansas, through said territory, in a north-west direction, to a point on the 
northern boundary line of said territory, with the power to build a branch as 
therein providèd, the construction and opération of which said lineof railway 
involves the construction of a bridge across the Arkansas river, in the In- 
dian Territory, from a point at or near Ft. Smith, be, and the said Kansas & 
Arkansas Valley Bail way, its successors and assigns, are hereby, authorlzed 
and empowered to coiistruct ëaid bridge across said river, and to maintain 
and operate the same as a railway, passenger, and wagon bridge." 

The act further provides that the rates of toll which shall be charged 
for vehicles and foot passengers over said bridge shall be the same as 
those now established for like service by the laws of Arkansas. The bill 
further allèges that under and by virtue of the last-named act said bridge 
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haaribeen constmcted as arailway.ipass^nger, and wagon bridge. That, 
said-act, authorizing the construction of a passënger and wagon feridge, 
gave no authorityfo défendant' té take, use, and condemn property for 
approacl^eS; tp said bridge, nqr under it can. the défendant «se tbe right 
of way obtained under' the a(jt;0|,J'une 1, 1886, for approaches of the 
road-way, for wagons and passpi)gers to its said bridge. The plaintiffs 
furtber state that they not on^y, ,hqid the land herçinbefore described as 
indiyidual.ocçupants, accordjngito Ihe laws, custop^s, and usages of the 
Cherokqe Nation, but that the-ferry priviiege a«ross the Arkansas river 
at Ft^Smithi Ark., attaches to.çaid, land, and that they bave the license 
and ^exclusive right from the Cher.okee Nation to run a ferry across that 
river frpm tbe Cherokee side at that point, and are npw, and bave been 
fpr yta^s, iuterested in rpnning a ferry at that point for the crossing of 
pas^engers, wagons, stock, andgeneraLtravel for hire. That they bave 
a.large anjount of money invested in sajd ferry. That défendant is now 
gradingiandconstrùcting on its said right of way, coudemned, as afore- 
said,, approaches for a .'vyagon-way and footway to its said bridge for the 
accopamodation of wagons, passengers, and gênerai travel, and bas begun 
tp construct apprpacbes on plaintiffs' land on both sides of said road, 
uoton its right of way. ; That said^ fipproaches on said right of way are 
now rapidly approaching completion, and will be coinpleted and used 
for the purposes aforesaid unless défendant is restrained, by this court. 
The plaintiffs further state that the construction of said road-way on said 
bridge for passengers and footrnen, and other gênerai travel on the right 
of way of défendant, eoQS,titutes an additional bùrden on the lands of 
plaintiffs. That the samp is unauthorized by the charter of défendant, 
and the same is in violation of law. That the opening of said bridge 
and the construction of the passënger and wagon way over the right of 
way of défendant, or over plaintiffs' lands, adjacent thereto, will utterly 
destroy the value of the ferry priviiege attached to said land. The 
plaintiffs pray that défendant be perpetually restrained and enjoined 
from further constructing or grading of approaches or road-ways to its 
passënger or wagon bridge for the use or convenience of wagons, pas- 
sengers, cattle, or other stock either upon or along their said right 
of way, or uppn or over the lands held and owned by plaintiffs adjacent 
to said right of way. That défendant be restrained from using, and 
that it do not suffer or. permit said grading along, its right of way, where 
the same tuns through the lands of plaintiffs, except for tbe purposes 
for which the same was condemned. The plaintiffs pray a temporary 
restraining order. 

The court, upon the shpwing made in the bill, issued such temporary 
restraining, order, and also a subpœna giving notice to défendant to ap- 
pear on the next rule-day of this court, and plead to or answer tbe bill 
of plaintiffs. The défendant, by its counsel, filed a demurrer to the bill, 
and for cause tbereof said: 

"(1) That said bill fails to set up faets aufflcient to constitute a good cause 
of action againsc chis défendant. (2) That said bill fails to set up tacts suffl- 
cient to constitute a cause of action for équitable relief against this défend- 
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ant. (3) There is no eqjiity in said billu (4) That plaintiflfs hâve fiill, com- 
plète, and adéquate reraedy. ati law by reason oCiany damages or in jury sufr 
fered aa alleged in said WU." ; , 

At the saine tiine défendant filed its motion to dissolve the temporary 
injunction heretofore granted in the case, for the reason — 

"(1) Tliat said writ of injunction was issued without any notice of any 
kind wliatever raade or had upon this défendant. (2) The granting of the 
same without notice was in violation of section 3738 of Mansfleld's Digest, 
which, by act of congress approved May 2, 1890, was extended over and 
made the law of the courts having jurisdiction in the Indian Territoiy. (3) 
The granting of said injunction without notice Wiis in violation of equity 
rule 55i goveniing United States courts in ail equity proceedings. (4) Be- 
cause the acts of the défendant in the premises in no manner worked an irrép- 
arable injury or wrong against plaintifïs. (5) Because défendant did not 
begin nor attempt to build approaches to its bridge for foot passengers and 
wagon-way either on the land of plaintiffs or ofE of its riglit of way upon 
lands belonging to any one else. (6) Because the plaintiffs hâve a fuU, com- 
plète, and adéquate remedy at law, if the defeiidant, as alleged, is gullty of 
any trespass upon their rights, land, or other property. (7) Because said 
bill fails to set up facts sufficient, or any facts at ail, which entitle the com- 
plainant to the interposition of a court oî equity. (8) Because there is no 
equity in said bill entitling complainants to a writ of injunction or other éq- 
uitable relief, as prayed for in said bill.", 

By agreement the demurrer and motion .to dissolve were heard by the 
court at the same time. 

The first question to be considered is whether the temporarj' injunc- 
tion should be dissolved because there was no notice given to the défend- 
ant of an application for the same before the same was granted. It is 
manifest that the court, in determining the question of granting a tem- 
porary injunction in this case, is not governed by the statute law of the 
State of Arkansas tliat may hâve been, by an act of congress, extended 
over the Indian country; but it is governed solely by the laws of con- 
gress, or the rules of the suprepae court regulating equity practice, and 
the gênerai rules of procédure in equity cases applicable to the equity 
practice in the courts of the United States. It may be remarked that 
this court does not bave jurisdiction of this case because of the exten- 
sion of the laws of Arkansas over the Indian Territory by the act of con- 
gress of May 2, 1890, butit has jurisdiction, because there isinvolved init 
a fédéral question. The rights of the parties litigant necessitate the con- 
struction of an act of congress. The rights of the parties arise under a 
law of the United States, and involve the construction thereof. Under 
the clause of the act of congress of 1793, which provided: "Nor shall a 
writ of injunction be granted in any case without reasonable previous 
notice to the adverse party or his attorney of the time and place of mov- 
ing the same," — a temporary injunction or restraining order could not 
be granted without notice to the adverse party. But the part of the act 
of 1793 as above set out bas been repealed by section 7 of the act of 
June 1, 1872. This section is now section 718 of the Kevised Statutes 
of the United States, which is as follows: 
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- ' "Wlieriever notice is given fdr à mbtion for an injunction ont of a circuit 
or district court, the coilrt or judge thereof may, if there appears to be dan- 
ger of irréparable injury from delay, grant an order restraining the act sought 
to be enjoined until the décision upon the motion; and such order may be 
granted with or without security, in the discrétion of the court or judge." 

As the rule of equity practice is now established by the above section 
of the law, if a bill is filed for an injunction, and a subpœna is issued 
notii'ying the défendant to appear on a rule-day, and if, in the rnean 
time^ there is a danger that an irréparable injury may be committed, 
tiie court, in the exercise of a sound discrétion, will issue a temporary 
restraining order without notice. Chicago, B. & Q. Ry. Go. v. Burling- 
ton, C. R. & K Ry. Co.,M Fed. Rep, 481; Central Trust Co. v. Wabash, 
St. L. & P. Ry. Co.., 25 Fed. Rep. 1. By the allégations in this bill the 
injury complained of would hâve been fully sustained before a hearing 
could be had in the case, and therefore, if the party is entitled to an in- 
junction to provent thè injury, without power in the court to tempora- 
rily restrain, it would be useless to him when he obtained the same. 
The point that no notice was given of the temporary restraining order is 
not, in my judgment, well taken in this case. 

The défendant, in its motion to dissolve the injunction, for further 
cause thereof, states that its act in no manner worked an irréparable in- 
jurj' or wrong against plaintiffs, and that they bave a full, complète, and 
adéquate remedy at law, if défendant is guilty of any trespasses upon 
the rights of plaintiffs, their lands or other property. Thèse allégations 
go to aS'ect the equity jurisdiction of the court, to which the right to is- 
sue an injunction helongs. By section 723 of the Revised Statutes of the 
United States, "suits in equity shall not be sustained in either of the 
courts of the United States in any case where a plain, adéquate, and 
complète remedy may be had at law." This section of the statute "is 
merely declaratory, and made no change in the pre-existing law." 
Leiois V. Godes, 23 Wall. 466. It served merely to emphasize the rule 
already existing. New York, etc., Co. v. Mempkis Water Co., 107 U, S. 
214, 2 Sup. et. Rep. 279. If merely declaratory of the rule then ex- 
isting, if we can find, from interprétations of the rules fixing equity and 
law jurisdiction by the courts of the country, when equity will take ju- 
risdiction, we will bave a rule for our guidance which we can safely fol- 
low. In Levm v. Cocks, 23 Wall. 470, the suprême court of the United 
States said: 

"To bar équitable relief the légal remedy must be equally effectuai with the 
équitable remedy as to ail the rights of the complainant. Where the remedy 
at law is not as practicable and efficient to the ends of justice and its prompt 
administration, the aid of equity may be invoked." 

The same court, in KUboum v. Sunderland, 130 U. S. 514, 9 Sup. Ut. 
Rep. 594, says: 

"The jurisdiction in equity attaches unless the légal remedy, both in re- 
spect to the final relief and the mode of obtaining it, is as efïicient as the rem- 
edy which equity would conter under the same circumstauces. " 
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It seems to need but a moment's refiection to satisfy the mind that. 
equity, in a case of this kind, is more efficient to secure the ends of jus-; 
tice, and its prompt administration, than law; that greater justice can 
be more promptly secured by an appeal to equity, that the wrong may 
be stopped in its inception, rather than corapel the injured party, or the 
party about to be injured, to wait until ail the wrong is done, and thén 
drive him to his action at law to get damages in réparation ot wrong of 
a repeated and continuing character, when the amount of damages is es- 
timable only by conjecture, and not by any accurate standard. Mr. 
Pomeroj% in his Equity Jurisprudence, (section 1367, vol. 3,) says: 

"Judges hâve been brought to see, and to acknowledge, contrary to the 
opinion of Chancelier Kent, that the common-law theory of not interfering 
with persons until they shall hâve actually committed a wrong is f undamen- 
tally erroiieous; and that a remedy which prevents a threatened wrong is, in 
its essential nature, better than a remedy which permits a wrong to be done, 
and then atteinpts to pay for it by the pecuniary damages which a jury may 
assess. " 

In Com. V. Rnilroad Go., 24 Pa. St. 159, the suprême court of that 
state, in a most able opinion, déclares that the courts will interfère by 
injunction to prevent wrongs of a repeated and continued character, but 
which occasion damages which are estimable only by conjecture, and not 
by any accurate standard, and that this is what is meant by irréparable 
damages, or mischief, in injunction cases. If this be so, then, when a 
state of case of that description exists, the damage is regarded as irrép- 
arable; and, if irréparable, it must be of a kind for which a party does 
not hâve a plain, arlequate, and complète remedy at law, for, if he bas 
such remedy at law, the damage is not irréparable. If the remedy at 
law is not as plain, adéquate, and complète as one obtainable in equity 
in case of a continued trespass, the party may prevent the injury by in- 
junction, rather than wait until it is done, and then look for his dam- 
ages in a court of law. High, Inj. § 702, says: 

"It is frequently a matter of difflculty to détermine what constitutes such 
a degree of irréparable injury as to warranta court of equity in enjoining 
what might otherwise seem to be an ordinary act of trespass, for which an ad- 
équate remedy at law might be found. * * * When the trespass com- 
plained of is repeated or continued, in the nature of a nuisance, or when the- 
wrongf ul aots continued, or threatened to be continued, may become the foun- 
dation of adverse rights, and occasion a multiplieity of suits to recover dam- 
ages, the case présents such équitable features as to entitle complainant to- 
the aid of an injunction. So, too, a trespass which is continued, and will 
ripen into an easement, may properly be enjoined." 

Mr. Foster, in his Fédéral Fractice, (section 215,) says that — 
"Injunctions to restrain trespasses are only granted when the trespass is de- 
structive or continued. * * * An attempt by a railroad eompany to 
bnild its road upon private property without payment of compensation may 
be thus prevented." 

Again, at section 210, he says it may be granted "to suppress the con- 
tinuance of a public or a private nuisance; to prevent a threatened de- 
structive trespass." A private nuisance is anything doue to the hurt of 
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theilands ortenemetats onhereclitamentsof another; anything that ïin- 
lawfully worketh hurt or inconvenience or: damage. 3 El. Comm. 
215, 216;:i2 Bouv. Dict. 245. Whatever aiinoys or does damage to an- 
other isa privàto nuisance. And.: Lfiw Dicfc. 717. Thus we see a pri- 
vate nuisance,; as thus dcfined, may be prevented or suppressed by an 
injimction.. *fln a case where private property bas been taken by a rail- 
road Company without cohdemnation by such company, the remedy in 
equity iu the shape of an- injunotion protects both the Dwner and thosc' 
acting under the authority, and is more speedy and efficacious in its op- 
ération thân the ordinary légal remedy." Section 632, Lewis, Em. Dom. 
In; Browniny v. Railroad (h. , 4 'N. J. Eq. 47, the chancellor held: "If a 
K. E.:Co.' claim a right to. enter upon land under color of law without 
having complied with the requirements of that law, a court of equity 
will resti-ain their entry by injunotion."' In the case of Bonaparte v. Rail- 
road Oo., 1 Baldw. 229, the court, in treating of the remedy says: 

"If bis rights of property are about to be destroyed without the authority 
of law, or if lawless danger impends over them by persoiis acting under color 
of Ihw, whnn the law givea^theni no power, or wlien It is abused, misapplied, 
exceeded, or not, sirictly,pursued, and the act impending would subject the 
party committing it to damages, in a court of law for a trespass, a court of eq- 
uity wih enjoin its comiiiission." 

In Railroad Co. v. Oivings, 15 Md. 190, the court held "that a R. R. 
Company may be enjqined from construçting ils road without authority 
over private property, for the use of which it has not paid or tendered 
compensation, whether or not the injury is irréparable." In Bird v. 
Railroad Co., 8 Rich. Eq. 46, the court held that — 
"An'injimction will be'granted where the act complained of is attended with 
permaneint results, destroying or materially altering the estate, or where dé- 
tendants are attemptingto cnake permanent appropriation of land admitted 
or proved to belong to plaintiff, and the license or warrant of the défendant 
to encroach upon it is deeraèd doubtful by the court. That a R. R. Company 
will be enjoined from appropriating land admitted or proved to belong to a 
plaintiff, when not âuthorized to do so by its charter." 

Thèse principles aifecting equity jurisdiction are generally sustained 
by the English equity courts. This is the source of our chancery juris- 
diction. The American .chancei'y courts are generally as clear and ex- 
plicit as :are the English chancery courts in sustaining chancery jurisdic- 
tion in cases such as I hâve referred to. This is the rule as to jurisdic- 
tion that îs simply decMred by sectioti 723 of the Revised Statutes of the 
ÎJnitéd' States. The dôûtHtie of the above cases is fully sustained by the 
case of Grijffing v. Gibb, 2 Black, 519. This was a case where an injuno- 
tion was prayed to prevent injury to a city lot in San Francisco. The 
case of MidemiUe)' v. Wyandotte City, 2 Dill. 376, is a case where an in- 
junctiop'^^ràs' pràyed to prevent the making of an embankment on a road 
that tiâ'd' beëh laid off through' the land of plaintiff; but the same had 
not been coudemned and paid for. It was objected by the défendant 
that thé complainahtsai^ not entitled to an irjunction, beeause the in- 
jtiry côïnplained of was, not irréparable; and beeause thej bave a full 
attd'fe'dequate remedy âtl^w. In reply tothis Judge Dillon said; 
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"I deem it unnecessary to follow the counsel in their discussion. Tlie mak- 
ing of a liigli embankment of great widtli and lengtii, to be iised as a public 
road-way, falls, I tiiinls, witiiin tlie légal notion of an irréparable injury, and 
gives a clear and recognized right to an injunction." 

The same principle is recogiiizèd in Northern Pac. R. Co. v. St. Patd, 
M. <k M. R. Go., 1 McCrary, 302, 3 Fed. Rep. 702. There can, I think, 
be no doubt of the right of plaintiffs to an injunction, provided they hâve 
any equity growing ont of any injury to a right they may possess. The 
défendant asserts that "there is no equity in said bill entitling complain- 
ants to a writ of injunction, or other équitable relief prayed for in the 
bill." This dépends on the right or interest plaintiffs may hâve remain- 
ing in the property, which has, by right of eininent domain, been taken 
in accordance with law, and paid for, to be used for a spécifie purpose, 
and no other; for using for any other purpoSe was expressly prohibited 
by act of congress of June 1 , 1886. Section 2 déclares "that said corpo- 
ration is anthorized to take and use for ail purposes of a rail way , and for no 
other purpose, a right of way ," etc. The same section further provides that 
the lands herein authorized to be taken "shali not be Used except in such 
manner and for such purpose only as shall be necessary for the construc- 
tion and convenient opération of said railroad, telegraph, and téléphone 
lines." If any other use than for railroad purposes' would cast an addi- 
tional burden on the land of plaintiffs, the same could not be used for 
any other purpose than that for which it was condemned, unless express 
authority, or authority by necessary implication, was given, authorizing 
condemnation for such additional use. We do not find in this case an}^ 
such authority given as would authorize the use of the right of way for 
any other than railroad purposes, but, on the contrary, we find such use 
expressly prohibited bylhe act of corigress of June 1, 1886. It was un- 
der this act of congress that the right of way was condemned, upon the 
application of défendant, and the same was paid for as condemned by it. 
This power, granted by this act of congress, must be exercised for the 
purpose for which the power wàs granted, and for no other purpose; for 
lands acquired by corporations for a specified purpose cannot be used 
for others. Green's Briee, Ultra Vires, pp. 104, 109-112; Imlay v. 
Railroad Co. , 26 Conn. 256 ; Tdegraph Co. v. Smith, 18 Atl. Rep. 910. The 
land taken by défendant in this case, nnder the act of congress of June 
1, 1886, was taken in invitmn, and défendant only acquired an ease- 
raent to it, and such easement as the act of congress authorized. But 
does the use of the railroad right of way by défendant for the pur- 
pose of building a wagon and passenger bridge subject the land of plain- 
tiflfs to a new use which injuriously affects the same? If it is a new 
use which does not injuriously affect the value of their land, then 
their estate in such land is not injuriously affected by the supervening 
servitude, and there is not a taking of'thèir property. In every case 
where there is a taking of private property for public use it must be with 
just compensation. Article 5, Amendment to the Constitution of the 
United States. What is meant by the taking of private property, or, 
rather, what is meant by an additional taking? There has been one tak- 
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ihg by the défendaîiti Was the use of its railroad.right of way for the 
■apprôaches of a wagon and passenger bridge an additional taking? Mr. 
'Elliotl, in bis work on Roads'âWd Streets, 155, says if fherë is a — 
"Subjection of the land to an easément, or any otlier biirden incompatible 
with the dominion of the owner, or the serious interférence with tiie use or 
the enjoyment of the property, it will be deeraed a taking, vvithin the mean- 
ing of the organic hiw. An incident annexed to land may be of value, and to 
wrest stich a thing from the owner for a public useis to take froni him his 
property. ïhe term 'property' is by no means liinited to land itself, but 
embraces ail the incidents wlilch give value to tlie owner, and includes tlie 
right wldch pertains to the ownership of things real and personal; and, wben- 
ever there is a direct and substantial invasion of thèse rights, there is a tak- 
ing, in the constitutional sensé, conferring upon the owner a right to com- 
pensation." 

The suprême court of the United States in Pumpelly v. Green Bay Co,, 
13 Wall. 166, says— 

"Thatit remains triie that where real estate is actually invaded by superin- 
duced additions of wator. earth, sand, or other material, or by having any ar- 
tiflcial structure placed on it, so as to elïectually destroy or impair its useful- 
ness, it is a taking, within the meaning of the constitution." 

— And, as a matter of course, one that gives the owner a right to additional 
compensation, beeause his land, if the additional burden is cast upon it, 
is again taken for public use, and he is entitled to additional compensa- 
tion, although the land may hâve been taken and paid for, if paid for a 
use Qther than the one. for which it is taken the second time, as whatever 
use was contemplated in the original condemnation, and the damages re- 
sulting therefrom are the damages and use included in the assessment 
therefor. But a use beyond the purpose of that condemnation, and which 
could not, for the want of légal power, be included in it, would be a new 
use, and .would create a new servitude, if it cast any additional burden 
on the lands of plaintiflTs, or on the right of way already eondemned for 
a spécifie purpose. The question then présents itself, does this use of 
the right of way qf defe.ndant, already eondemned for railroad purposes, 
for the apprôaches tp the wagon and footway part of its bridge, under 
the above rule laid down, cast an}' additional burden on the adjacent land 
of plaintiffs? If such use aflects the value of such property to an ex- 
tent to which it was not afifected by the original taking, then it is sub- 
jected toi a new use, which créâtes an additional burden upon its owner, 
and -vyhich. subjects the land to a new servitude, and consequently there 
is a taking of private property for public use, which has not been paid 
for. The proof subniitted in this case shows that plaintiffs are the own- 
ers by right of perpétuai occupancy of the lands on either side of the ap- 
prôaches to the wagon and footway part of the bridge for several hun- 
dred yards back of the river on the Cherokee side of it; that the same is 
the river, front at the above-named point; that there is now, and bas been 
for ra&ny yeafs, a ferry owned in part by plaintiffs, used by them in cross- 
ing wagons, foot passengers, and live-stock of ail kinds for hire over the 
Arkansas river; that sajd ferry now lands, and has for many years landed , 
on the Qherokee side of the river on the lands owped by plaintiffs; that 
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the same hâve a peculiar value because of their being partieularly idapted 
to use as the site of a ferry-landing. The plaintiffs show the existence 
of the ferry, and its landing on their lands, loprove the eligibility of the 
same as a ferry-landing. Can this fact be taken into considération in 
assessing the value of thèse lands? Ard are they rendered less valuable 
for use as a ferry-landing by the building of the bridge as a wagon and 
footway bridge? When privale property is taken for public use, the 
owner is entitied to fuU compensation, which means the fair market 
value of the propert}' at the time of th e taking. In Boom C-o. v. Patterson, 
98 U. S. 408, the suprême court of the United States says: 

" The inquiry in such cases must be, what is the property worth in the mar- 
ket, viewed, net merely with référence to the uses to which it is at the time 
applied, but with référence to the uses to which it is plainly adapted? ïhat 
is to say, what is it worth from its availability for valuable uses? Property 
is not to be deemed worthless because the owner allows it to go to waste, or 
to be regarded valueless because he is unable to put it to any use. Others 
may be able to use it, and make it subserve the necessities or conveniencies 
of life. Its capability of being made thus available gives it a market value 
which can be readily estimated. So many and varions are the circumstances 
to be taken into account in determining the value of property condemned for 
public purposes that it is perhaps impossible to formulate a rule togovern its 
appraisement in ail cases. Exceptional circumstances will modify the most 
carefuily giiarded rule; but, as a gênerai thing, we should say that the com- 
pensation to the owner is to be estimated by référence to the uses for which 
the property is suitable, having regard to the existing business or wanta of 
the community, or such as may be reasonably expected in the future." 

In the case of Railway Co. v. Woodruff, 49 Ark. 381, 5 S. W. Rep. 792, 
the suprême court of Arkansas fully recognized the above rule, and held 
that, in estimating the value of the land of Woodruflf, the fact that 
such land had on it a site well suited for the landing of the énd of a 
bridge might be faken into considération in fixing the value of the same. 
The court further said: "In a proceeding to condemn a site for a rail- 
road bridge, évidence to show that the land required for that purpose 
possessed peculiar advantages as a bridge site is admissible as afiecting 
the question of its value." In the case of Railway Co. v. McGehee, 41 Ark. 
202, the land appropriated by the railroad oompany was worthless for habi- 
tation or cultivation, but its prospective value for a ferry-landing, to be es- 
tablished in the future, was allowed in the estimate of damages. Under 
the above rule the adaptability of the lands of plàintifiT for ferry-landing 
purposes is a circumstance that they hâve a right to insiat upon as an 
élément that goes to make up the market value of their lands. If the 
défendant, by the construction of its wagon and footway bridge, neces- 
sarily injlires the value of plaintiflFs' lands, such value growing out of its 
adaptability as a ferry-landing, does it not take away this élément of 
value? If so, there is a burden cast upon the land by the défendant, — 
a servitude of such a character as to injure, if not largely destroy, its 
value. If the act of défendant ih building its railroad bridge did not 
afl'ectthis peculiar value of the lapdsof plaintiffs, aiid its building its 
footway and wagon bridge does àffect such value, or if its building its 
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raiiroad did not as largely affeot the value of such lands as.does the 
building of its wagon and foot bridge, then, by such last-named act, 
there is most certainly a new servitude cast on the land, which affecta 
its value. The peculiar value of this land grows out of the fact that it 
is eligible as the site of a ferry -landing. One of the éléments that largely 
mates it so eligible for such purpçse is that at that point on the river 
theré is a ferry, with a large patronage from the people. Take away that 
patroiiage, and it is scarcely any more eligible or valuable as the site of 
a ferry-landing than any other point on the river. The building of the 
wagon and footway bridge will very largely destroy the patronage of the 
ferry, àhd in this way affect the value of the ferry-landing. The build- 
ing of thte bridge as a raiiroad bridge only could not to this extent af- 
fect the.valuè of the land, because the. amount of patronjige the raiiroad 
would také fronj the ferry would amount to scarcely nothing, and, in 
condemning the land for railway purposes alone, there would be no in- 
jury of this kind to take into considération. I think we can therefore 
see that it i'S clearly a nèw use, — a new servitude cast ppon the land by 
the buildiiig of the wagon and foot bridge. A property which has been 
condemned for public use under the right of eœinent domain cannot be 
subjected, under such condemnation, to an additional charge, without 
another condemnation; for, when the public use bas ceased, the prop- 
erty will-then revert to the' former owner. Mills, Em. Dom; §57. Some 
évidence has been offered to show that the value of this land as a ferry- 
landing site was taken into considération when the right of way for raii- 
road purposes was condemned. It could not be, as the building of the 
raiiroad or the raiiroad bridge could not materially affect the value of 
this land'by the taking of patronage from the ferry, which bas its land- 
ing on thèse lands, and thereby they are made more valuable. Then 
the injury tô them by the building of a wagon and foQt way bridge could 
not bave been considered in the first condemnation, because défendant 
at that time hàd no authority to build such a bridge. Under the act 
of congress of June 1, 1886, the land could be condemned but for one 
purpqse, àhd that was the purpose of a, railway; for this was taking pri- 
vate property for public use by the right of eminent domain, the exer- 
cise bf a reservèd sovereign power, and suçh power can only be exercised 
when the poyrer is granted, and in the manner granted. , Lewis, Em. 
Dom. § 237. The cou<;i emnati on of private property for public usemust 
be to subserve the use authorized. 

We are not to consider any direct injury to the ferry franchise, but we 
may consider the existence of this franchise, and the fact that it is be- 
ing used, and, that a ferry is beingrun, which does a large business, and 
which on crie side of the river has its landing on the land of plaintiffs, 
adjacent to the approach to the bridge, and for thèse reasons the land 
is made more valuable. This is an evidentiary fact, to show the eligi- 
bility of this land for a. particular purpose. It is claimed that this 
àdditionalburden can only be considered; as affecting the interest of the 
holder of the fee o^f this Içnd, ihe Cherotee Nation. As between the 
holder of the fée ànd an ordinary teriànt this is true, but thèse plaintiffs,. 
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under the laws oiF the Cherokee Nation, hold this land in such a way 
as to give them the right ôf perpétuai ocçupancy. The reason why ad- 
ditional damages, growingout of a new burden cast npon the property, 
goes to the ovvner of the fee is because the ordinary tenant is not likely 
to hâve an interest so durable as that it ean be affeçtedjby this new charge 
cast upon the property. But if the party ;bas suçh; a perpétuai interest 
in the property that it is manifest that the additional burden cast on it 
does injury to it, the reason of the rule ceases, and in justice a new prin- 
ciple should opèrate.' While citizens of the Cherokee Nation do not hâve 
a fee to the lands they o'cëupy, they cari hpld them forever, and fuUy 
enjôy the profits arising from them, and tliis right may be granted to 
their heirs, or may descend by inlieritance. Practically they get ail the 
productions of the land, the same as though they held it in fee. If 
there is any peculiar value to the land, it attachés to the right of posses- 
sion, and the occupant gets the benefit of it. The plaintiff's hâve such 
a right to their lands as that they could résume possession of them when- 
ever the original use for the purpose for which they were condemned 
shall be finally abandoned; and, while they do not hold the fee to the 
land, I think their interest is so great as to entitle them, as perpétuai oc- 
cupants, to compensation for the additional servitude cast upon theiv 
lands, for this additional servitude affects them more intimately and 
more eff'ectively than it does the Cherokee Nation. The circuit court of 
the United States, in Northern Pac. R. Co. v. St. Paul, M. & M. R. Co., 
1 McCrary, 302, 3 Fed. Rep. 702, déclares: "The open and acknowl- 
edged possession of a party is sufficient to maintain injunction to pre- 
vent such possession being disturbed by being taken ibr a R. R. right 
of way." I think this principle is justly applicable to the existing con- 
dition in this case. 

The remaining question which was presented in argument is, has con- 
gress conferred upon défendant the power to condemn the property of 
plaintiffs for approaches for a wagon and footway bridge? As already 
declared, there is an additional taking of the property of plaintiffs, be- 
cause there is, in addition to the easenient àlready enjoyed by défendant, 
the subjection of the property to an additional servitude, which amounts 
to another taking; and, before there can be that taking by the défendant, 
there must be authority for it. The right of eminent domain in govern- 
ment is the right to take private property by an extraordinary method; 
extraordinary, because it does not involve the consent of the owner. Be- 
cause it may thus be asserted against the individual citizen, the party 
asserting it must assert it by the authority of the law-making power, 
•when given in express terms or by mecessary implication. Lewis, Em. 
Dom; §240, says: "Theexerciseof the power being against common right, 
it çannot be implied or inferred , but must be given in express terms or 
by necessary implication." When the act of congress authorizing the 
building of the -wagon and footway bridge fails to mâke any provision 
, for compensation, it is to be presumed that congress did not intendthat 
the powerof eminent. domain should beexercised, but it contemplated 
Ihat the right might be obtained by negotiation, by contraet with the 
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ôwners. This prînciple ia fully sustaitied in Penmylvanîa R. Co.^a Appeal, 
93 Pa. Sti 150. Judge Dillon, in his able work on Municipal Corpora- 
tions, (section 469,) says: 

"Not only must the authority to municipal corporations orother delega^e(l 
législative agents to take private property be expressly conferred, and the use 
for whjch it is taken specifled, but the power, with ail constitutionaland statr 
utory limitations aiid directions for its exercise, mnst be strittly construed. 
Sincethe power to condemn private property against the will of tiie owner is 
a stringent and extraordinary one, based upon public necessity, or an urgent 
public policy, tlie rule requiring the power td be strictly construed, and the 
prescribed mode for its exercise strictly followed, is a just une. and should, 
within ail reasonable limits, be inflexibly adhered to and applied." 

The right of eminent domain is one whicii lies dormant in the state 
until législative action is had pointing out the occasion, mode, condi- 
tions, and agencies for its exercise. Dyckman v. City of New York, 5 N. 
Y. 434; Cooley, Const. Lim. 527; Allen v. Jones, 47 Ind. 438. 

The court in Water-Works Co. v. Burkhart, 41 Ind. 364, said: "No 
property can be taken for public use by condemnation or oiherwisethan 
by législative authoritjs and in the manner and for the purposes author- 
ized." Thèse déclarations of a légal principle are fully sustained by ail 
the authorities on the subject. 

It is claimed for the défendant that the act of congress of June 1, 1886^ 
granting a right of way to the défendant for railroad, telegraph, and tél- 
éphone purposes, and the act of coiigress bf Mardi 15, 1890, authorizing 
the construction of deiendant's bridge across the Arkansas river, at Ft. 
Smith, as a wagon and footway bridge, are to be construed as laws 
pari materia. I think this is correct. But by such construction we 
cannot evolve from thèse acts of congress the power to condemn the prop- 
erty of plaintiffs, unless such power, expressly or by necessary implica- 
tionj exists in one or, the other of thèse acts, and unlegs the purpose of 
the exercise of such power is to be found,' expressly or by necessary im- 
plication, in one or the other of them. Does it so exist? As we hâve 
already seen, by the act of June 1 , 1886, the défendant was authorized to 
take property and use the same for ail purposes of a railway, and for no 
other purpose,-— a right of way, etc.; and the section further provides 
that the lands taken "shall not be used except in such manner and for 
such purposes only as shall be necessary for the construction and con- 
yenient opération of said railroad, telegraph, and téléphone lines." Use 
of the lands for approaches of a wagon and footway bridge is not use for 
railroad, telegraph, or téléphone purposes. The use for railway pur- 
poses alone is the use to which the land authorized to be condemned was 
îimited ))y the act of congress. Then tJfvere is no express authority to 
condemn for the use of a footway: and wagon bridge in this act of con- 
gress, nor does it appear by necessary implication. But, on the contrary, 
a use of that kind, as well as ail other uses, except for railway, telegraph, 
and téléphone purposes, is expressly prohibited. In the act of March 
15, 1890, authorizing the building of a footway and wagon part of the 
bridge, there is not a word on the subject of the condemnation of pri- 
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vate property to be used in the construction of the bridge. There is tbere- 
fore in this act no express authority to condemn, nor can it ariseby nec- 
essary implication. If there is no authority in either act to do this thing, 
we cannot create an authority by construing the two acts as laws pari 
materia. If the authority does not exist in either of the acts, we cannot 
find its existence by putting them together. After a careful examina- 
tion of t'aese laws of congress, and ail the authorities upon the condem- 
nation of private property for public use, I hâve arrived at the conclu- 
sion that défendant bas now no power to condemn the land of plaintiffs 
for use as an approach for a wagon and footway bridge; and to get the 
right, and use the same for such purpose, défendant must either go to 
congress for authority to exercise the right of eminent domain, or nego- 
tiate with plaintiffs for the use of the right of way as an approach to its 
wagon and footway bridge. It is in my judgment a matter of great re- 
gret that authority to condemn bas not been given, as it works delay in 
the completion of a great thoroughfare, which will be an important agency 
in secnring the development, progress, and prosperity of the country, and 
consequently of great and lasting benefît to the people. Yet when plain- 
tiffs hâve a légal right, although it may bebut a small one, when weighed 
in the balance against the gênerai good to be subserved by the early com- 
pletion of the bridge, still it is a right, no matter how small it may be, 
that must receive the full measure of protection afforded by the law, and it 
is a right of which plaintiffs can be divested alone in the manner provided 
by the law. I am sure no one, after a full investigation of this whole 
question, will ask that plaintiffs' rights be taken from them without au- 
thority of law. The motion to dissolve the injunction, and the demur- 
rer to the bill, will be overruled. 



Amato V. Northern Pac. R. Co. 
(Circuit Court, S. D. New Tork. Jane 24, 1891.) 

1. IKJUKT TO Employés— CoSTRiBUTORY Négligence— Question fob Jury. 

PlalntifE's testimony was that he was working with cther laborers for défendant 
railroad on the west bank of a river, and that it was the custom of the défendant at 
the end olthe day to carry them on cars aoross the bridge ; that on the day he was 
injured the boss told them they would hâve to walk, ani3 that it would be safe, as 
no éngine wonld cross for two hours; that on account of a lame side he was unable 
to keep -up wiln the others ; that when part way over he saw an engine coming, and 
tried to step aside, but caught his f oot under the wheel. The bridge had a single 
track, and there was uo room to waik at the sides, though one côuSd step out of the 
way D^ a train. The track was frozen and slippery, and it was after night-fall. 
Heîd, that the court properly lef t the question of the defendant's contributory nég- 
ligence to the jury. 

3. Same — Evidence. 

The :e was no error in directing the jury that they could take into considération 
the statement made by the boss that it would be safe to cross, and that no ejigine 
would cross for two hours. 

At Law. 

The plaintiff, an Italian, 24 years of âge, was, in 1888, intheemploy 
of the défendant as a common laborer. On the evening of November 
v.46F.no.9— 36 
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6th, of that year, he was run over by a locomotive of the défendant,, re- 
ceiVÎng injuries which resulted in the amputation of his right foot. He 
sués to recover damages for this injury which, he allèges, waS caused by 
the defèhdànt's négligence. Thé action was tried at thé Apiril circuit, 
and resulted in a verdict of $4,000 for the plaintiff. The défendant 
thereupon moved to set aside the verdict as contrary, to laW, against the 
weight of évidence and for excessive damages. The plaintiff testified 
that on the day in question he wàs engaged with 56 other laborers in 
working oh the west side of the Missouri river, near Bismarck, N. E). 
The lodging place of thèse workmen was on the east side bf the river, and 
it was the custom of thé defendàiit at about half past 6 in the aft'ernoon 
to carr}' them on cars across the bridge to their homes. On the day in 
question the foreman who had charge of this partj^ of laborers informed 
them that they could not be carriôd home in the usual manner, but 
would hâve to walk across the bridge; aiid that it would bè safe to do so 
as no 6)3gine would cross until half past 7. The entire pàrty started to 
cross the bridge on foot. The plaintiff had received an injury to his 
side a short time previous, and was unable to keep up with the others. 
When near the center he saw an engine coming towards him. He tried 
to step aside, but caught his foot under the wheels and received the in- 
jury described. The Bismarck bridge is straight, it has a single track, 
aiid is 1 ,450 feet in length. On the day in question the track was slightly 
frozen. Tho plaintiiï could bave stepped off the track out of the wa}'^ of 
the engine if he had seen it coming, but there was not room at the side 
of the track to walk. He could hâve crossed at the side only by crawl- 
ing from one trestle to another. The foregoing is, in substance, the ac- 
count of the accident given by the plaintiff. On the part of the défendant 
several witnesses testified that the plaintiff was injured at a point several 
hundred feet from the east end of the bridge while attempting to jump 
on the front board of a moving engine. It is unnecessary to consider 
this testimony further than to say that it entirely exculpated the défend- 
ant; if true,the défendant was proved to be free from négligence, and the 
plaintiff was shown to be guilty of gross contributory négligence. The 
jury, however, believed the statement of the plaintiff and rejected that 
of the défendant. At the close of the plaintifï's case and again after the 
évidence was ail in the défendant moved to direct a verdict on the ground of 
the contributory négligence of the plaintiff. Upon this question the court 
charged the jury, alter calling their attention to the évidence which 
tended to show that the plaintiff should bave seen and avoided the en- 
gine, as folliaws: 

"Of course, on the other hand, you havè the lighttotakeinto considération 
the staternent which the plaintiff says was made to him by the defendant's 
boss, that it was safe ior liim to cross at that time, and that no engine would 
cross the bridge until about 7:30 o'clock.'? 

The défendant excepted to that portion of the charge just quoted. 
This exception and the exception to the refusai of the court to direct a 
verdict on the ground of contributory négligence w^re the only ones taken 
by thé deféiidant. The point that the défendant wasfreôfroni fàult, and 
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that the négligence which caused the accident was that of the engineer, 
who was a fellovv-servant vyith the plainliff, and the point that this court 
has no jurisdiction of the action, were not raised at the trial. 

Roger Foster, for plaintiff. 

Henry Stanton, for défendant. 

CoxE, J. The verdict was not against the weight of évidence. It is 
true that the plaintiff testified to pne version of the accident and several 
witnesses called for the défendant testified to a différent, and wholly ir- 
reconcilable, version; but this did not authorize the court to take the 
question from the jury. Such disputes are peculiarly within their prov- 
ince. A Yérdict, so rendered, should not be disturbed if there is any 
evidenfte to sustain it. Davey v. Insurance Co., 20 Fed. Rep. 494; Bunt 
V. Steam.-Boat Co.,24. Fed. Rep. 188; Greany v. Railmad Co., 101 N. Y. 
419, 423, 5 N. E. Rep. 425; Sherry v. Rnilroad Co., 104 N. Y. 652, IQ 
N. E. Rep. 128. It was not error to subniit the question of the plain- 
tifî's négligence to the jury. Contributory négligence is a défense in the 
fédéral courts; the burden is upon the défendant to prove it. Houçih 
V. Railway Co., 100 U. S. 213; Coasling Co. v. Toison, 11 Sup. Ct. 
Rep. 653, 139 U. S. 551. As a gênerai rule this question is for 
the jury. It is only where the évidence is practically undisputed and 
the inferences deducible therefrom point to the conclusion that the plain- 
tiff was at fault, and to that conclusion alone, that the court is justifled 
in determining the question as matter of law. Dunlap v. Railroad 
Co., 130 U. S. 649, 9 Sup. Ct. Rep. 647; Kane v. Railroad Co., 128 U. 
S. 91, 9 Sup. Ct. Rep. 16; Railroad Co. v.Stout, 17 Wall. 657; Railroad 
Co. V. Woodson, 134 U. S. Q14, 10 Sup. Ct. Rep. 628. 

The question of plaintiff 's négligence was one of fact and it was sub- 
mitted under instructions as favorable to the défendant as it could ex- 
pect. If the jury found that the défendant, having theretofore conveyed 
the workmen across the bridge to their homes at the end of the day's 
work, neglected on the occasion in question to provide the usual trans- 
portation, and ordered them to return aiter night-fall, on foot,, across a 
long and slippery bridge, high above the water and unproyided with a 
footway; if the jury found that the plaintiiï was induced to take this 
perilous journey upon the assurance of the défendant through its agent 
— the plaintiff's foreman — that it was entirely safe to do so as no engine 
would cross the bridge for two hoûrs; if the jury found that the plain- 
tiff relied upon this assurance of safety, and, being disabled, was devot- 
ing his attention and using his best énergies toavoid the dangers beneath 
his feet; if they found that while in such a position he was run over by 
a locomotive, without signal or warning so that he did not see it until 
too late to escape; they were at liberty to find that the défendant had not 
succeeded in proving, by a prépondérance of évidence, that Ihe plain- 
tiff was guilty of conti-ibutory négligence. The uncontradicted testimbny 
that he was told by the defendant's agent àt half past 5 fhat for two 
hours no engine would cross the bridge certainly distinguishes the case 
from that ôï a mère trespasser or the case of a person rightfuUy on the 
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track but to whom no such assurance of eafet}^ bas been given. Bradley 
V. Rq.ilroad Co., 62 N. Y. 99; Erickson v. RaUroad Go., 41 Minn. 500, 
43 N. W. Rep. 332; Oldenburg v. RaUroad Co., 124 N. Y. 414, 26 N. 
E. Rep. 1021; Palmer v. RaUroad Ce, 112 N. Y. 234, 19 N. E. Rep. 
678; Ormsbeev. RaUroad Corp., 14 R. I. 102; Warren v. RaUroad Co., 
8 Allen, 227; Hooker v. RaUroad Co., 76 Wis. 642, 44 N. W. Rep. 1085; 
Goodfdlow V. RaUroad Co., 106 Mass. 461. 

The exception to the charge was uot well taken. It is never error for 
the court to instruct the jury to consider évidence properly presented. 
In the présent instance the testimony was highly important and bore 
directly upon the question under considération. 

It is thought that the court bas jurisdiction of the action. Uhle v. 
Burnham, 42 Fed. Rep. 1. At least the contrary bas not been made to 
appear. 

The other questions argued need not be considered for the reason that 
they are presented now for the first Lime. No error can be imputed to 
a trial court for failing to deal witb propositions not brought to ils at- 
tention. As before stated but two exceptions were taken by the défend- 
ant, and thèse bave been sufBciently considered. 

The motion is denied. 



Shain v. Goodwin. 

{Circuit Court, N. D. Califomla. May 4, 1891.) 

ê 

1. Gamblino Contraot — Pkomissort Notes. 

Pen. Code Cal. § 330, déclares "any banking game played with cards, dice, or 
device for money " an offense punishable by fine, and Civil Gode, § 1(567, déclares 
any contraot contrary to the polioy of express law, or " contrary to good morals, " to 
be unla'wf ul. HeW, that notes given for a debt created by throwing dice are in- 
valid between the original parties or purchasers with notice. 

3. Samb— Innocent Holdeh — Bueiibn or Peoof. 

Id an action brought by the indorsee of such notes, the invalidity of their origin 
having been shown, the burden is cast upon the plaintifE of showing that he took 
them for value, and without notice of the illegality of the considération , and, where 
the évidence on this subjeot is evasive, uncertain, improbable, and unsatisfactory, 
a judgment will be rendered for defendaut. 

At Law. 

Vincent Neale, for plaintiff. 

Joseph D. Redding, for défendant. 

Hawley, J. This action was brought by plaintiff to recover the 
amount due upon two certain proœissory notes, each for the sum of 
$1,500, one dated July 5, 1884, the other October 5, 1884, and each made 
paya.ble within 90 days after date. The notes were signed by the de- 
fendant, and made payable to Edmond Morris, or order. Each note is 
indorsed as follows: "Edmond Morris: Without recourse,pay to Joe. E. 
Shain, qr order. T. H.Cunningham." The cause was tried before the 
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court without a jury. Plaintiff offered the notes in évidence, and then 
rested. Défendant; offered in évidence the déposition of Edmond Mor- 
ris, taken on behalf of the plaintiff. This was ail the testimony taken 
in the case. 

It is contended by the défendant that the notes were given for a gam- 
bling debt, and that the burden of proof is upon the holder of thèse 
notes to show that he received them before maturity for a valuable con- 
sidération, and without notice of any illegality. With référence to the 
considération of thèse notes, Morris testified upon his direct examina- 
tion as follows: 

"Question. What was the considération for thèse notes, Mr. Morris? An- 
swer. AVell, it was a debt that he owed me. Q. How was that debt evi- 
deneed, if evidenced at ali, before thèse notes were given? A. Well.. it was 
some money that I winned from him. I had a gambling transaction with 
him, as you usually call it." 

And upon cross-examination as follows: 

"Question. What was the considération for thèse notes? Was it that gam- 
bling? Answer. It was money that he had winned from me, and Ihad winned 
a portion of it back, and he gave me thèse notes iu satisfaction of the debt." 

The facts in relation to the gambling between thèse parties is given by 
Morris as follows: 

"Question. Now, you ,have stated that the notes sued upon in this action 
were for money you woii from Goodwin in a gambling transaction. State 
what that gambling transaction was? Answer. Well, about the M of July, 
iu the morning or night, him and me were gambling, that night and the night 
before, and he iiad beaten nie out of eighteen himdred dollars dealing faro, 
and twohundred dollars plajing casino, and I paid him his money, and he 
went away, — pa;d him two thousand dollars, — and after he went away I hap- 
pened to go over to the Palace Hôtel, an hour after this transaction took 
place, as near as I can recollect, and he was in the bar-room of the Palace Hô- 
tel, and we naturally began to gamble again, aud we shools; dice, — sliook one 
dice, — ^for two hundred dollars a sha){e, and it resulted, eventually, of my 
beating liim out of flve tViousand dollars." 

It appears that before défendant signed the notes in question he had 
givén due-bills for the amount, and thèse due-bills were surrendered, 
and the notes executed in proper and due form. The testimony of Mor- 
ris relating to the settlement is as follows: 

"Question. After winning this flve thousand dollars, state how it was sec- 
tled. Answer. It was settled by his paying me one thousand dollars in cash. 
That morning he paid me one thousand dollars in cash, and he said he would 
see me the next day, and settle the balance. The next day 1 didn't see him, 
which was the 3d of July, and on the 4th of .July he hunted rae up himself, 
and gave me thèse notes, and asked me to take thèse notes the way that he 
, wanted it donc." 

Section 330, Pen. Code Cal., provides that "any banking game played 
with cards, dice, or any deviçe, for money, * * * is punishable by 
fine." Section 1667 of the Civil Code providès that a contract which is 
contrary,to the policy of express law, or "coutrary to good morals," is 
not lawful. i 
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Conceding, as elaimed by plaintîff, that the suprême court of Cali- 
fornia in Corbin v.' Wachhorst, 73 Oal. 411, 15 Pac. Rep. 22, decided that 
throwing dice for moiiey is not ui>lawful, and was not such a game as 
was forbidden by any statute of this state, still the question remains 
■whether, upon the facts of this case, which are dissimilar' in several es- 
sential fèatiirèsfrom Corbin v. Wachkorst, the contraethetween' the parties 
to thi^ow dice for money, upon which the considération of the notes is 
based, was not uniawful under the provisions of the Civil Gode. In 
Corbin v. Wachhorst the parties plaintifFand défendant, with two other 
persons, played at the game of throwing dice, and during the game de- 
fendant borrowed smal] amountsof money, which in the aggregate 
amouhted to $350, and when the game'closed the défendant signed a 
note, and delivered it to plaintiff, for the amount thus bttrrbwed. The 
décision sustaining the validily of the note thus given ig based upon the 
facts that the money was loaned in good faith, and that it did not ap- 
pear that the plaintiff won any of the môney, or that défendant lost any 
of it, in the dice throwing. The court said: 

"No part of the considération of the no,té.wHs money won by plaintiff from 
défendant. It was ail for money loaned by plaintiff to défendant, which plain- 
tift' took ont of his money drawer and liis safe. Plaintiff hiinself was not 
winner at the game, and of the players it does not appear who was winner or 
loser when the game emled^ about ten o'clock. * * * Adaiitting that the 
plaintiff knëW'the baoney'which the défendant borrowed from hihi was to be 
used afterw'ârdâ In the'gaih^ df dice throWirigj he did not îoan it with a^view 
to hâve it us^d in a gaib'é dèclaied by lav^ tô be Unlawf iil, and was entitled 
to recover Bh à c'6hiract, the considération 6f Which was money loaned. It is 
elaimed thât the Civil Code provides that a edntràct is not lavvful when it is 
'contrâry tp good morals.' Cônceding, without deciding, that'a note given 
for money Ibst at dice throwing is a cèritract based upon 'an immoral con- 
sidération, *ànd Still the, aéifiendarit was liable on the noté for he borrowed 
monéy from "the plaintiff, ànd' gave the note therefor, and, if the défendant 
used it in pfàj|ih^ àt dicé thjowing, as hë did, and the plaintiff knew it would 
be so used w'hén'he loaned ït,'and thé plâ'iiitiff, as hedid, loaned the money 
in good faith to the défendant, who knew wiiat he was doing, and the plain- 
tiff is not sbown tohave won the money for whjch the note was given, nor 
the défendant tç hâve lost it, in the game, the latter is liable on the note. 
Poorman V. Jifills, 39 Cal,,, 345. V or non constat from the flndings but 
what the tnoney loaned in 'good f aitlf'tb a man compétent to contract may 
still be in his possession, or hâve been usèd for some other purpose to his ad- 
vantage.",. ,'. ■ , : : , . . ' 

In this case! ilt cleariy appears that the contract between the défendant 
and Morris, té Whom the notes were'^ivèu, was to play at the game for 
$200 per shaké, and the défendant lôst'àhd Morriswoh the full amount 
of money for wnich the hôtes were givéh. This was the only considéra- 
tion for the notes. The contract was "contrâry to good morals," and 
therefore illégal, ùnder the express provisions of the Code. 
■ In Scott V. Courtney, (7 Nev. 421,) Which was an action t6 recover 
mbliey won by plaintiff' and lost by défendant at the game of faro, a 
game licensedby' the statute of ■ that state. the court held that the ac- 
tion could not be maintained. In the opinion the court said: 
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"Jn the United States wagering and gaming con tracts seem ta hâve met 
with ho counténance f rbm the'courts, and cbrisequently iri iiearly every state 
they are held illégal, as being inconsistent With the interests of the commu- 
nity, and at varianee witii the laws of morality. 2 iSmitb, Lead. Cas, oéB." 

In Inmn v. WiWlar, 110 U. S. 499, 4 Sup, Ct. Rep. 160, the suprême 
court, in discussing the question whether dealing in- futures by means of 
contraot of sale or purchase, for purposesof speculating upon the course 
of the market, was valicl,,said: "Geiierally, in this çountry ail wigering 
contraets are held to be illégal and void as against public policy;" citing 
Lewis V. U. S., 92 U. S. 513; Mason v. Bogg, 2 Mylne & G. 443; Put- 
namv. Russell, 17 Vt. 5,4; ^Vest v. Bank, IdYt. 403; Mosesv. RaïUet, 2 
N. H. 488; Findlny v. Jffomer, 2 Conn. 350; Logan v. Anderson, 18 B. 
Mon. 1 14; Fatten's Appeal, 45 Pa. St. 151 ; Graeff's Appeal, 79 Pa. St. 146; 
Bâtes V. Paddock, (lU.) 9 N. E. Rep. 257; In re Bafes, 118 111. 524, 9 
N. î:. Rep. 257; Jervisv. Smith, 7 Abb. Pr. (N. S.) 217'. 

The considération for the notes being illégal, the next question to dé- 
termine is upon whom rests the burden of proof to show that the holder 
of the notes received them for value, before maturity, without notice of 
the illegality. In Bailey v. Bidivell, 13 Mees. & \V. 73, Baron Parkio 
said : 

"Itcertainly has been, since the later cases, the universal understanding 
that if the notes were proved to liave been ohtained by fraud or afîected by 
illegality, that aflorded a presumption that the person who had been guilty of 
tlie illegality would dispose of it, and would place it in the hands of another 
person to sue upon it, aiid tliat such proof casts upon the plaintiffi the burden 
of sliowing that he was a bona flde indorsee for value." 

In Graham v.Jjxrimer, 83 Cal. 177, 23 Pac. Rep. 286, thesame doc- 
trine is announced, as follows: "Section 1615 of the Civil Code pro\'ides 
that ' the burden of showing a want of considération sufiicient to support 
an instrument lies with the party seeking to invalidate or avoid it.' Con- 
ceding that this section applies to cases of illégal copsideration, whichis 
not quite clear, since the same Code distinguishes between a mère want 
of considération and an illégal considération, (sections 1607, 1608, and 
1667,) yet, when the défendant lias proved or the plaintifT has conceded 
that the considération for a promissory note upon which the former is 
sued by an indorsee thèreof is illégal, a prima fade case of notice to the 
indofsee of the illegality of the considération is thereby made, which 
discharges the burden of proof on the part of the défendant, and casts it 
upoh the plaintifs tô prove that hetook'the note for value, and without 
notice- of the illegality of the considération. Story, Prom. Notes, § 196; 
1 Pars. Notes & B. 188, 189; Ftdler v. Eutchings, 10 Cal. 52&;Sperryv . 
Spaulding, 45 Ca,l. 548."' The principles announced in thèse authorities 
are applicable to the facts of this case. 

The considération of the notes being illégal, it w^as necessary for the 
défendant to show, by a prépondérance of évidence, that the notes were 
assigned to an innocent purehaser for value, before maturity, without no- 
tice of the illegality of the considération. This the défendant has failed 
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to do. The évidence offered upon this point is found in the déposition 
of the witness Morris, and is as follows: 

"Question. To whom did you indorse those notes? Answer, Thomas H. 
Cunningham. Q. Do you know wliere Cunningham is now? A. No, sir. 
Q. When did you last see liim? A. I tliink about a year ago." 

On cross-examination he said: 

"Question. You say you indorsed thbse to Mr. T. H. Cunningham. An- 
swer. I sold them to Cunningham. Q. When were they indorsed? A. They 
were indorsed before they become due. Q. What did you receive for them 
from himV" 

At this point defendant's counsel objected to the question, and the 
witness refused to answer, on the ground that he was not obliged to give 
his private business away. The court ordered the witness to answer the 
question, and he then said: 

"I got one thousand dollars from Mr. Cunningham for thèse notes. Q. 
Where did he pay you this amount? A. I hâve forgotten whether it was in 
the Lick House. He was then keeping a saloon, — the Lick House saloon, — 
hira and Mr. Doyle. Cunningham and Doyie kept a saloon at the Lick House, 
and I am not positive where he i.aid me the money for tliese notes. Q. When 
did he pay you this? A. Well, he paid me some time after, and before thèse 
notes became due. Q. Where is Mr. Cunningham now? A. I do not know, 
sir. Q. How soon after thèse notes were signed by Mr. Goodwin did Mr. 
Cunningham pay you this one thousand dollars? A. Well I could not exactly 
tell the exact time; he paid me the day that I sold them to him. Q. Was it 
one week after that? A, 1 cannot exactly tel); it may be more, Q. How 
many notes did you sell to Mr. Cunningham? A. Isold two. Q. How many 
notes did Mr. Goodwin give you? A. Three. Q. He gave one note for flf- 
teen hundred dollars, — one for fifteen hundred dollars, — and how much was 
the other one for? A. One thousand dollars. Q. Can you not state whether 
or not thèse notes were bought by Mr. Cunningham one week, two weeks, or 
a month, or two months after they were drawn? A. It must be more than a 
week or njore than two weeks. * * * Q. Did he pay you in greenbacks, 
or in coin or check, or how. A. I could not be positive whether in green- 
backs or gold coin; maybe some in greenbacks. It is so long ago that I hâve 
forgotten the exact kind 6f money that he gave me, — in gold notes, green- 
baclis, or what. * * * Q. Do you know whose handwriting it is upon 
thèse notes between the names of Edmond Morris and T. H. Cunningham? 
A. No, sir. Q. Look at the other one, — atbothnotes? A. Idon'tknow. Q. 
Did you see that writing put upon those notes? A. 1 did not, sir." 

This testimony speaks for itself. It is evasive, uncertain, improbable, 
and unsatisi'actory. It is not sufficient to convince the.mind of the 
court that the notes were transferred before maturity to an innocent pur- 
chaser for value. .This opinion may be treated as a findingof the facts. 
The conclusion ôf the law necessarily follows therefrom that judgment 
should be entered in favor of the. défendant for his costs. 

It is so ordered. 
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United States v. Wallace et al. 
{District Court, D. South CaroUna. June 20, 1891.) 

1. JODGMENT— ReVIEW APTER TeRM — JURISnCTION. 

A fédéral court bas jurisdiction todetermiae whether a iudgment rendered by It 
at a previous term is void. 

2. Same— State Statute. 

Code Civil Proc. 8. C. § 195, which permits a court at any time within a year to 
relieve a party f rom a judgment taken against him throufçh mistake, bas no appli- 
cation to a judgment of forfeiture on a recognizance in the fédéral court, where tUe 
défendant was represented by an attorney, and tbe only mistake aUeged is that bis 
attorney failed to make défense. 

3. Ckiminal Practioe— Recogkizance— Waiveb. 

Wbere a person wbo bas been arrested and given bail for bis appearance volun- 
tarily appears before the commissioner at tbe preliminary bearing, and enters into 
recognizance for bis appearance at court, the validity of sucb recognizance is not 
affected by any irregularities in the proceedings leading to bis arrest, since be 
waived sucb irregularities by appearing. 
i. Same — Forfeiture of Kecogniza>ice. 

Wbere the surety on a recognizance not only appears lipon proceedings to forfait 
tbe recognizance, but also obtains a coutinuance of the cause, so as to suspend tbe 
entry of confirmation, be waives notice of tbe rule to plead. 

At Law. 

Abial Lathrop, Dist. Atty. 

J. P. K. Bryan, for défendants, 

SiMONTON, J. One L. W. Wallace, charged with violating sections 
5392, 5438, Rev. St., entered into a recognizance with J. C. Jaudon, as 
his surety, for appearance at October term, 1889, of this court. He iied 
the jurisdiction. His case was called at the October term, and at the 
succeeding January terni. As he failed to appear, a scire fadas on the 
recognizance was issued against him and Jaudon. The latter made re- 
turn under oath. In this return, after adniitting that he was the surety 
on the recognizance of the absconding deiendant, and aiter stating that 
he has good ground for believing that Wallace was within reach, and 
could be arrested, he prayed the proceeding against him be continued, 
"with no other désire than that the déponent may hâve ample time to ap- 
prehend the said Wallace, and deliver him into the custody of the mar- 
shal." This return, signed by W. J. Gaver, Esq., his attorney, was filed 
on 5th May, 1890. The continuance was allowed him. The hearing 
was also postponed atthe July term and at the succeeding October term. 
At the January term, 1891, the rule was made absolute, and the recog- 
nizance estreated, and adjudged fori'eited. Leave was given to enter 
judgment and issue exécution. The marshal levied under the exécution 
2d March, 1891. Mr. Gayer again obtained for Jaudon still further de- 
lay, on similar hope of arresting Wallace, by suspension of levy until 
May, 1891. Soon thereafter Jaudon filed his pétition, stating that, by 
the inadvertence of counsel employed by him, no return was made and 
filed to the rule to show cause why the recognizaice should not be for- 
feited, and the same was; adjudged by defanlt; that he has a good dé- 
fense in, la: w; prays that he be allowed to niake his return nuncpro tune, 
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and that, pending the hearing thereof, "the default be set aside, and pro- 
ceedings stayed." On this petitioii a rule to shôw caiise why the prayer 
thereof be not granted, was served on the district attorney, who, for an- 
swer to said rule, says "that the coiirt hath hot jurisdiction to set aside 
the said judgnient." The pétition, is not accurate in its statements that 
Jaudon made no retnrn, and that judginentby default was taken. He 
did niake return, in effect, admitting his liability, and craving indul- 
gence, 80 that he couldarrest Wallace; and aiter reasonable delay for this' 
purpose, judgment was taken on the return. 

No court of the United States can revise or aipend its own final decree 
or judgment for errors of fact or of law after the end of the term in whichi 
such deeree or judgment was rendered. Sibbald v. U. S., 12 Pet. 488 r 
Bronson v. Schùltm, 1Q4U. S. 417; PMlvps v. Negley, 117 U. S. 674, 6 
Sup. et. Rep. 901. The présent motion, however, is not directed to the 
correction of any error of law or of fact on the part of the court on ren- 
dering the judgment. . But eounsel bas intimated that he can show that 
the judgment.is void. The court bas jurisdiction over this question. 
Black, Judgm. § 307. The district attorney will answer the rule; bis 
exception to the jurisdiction being overruled. 

UPON FILING RETURN BY DISTRICT ATTORNEY. ' 

The district attorney bas filed bis return. The case seems to bave as- 
sumed a double aspect. In the pétition .Tnudoii seeks to open the judg- 
ment taken against'him,B0 that hemay make a défense thereto. He asks 
the court to do this, because he was deprived of this défense by the in- 
advertence'of his eounsel. lie argues that, as section 914 of the Re- 
vised Statutes déclares that the courts of the United States, should con- 
form to the practice, pleadings, form, and mode of procédure of the 
courts of the state in whieh tboy are severally establisbedi we shouldi 
foilow the -course jirescribed in section 195, Code CiviLProc. S. C.,. 
whieh permits the court at any time within a year to relie ve a party 
from a judgment, order, or other proceedings taken against him through. 
mistake, iiiadvertence, or excusable ncglect. This.is a provision of a. 
Code of Civil : Procédure, and therefore cnnnot apply to this iCase, whieh- 
is in a criminal court. . SUite v. Wilder, 13 S. C. 344. Essides this, the- 
courts of the United States bave no authority to set. aside, vacate, or 
modify tlieir final judgments alter the term in whieh they are rendered;. 
and this authority cannot be conferred on them by the statutes of a state, 
or the practice of its courts. Bronson v. Schulten, 104 U. S.. 410; In re^ 
Ghateaugay Iran Go., 128 U. S. 554, 9 Sup. Ct. Rep. 150; Association v. 
Barry, 131 U; 'S.. 120, 9. Sup. Ct. Rep. 75.5. Even were this . practice 
adoijted in this court, tho case, as presented by the pétition, would not 
come within it. In, Clark v. Wimberly, 24 S. C. 138, the court confine 
the relief afforded by this section 195 to parties who, by some mistake,, 
inadvertence,etc., bave lost the opportunity of being présent or of be- 
ing represented at the trial. Jaudon was represented throughout the 
case by an attorney,: and in this respect the pétition simply asks that 
he may uow be permitted to make a défense whieh his attorney failed 
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to make for him. Jaudon wa^ regularly tefore the court, which had ju- 
risdiction of him and of the sdre Jadis. "The défense could hâve been 
made; indeed the proeeeding— ' a rule to show cause'- — invited him to 
make it. Failing to do so, the resuit must be the samçias if he had for- 
mally made it, and failed." McNairv. Ingraham, 21 S. C. 74; McDow- 
oHv. McDomU, Bailey, î>ï. 330; Dimocit V. %joer Co., 117 U. S. 559, 
6 Sup. Ct. Rçp. 856. Sp much for the case made by the pétition. 

The district attorneymade an objection to the petit^pn, that it did not 
State the grounds of objection to the judgment fully; especially that ob- 
jection next to be noticed. He waived this, however, at the hearing. 
If he had.insisted upon it, the- objection wpuld hâve been sustained. 

The défendant at the hearing insists that the whole. judgment is void 
<ib initip. The position iffithis: that we must lookover the whole record, 
from the,;ineep^ion of the case against Wallace;, that, doing this, we 
wpuld find that the reçognizanco is.void; that the recognizance is the 
judgment, and that the proceedings by way oî.scirejaeias were u-sed 
solely to confirm judgment. There is no doubt that a recognizance is in 
the nature of a judgment confessed of record. Stff,te y. Ahrens, 12 Rich. 
Law, 493, and that the ficire facias, by its own language, is to confirm 
it. I hâve some doubt whether it is not too late for Jaudon to raise this 
question. But he bas the benefit of the doubt. Inspecting the records, 
it appears that Wallace was arrested on 4th September, 1889, on a war- 
rant bearing the same date,i,to which is attached an affidavit of H. W. 
Hendricks "that he has reason to believe, and does verily belle ve." 
Whether or not the cohimissidner had any other' affidàvit in his posses- 
sion does not appear. That Wallace when arrested gave bail iui his ap- 
pearance before the commissioner on lOth September, 1889. That sub- 
sequently he did appear before the commissioner on lOth September, 
1889, and was présent at the preliminary hearing. That the commis- 
sioner examined 23 witnesses, and that, as the resuit of the examination, 
he sent the case up, and that Wallace then and there entered into the 
recognizance, with Jaudori as surety. That Wallace made default, hav- 
ing departed the slate. This record shows that Wallace never was in 
jail, and that he was released from custody as soon as arrested. As- 
suming, for this case, that the warrant was void and the original arrest 
illégal, when Wallace was discharged he was free. Yet he voluntarilj' 
went before the commissioner six days afterwards, heard the witness ex- 
amined, and afterwards signed the recognizance, with Jaudon as his 
surety. Had he resisted or disputed the arrest in the first instance, or, 
being in custody, had then entered into recognizance, or had he disre- 
garded his bail to appear for preliminary examination, or, had he been 
in custody, and had moved to quash the warrant, or applied lor a habeas 
corpus, the resuit may bave been différent. U. S. v. Shepard, 1 Abb. 
(U. S.) 434. He, in niy opinion, waived ail objection. Indeed, if there 
had been no affidavit or complaint whatever, and the accused going vol- 
untarily before the officer, had given bail for his appearance to answer 
the indictment, it would bave been good. The giving of the undertak- 
ing thus vôluntarily would bave been a complète waiver of complaint, 
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déposition, prbof ôf probable bause,; and of ail irregularities in the case 
prior to giving of thé bail. U. S. v. Eldrëdge,XU tah,) 13 Pac. Rep. 677. 
Sée, also, City of Jvnction Oîty v. Keeffe, (Kan.) 19 Pac. Rep. 735; Ard 
V. State, (Ind.) 16 N. E. Rep. 504; State v. fennism, (Kan.) 18 Pac. 
Rep. 948. 

The next objection is to the sdre fadas; that notice of the raie to 
plead to the mre fadas had not bëètt served upon Jaudon after he ap- 
peared. Examining Jàudon's retùrn to the sdre fadas, it is something 
more thali an appearance,-^it is an admission of responsibility, and an 
application tothe gracè bf the court for time within which to surrender 
his absconding principal. He does, in this connection, ask for a con- 
tinuance, and such continuance was granted on his motion; but this 
was not a continuance of the trial, but a continuance of the cause, so as 
to suspend the entry of confirmation of judgment. There is an error in 
the order upon the sdre fadas. It provides that judgment be entered. 
As we hâve seen, the recognizance itself is a judgment. The Word should 
be confirmed. Let this be substituted. 

The motion is dismissed. 



Wells v. Tatum. 
(Circuit Cawn, S. D. OMo, W, D. June S2, 1891.) 

1. Patents fob Invejttions — Patentablb Noveltt — Paper Files. 

In letters patent No. 386,674, issued July 24, 1888, to Arthur J. Wells, claîm 1 is 
for "a paper flle consisting ot a base adapted to lie upon adeskortable, and formed 
with a séries of perforations and adjustable partitions, provided with steps remov- 
ably fitting into the perforatod base. " Claim 2 is for "thecombination of the base, 
A, and perforated plate, D, secured to its top, and the adjustable partitions, B, hav- 
ing the steps, a, c, adapted to enter the perforations. " Held, that the patent is in- 
valid for want of novelty. 

2. Same. 

In letters patent 386,675, issned July 34, 1888, to Arthur J. Wells, the claim is for 
"the combination of the base.'A, having rabbets, a, extending lengthwise in the 
outer edges thereof , rods, i», detachably secured to the base within the rabbets, and 
Blides,, G, having depending feet, c, and eyes, d, through whioh the rods pass. " 
Hetà, that this patent is likewise vold for want of novelty. 

In Equîty. 

Suit for infrin^ement of patents Nos. 386,674 and 386,675, for paper 
or bill file, issued July 24;il888, to Arthur J. Wells, and by him as- 
signed to coniplainant Augost 10, 1888. 

The article deiscribed andelaimed in 386,674 is a knock-down porta^ 
ble paper or, bill file, consisting of a base having a métal plate on its up- 
per suri ace, provided with perforations, extending in séries at intervais 
throughout its length, and partitions, preferably of wire, having steps or 
feet removably fitting into thèse perforations, which serve as seats or 
sockets, and support thc; partitions in their operative position. : 

The construction specifièd permits the file to be taken apart and 
shipped in a "knock-down" condition, and then the parts roay bs read- 
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ily put together again for use. The partitions may be arrangea on tRe 
base at any required distance apart for producing any desired width of 
compartment between tiie partitions for use, and the insertion of the 
steps or feet of the partitions in the perforations firmly holds them in 
position, and prevents disàrrangement of the compartments. 

Patent No. 386,675 différa îrom No. 386,674 merely in features of 
construction. It comprises a base having longitudinal grooves or rab- 
bets at its outer edges. Two rods of wire, one located in each rabbet, 
and detachably secured to the base within the rabbets, form a way upon 
which adjustable partitions, provided with depending feet, having eyes 
which are guided on the rods, may be placed as desired. 

Claims 1 and 2 of patent No. 386,674, which it is claimed are in- 
fringed, are as follows: 

"(1) The herein described paper file, consisting of a base adapted to lie 
upon a desk or table, and formed with a séries of perforations, and adjustable 
partitions, provided with steps retnovably fitting into the perforated base, 
substantially as and for the purpose set forth. 

"(2) The combination of the base, A, and perforated plate, D, secured to 
its top, and the adjustable partitions, B, having the steps, a, c, adapted to en- 
ter the perforations, substantially as and for the purpose set forth." 

Patent No. 384,675 bas but a single claim, which is as follows: 

"The combination of the base, A, having rabbets, a, extending lengthwise 
in the outer edges thereof, rods, 6, detachably secured to the base witliin the 
rabbets and slides, C, having depending feet, c, and eyes, d, through which 
the rods, 6, pass, substantially as and for the purpose set forth." 

Hey & Wilkinso'a, for complainant. 
Wood & Boyd, for respondent. 

Sage, J., {after stating the facts as above.") Under the défense that the 
patents are substantially anticipated, the défendant relies, as to patent 
No. 386,674, first, upon a patent granted in 1868 to Smith and Cheever 
(reissue No. 4,864, original No. 76,834) for improvement in paper files. 
The drawings show, and the spécification describes, a paper flle-holder, 
having a lever clamping device so constructed and coinbined with a 
base provided with a stationary upright that, by pressing upon the 
lovper part of the device, files of papers can be seeurely clamped and au- 
tomatically held, and, by pressing upon the upper part of the papers, 
can be readily unclamped. The upright is adjustable. The base is pro- 
vided with flanged grooves, to which the upright is attached by angular 
braces or plates. Thèse braces are attached to the adjustable upright 
with their angular arnis projecting towards the stationary upright, and 
their lugs arranged to work in the flanged grooves, so as to bind or catch 
upon the flanges of the grooves, and automatically hold the adjustable 
upright when it is pressed against the papers. In opération, the papers, 
being placed in the holder against the stationary upright, are seeurely 
clamped by pressing forward upon the lower part of the adjustable up- 
right or lever, and the holder is automatically locked by the lugs catch- 
ing against tbe under part of the flanges, which is caused by the ont- 
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^^rd pressurp pf thç papers, forcing backward the upper part pf the ad- 
justable uprjght. "The papers are readily unclamped by pressing forward 
xipon the upp;er part:of the adjustable,upright, whicb rèleases the lugs, 
^^d allows the a;djustatle upright to be moved backward. To say the 
least of thîs deVice, it so narrows ti^e range within which the complain- 
ant could operate in constructing his deyice as to leave him little room 
iqr invention,,a;nd tQ preclude any claim that he was a, pioneer. 

Following the , ^niith and Cheever patent came Kuhnle's patent for 
Improvement in book-racks, which shows a basehjiying in its sides lon- 
gitiidinally extending channels: or ways, in which are titted transversely 
prbjecting slides, sçcured to the Ipwer ends of adjustable walls, betveen 
which the .books are claniped. . This.also showg sUding partitions, not, 
however, constructed so as to be fixed in position when not in use. 
When books are fitted çlosely between two walls or partitions, the press- 
ure of the books, forcing out the lipper ends of the partitions, causes the 
upper and lower faces of the slides ;to,bind against the walls of the chan- 
nels, and thus hold the partitions in their closed position, and tightly 
■<3onâne the books. This patent wâs granted-April 29, 1876. 

On the 4th of January, 1887, patent No. 355,511 was granted to John 
Danner, upbn an application flled Jutié 6, 1882, for a book support. 
To retain books vertically upon their edges on top of the upper shelf of 
a book support, or a similarly constructed shelf, the patentée provided 
metallic holders, with open designs, to render them lighter and more 
-easily manipulated by the person using them. Thèse holders were pro- 
vided with hooks to engage with the edge of the upper thickness of the 
shelf, which was composed of two layers of wood, glued or otherwise 
pernianently secured together, the upper projecting over the ends and 
sides of the lower. The holders were placed in position by sliding them 
forward from the end of the shelf towards its center, and against books 
placed thereon. Screw-buttons were inserted vertically in the ends of 
the shelf, that the holders could be placed as near the ends as possible 
without escaping. In this patent the edge of the base served as a way 
on which to move the partitions. 

The next patent is. No. 301,304, dated July 1, 1884, and issued to 
William B. Berry for a paper and letter file. This shows brackets or 
frames made of spring wire, bent to form three sides of a quadrilatéral 
figure, with rounded corners, and having their ends properly secured to 
a board, which is ornaraented, and intended to be suspended from a nail 
or book in a wall or other upright surface. The brackets are inclined at 
an acute angle with the board, so as to properly hold a paper or letter, 
and they are placed at about equal distances from each other, leaving 
space for the insertion of papers or letters. The sides of the boards 
are preferably made to taper towards the top. The length of the brack- 
ets gradually increases from that of the top one tp that of the bottom 
one, whereby each succeeding bracket or frame, from the top down.pro- 
jects a gréa ter distance than its predecessor from the board, so as to fur- 
nish places for différent sizes of letters, papers, cards, etc. The springy 
«haracter of the brackets increases their capacity, and causes them to 
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bind on the papers inserted between them. The mode of attaching the 
brackets to the board or frame is not stated, but the drawiags clearly in- 
dicate that it was by iaserting the ends in perforations, closely fitting 
them . 

The Smith and Cheever reissue, and the patents to Kuhnle and Dan- 
ner, clearly embody the gênerai principles contained in the complain- 
ant's patent, and the Berry patent leaves nothing for invention in the de- 
vice patented to the complainant by letters No. 386,674. There is noth- 
ing more in this patent than would resuit from laying the Berry block 
or base on a table or other horizontal surface, making it rectangular in 
shape, instead of tapering, and changing the direction of the perfora- 
tions, so as to cause the brackets or partitions to stand upright, instead 
of at an angle. The change involved nothing but skill, and not a very 
high order of that. It was purely mechanical, and there was no inven- 
tion whatever in or about it. 

As for patent No. 386,675, it is entirely vrithout merit, and should 
not hâve been granted. The claim is substantially limited to the base 
having rabbets and rods, the partitions having depending feet and eyes, 
and using the spiral form, so that the device must be daplicated upou 
either side. This patent is also anticipated by the Smith and Cheever, 
the Kuhnle, and the Danner patents, respectively. It is true that in 
the Kuhnle patent the partitions apparently slide in grooves formed on 
the edge of the base, instead of on the rods; but the rib or upper edge 
only is of use, and, inasmuch as in the arts, grooves, and ribs.and rods 
bave been for many years used for ways on which to move cnrriages or 
other articles to be adjusted, it is wholly immaterial which is used in 
this instance. In the Danner patent the edge of the base serves as a 
way on which to move the partitions, and this is an équivalent of the 
rods. In the Smith and Cheever patent they made a rabbet for their 
ways on the upper side of the base for feet engaging with the grooves. 

Without entering upon considération of other défenses, the decree will 
be that the complainant's patent is invalid for the want of novelty, and 
the bill will be dismissed, with costs. 
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The Papa. 
Williams et aî.v. The Papa. 

{District Court, E. D. Pennsylvania- May 8, 1861.) 

1. Admikaltt — Sai,e op Vessel — Distribution of Peoceebs— Debt not Due. 

Where a vessel bas been attached and sold as perishatile, and the resulting-fund 
paid into court for distribution, a libel for a debt acknowledged to exist, the lieu 
of which was discharged by the sale, will not be dismissed even if the debt was net 
due at the time of suit brought. 

2. SaME— RiGHT TO COSTS. 

Costs will be given against a libelant who sues for a debt before it is due even 
though, on acoount of the ciroumstances of the case, the libel is retained. 

In Adiniralty. 

Libel by Williams & Co. to recover the principal sum of £250 and 
interest, advanced on the crédit of the vessel when the latter was at 
Montevideo, and agreed to be paid to said Williams & Co. 10 days after 
her return to Montevideo, or in event of the abandonment of the voyage 
back to Montevideo before the vessel left the United States. This suit 
was begun by attaching the vessel in Philadelphia on the allégation that 
the voyage back was abandoned. Subsequently under another attach- 
ment she was sold as perishable, and the proceeds paid into court for 
distribution. 

John Q. Lane, for claimants. 

Curtis TUton, for libelants. 

Butler, J. The only question raised is: was the suit of Williams & 
Co. prématuré? The indebtedness and lien on the vessel are not open 
to controversy. The time appointed for payment is "ten days after the 
vessel 's return to Montevideo;" or in case she should abandon her voy- 
age back, then before leaving the United States. The libelants, Williams 
& Co., proceeded on the assumption that the voyage back was abandoned, 
and the money consequently due. Whether this assumption is sus- 
tained by the proofs (which is open to serions doubt) need not be de- 
cided at this time. The question involves nothing more than the costs 
of Williams & Co.'s suit. If the money was not due, Williams & Co. 
should pay them. We should not however, in view of the ciroum- 
stances about to be stated, turn the libelants out of court. The vessel 
was sold as perishable, while held under attachment of Wesenburg & 
Co., and the money is now in court to answer ail just claims upoii it. 
Williams & Co.'s lien is discharged, and they must be admitted to par- 
ticipate in the distribution. The case will therefore be sent to a com- 
missioner to ascertain ail necessary facts and report a distribution, as 
well as a proper disposition of costs, referred to, and to return ail ad- 
ditional testimony that may be taken to the court. John A. Toomey, 
Esq., is appointed commissioner for the purposes stated. 
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OvïHMAN Wheel Co. et al. v. Pope Manuf'q Ce 
(Circuit Court, V. Connecticut. June 33, 1S91.) 

1. Rbmoval op Causes — Diverse Ciiizenship— Résidence op Corpobatioiîs — Aidens- 

M»KT or Record. 

Where eue of the plaintiffs is simply an agent of the other, without any personal 
int.erést in the controversy, his présence has no effeot on the defeudant's right of 
removal. 

2. Same— Stjeficienct oî' Record. 

Under Act Cong. Aug. 13, 18S8, providing that causes removable on the gronnd 
of ci iverae citizenship inay be removed into the circuit court for the proper district 
by the dafendant or de.'endants "beingnon-residents of thatstate, "itisnotenough 
that the record shows that défendant is a corporation organized under, and a citi- 
zen of, anothar stato, and located in such state, since it may also be a résident of 
the stale in which the action is brought by reason of a seconà incorporation under 
its laws. 
8. Bame. 

The fact that the corporation has a factory and place of business in the state 
where the action is brought does notgive it a résidence therein. 
4. Same — Amendment of Record. 

The atDendment of the record to show jurisdiction in the circuit court must be 
made in the state court. 
B. Same — Bond. 

The omission from the removal bond of the seal to the surety's signature is but 
a formai defect, which may be cured by amendment 

At Law. 

E. S. White, for plaintiff. 

William A.Eedding, Chas. E. Gross, and Henry D. Hyde, for défendant. 

Shipman, J. The questions herein arise under the statute of August 
13, 1888, upon the plaintiffs' motion to remand the cause to the state 
court. The complaint avers that the défendant "is a corporation duly 
organized, incorporated, and existing under the laws of the state of 
Maine, located in the city of Portland, in said state of Maine, but hav- 
ing a factory and place of business in" the town of Hartford, in the 
state of Connecticut. One of the plaintifis, the Overman Wheel Com- 
pany, is a corporation under the laws of the state of Connecticut, located 
in said Hartford. Albert H. Overman, the other plaintiff", is a citizen 
of the state of Massachusetts, but it now sufficiently appears in the rec- 
ord that he is simply an agent or attorney of the other plaintiff", and has 
no personal interest in the controversy. His présence as a plaintiff is 
of no importance with respect to the defendant's right of removal. Wood 
V. Davis, 18 How. 467; Hart£r v. Kernoduin, 103 U. S. 562. Real es- 
tate of the défendant in Connecticut was attached. The défendant ap- 
peared generally in the state court, and filed a pétition, dated May 12, 
1891, to remove to this court. The matter in dispute exceeds, exclusive 
of interest and costs, the sum of $2,000. The pétition avers that the 
controversy is wholly between citizens of différent states, and that the de- 
fendant was at the time of the commencement of the suit, and still is, a 
corporation existing under and by virtue of the laws of the state of Maine, 
located at Portland, in said state, and is a citizen of said state. The pé- 
tition did not aver that the défendant was a non-resident of the state of 
v.46F.no.lO— 37 
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Connecticut. The next succeeding term of this court is to be held in 
September, 1891. The plaintiff filedthe removal record in this court, 
and has moved to remand. 

The main question upon the motion ârises upon the omission of the 
ayerpaent in regard ito non-residencç, -which,. the plaintiff insists, is an 
averment of an indispensable jurisdictional fact, the absence of which 
eoïistitutes a fatal dëfect in the pétition, and in support of its position 
great and proper reliance is placed upon Hirschl v. Threshing-Mach. Co. , 
42 Fed. Rep. 80,3. The défendant insists that the avëi'ment that it is a 
corporation under and by virtue of the laws of Maine, and is locatcd at 
Portland, in said state, is équivalent alspto an averment of sole résidence 
in that state; and in support of its proposition justly relies upon Myera v. 
Murray] 43 Fed. feep. 695. I shall not discuss at lerigth the meaning 
of the term "non-resident" as used in the clause of the act of August 13, 
1888, which provides that causes remôvable upon the ground of diverse 
citizenship may be removed into the circuit court for the proper district 
by the défendant er défendants "beingnon-resi dents of that state." It 
has the limited meaning which is ordinarily applicable to the word 
"résidence" or "inhabitancy," when an alien défendant seeks toremove. 
Cooley y. McArthur, 35 Fed. Rep; 372. It does not seem probable that 
congress used the term as synonymous with the expression, "not being 
citizens," for the ordinary and légal différence between "résidence" and 
"citizenship" is well known. Parker v. Gcerman, 18 How. 137. The 
term must hâve been used intelligently. I am inclined to the conclu- 
sion, therefore, in accordance with the opinion of Judge Bark, that the 
Btatute, at least, means that at the timè the pétition is filed the défend- 
ant who seeks to remove on the ground of diversecitizenshipat the com- 
mencement of and during thé suit must not réside within the state 
wherein he is sued, and that this fact must be averred in the pétition to 
remove, or appear afiirmativély in the record which is sent from the state 
court. Freemûn v. Butler, 39 Fed; Rèp. 1. 

The next question is, what is necessarily included in the averment 
that a corporation exists under and' by virtue of the laws of Maine, and 
is located in Portland, in said state? Under the repeated décisions of 
the suprême court, it is a déclaration of résidence in Maine. It is not 
only an averment of citizenship of Maine, but of résidence therein, be- 
cause the place of résidence of a corporation necessarily is the state by 
which it was incorporated, and cannbt, by the will of the corporation, 
or merely by the comity of another state, be in that other state. To en- 
able a corporation to hâve a résidence iu another state than the one by 
which it was originally incorporated there must be a positive and affirm- 
ative act of création or adoption by the new state, which must be more 
than the permission to own property or do business therein, and more 
thàn thegrant of privilèges to it as an existing corporation. Insurance 
Co. V. Francis, 11 Wall. 216; Ex parte Sdwllmiherger, 96 U. S. 877; Rail- 
road Co. v. Komtz, 104 U. S. 11; BaUroad Co.x. Alàbama, 107 U. S. 581, 
2 Sup. et. Rep. 432; Pennsylvania R. Co. v. St. Louià, A. & T. H. R. 
Co., 118 Ui S. 290, 6 Sup; Ct. Rëp. 1094; Gooâldty. BaUroad Oc, 122 
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U. S. 391j, 7 Sup. et. Rep. 1264. Neither the factthat the défendant 
bas: a.faclory and place of business in Connecticut, as averred in the 
complaint, nor tbe additional fact, if tbe same exista, that it bas officers 
and agents in Connecticut, créâtes a résidence for it in tbis state, Nei- 
tber wpuld tbe fact, if it existed, that the statutes of Connecticut re- 
quiréd. a foreign maniifacturing corporation to appoint an agent upon 
"wbom service of processàn tbe courts of tbe state might be made, and 
an appmntment of suçb résident agent, make tbe défendant a résident of 
tbe, state, sotbat, if sued in a; state court in tbe state, it could not re- 
n^ove the. suit to tbe circuit court. Insurance Co. v. W'oodworth, 111 
U. S. 1S8,,147, 4 Sy,p, et. Rep. 364. Due service of proeess upon 
sucb an agent, eitber in a suit returnable to a state court or tbe circuit 
court in sucb state, is yalid by reason of the consent of the défend- 
ant tbat the service should be valid, {Railroad Go. v. Harris, 12 Wall. 
65; Ex ^ parte Sfihollenberger, 96 U. S. 369,) but neither tbe statute nor the 
agency nor the, consent créâtes a résidence. It is readily seen that con- 
sent, ;sbown by compliance witb the statutes of the gênerai character 
wbicb has.been stated, enablcs suits to be brought against foreign corpo- 
rations eitber in a state court or in the proper fédéral court wbicb sits 
within sucb state, for the reason given in the suprême court cases wbich 
bave been cited; but compliance or consent does not change inhabitancy 
or résidence, or the principle tbat a corporation résides where it is in- 
fiorporated. Thèse cases guard against sucb an idea, and the opinion in 
Insurance Coyv. Woodwwth, «wpra, does not, it seems to me, establish a 
4ç>etrine of résidence of corporations in antagonism with the line of cases 
■vybicb bave been referred to. I am aware that tbis theory of tbe statute 
is not in, harmouy with that wbicb is entertained by the circuit judges 
of the third circuit, but it is substantially in accordance witb tbe views of 
the circuit judge of tbe first circuit. Riddle v. Railroad Co., 39 Fed. 
Rep. 290; Consolidated Store Service Co. v. Lamson Consolidated, etc.. Go., 
41 Fed. Rep. 833. Tbere is one metbod by which tbe défendant could 
bave become a citizen and a résident of Connecticut, as well as of Maine, 
which is by having been also incorporated in Connecticut. Railroad Co. 
v. Alabama, supra. In tbis point of view, an averment of tbe non-exist- 
ence of tlie corporation within this state at the time of filing of the péti- 
tion to remove would bave been good pleading, for it might be also a cor- 
poration, and tberefore a résident of Connecticut, at the same time. It 
is said, however, that tbe entire record shows tbat such a state of things 
did not exist, Steam-Ship Co, v. Tugman, 106 U. S. 118, 1 Sup. Ct. 
Rep. 58. Tbe complaint averred that the défendant was incorporated 
bj' Maine, was located in said state, but had a factory and place of bus- 
iness in Connecticut. If it bad tben been incorporated by Connecticut, 
tbe pleader would naturally hâve so averred, and tberefore a fair infer- 
ence from the language of tbe complaint is tbat the corporation did not 
exist as a légal person in Connecticut on April 7, 1891, when the com- 
plaint was verified. On May 12, 1891, the défendant avers that it still 
was a citizen of Maine. It does not afSrmatively appear tbat it bad not 
become a résident of Connecticut by incorporation by tbat state, , and 
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there îs, for that reason, a technical defect in the record. Defects of 
substance in the averment of jurisdictional facts cannot be amended in 
the circuit court, because the record in the fetate court must affirmatively 
show that the case is removable, (Crehore V. RaUroad Oo:, 131 U. S. 240, 
9 Sup et. Rep. 692;) but where jurisdictional facts are not properly 
stated in the pétition, an amendment may be permitted, if seasonably 
applied for, in the original petitioilj for the purpose of stating them 
properly, (Ayres v. Watson, 113 U. S. 594, 5 Sup. Ct. Rep. 641.) 

ïhere is an apparent différence of opinion whether, if the case was re- 
manded to the superior court, and the pétition was there amended, the 
filing of a copy of the amended pétition and record in this court would 
présent a removable case; the point against any jurisdiction of the cir- 
cuit court being that the order to remand was final and conclusive. 
Johnston v. Donvan, 30 Fed. Rep. 395; Freeman v. Butler, 39 Fed. Rep. 
1. I therefore think it préférable not to issue an order to remand until 
the défendant hae had a reasonable time within which to seek to amend 
its pétition in the state court, and to take such action, upon notice to 
the plaintiff, in regard to the amended record in this court, as it may be 
advised; 

The remaining ground for an order to remand which was insisted upon 
is the fact that the signature of the only surety upon the bond was and 
is without seal. This omission makes the bond a defective one, but de- 
fects arisingfrom non-compliance with the directions of the third section 
of the act, which are formai, may be supplied. Ayres v. Watson, supra; 
Harris v. Railroad Oo., 18 Fed. Rep. 883. Inasmuch as there is in the 
pétition' a defective or insufficient statement of a jurisdictional fact, and 
the suggestion bas been made that the defect may be cured by prompt 
amendment in the state court, the bond should be made perfect in that 
court also. 



CuETAiN et al. V. Talley et al. 
(Circuit Court, E. D. Virginia. June 19, 1891.) 

1. ASSIONMENT rOR BeKKFIT OF CkEBITORS— RESERVATIONS. 

Clauses in the assignments of insolvents, requiring releases from creditors ac- 
cepting divideads, regarded with great disfavor by courts. 
3. Same — Action to Set Aside. 

Sxich an.assignment must embrace ail the estate of the insolvent, must give full 
information as to the character and probable value of the assets, and must allow 
ample time to creditors to détermine whether to accept and release or not. Where 
ail the insolvent's estate is Qonveyed, and theclaim of plaintiff is aoljnowledged 
fully and exaotly, and the piaintiff is left without redress in an action at law, in 
such case, a bill in equity may be brought to set aside an assignment as hindering, 
delaying, and def rauding creditors, belore judgment is obtained at law, as required 
in Scott V. Neeiy, 11 Sup. Ct. Kep. 713.' 
(Syllabus by the Court.) 

In Equity. On a gênerai creditors' bill. 

A. L. HaUiday, Wm. Flegenhdraer, Saml, Proskauer, and Joseph Chris- 
tian, for plàintiffa. 
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J. AUsUm CahèH and I^h E. Page, for défendants. 

Hughes, J. Ernest H. Chalkley, one of the défendants, and a citizen 
of Richmond, was engàjged in the business thére of buying raw hides, 
tanniilgthem,and selling the leatherin othérrùarkets. Thedeedwhich 
is the Bubject of this coritrovërsy was executed by him on the 18th Jau- 
uary, 1889. It conveys to Williamson Talléy, of Richmond, as trustée, 
a tannery in Manchester, Va., opposite Richmond, with ail its imple- 
ments, utensils, and fixtures, supposed to be worth about $3,000; ail 
hides on hand, and leathër in process of manufacture, bark, materials, 
etc., supposed to be worth $10,000; leather stored in the tannery, sup- 
posed to be worth $150; debts and accounts due grantor, amounting to 
$529; a buggy and harness worth about $40; a lot of land in Manchester, 
supposed to be worth abôut $6,000; ail the right, title, and interestof 
grantor, whatever it may be, in and to real estate in the city of Rich- 
mond, consisting of five lots of land, most of them containing buildings 
on them; also any interest the grantor may bave in the firm of J. T. 
Stratton & Co., and in the nncollected assets of the late firm of 0. H. 
Chalkley & Co., consisting of uncolleoted debts of little or no value; and 
ail other property of every kind and description, whether real orpersonal,, 
and ail debts, daims, rights, and securities to which the grantor may be 
entitled from any source, — but in trust to secure the payment of ail the 
debts of the said Ernest H. Chalkley in the order set forth in the deed. 
Power is given the trustée to make purehases and continue the business 
for the purpose of preventing loss or sacrifice of property in course of 
manufacture, and this power is modified by conferring more or less con- 
trol over the trustée upon creditors. Thèse provisions need not be hère 
described, The debts secured are of three classes; most of those com- 
posing the two first classes being specifically scheduled. The first class 
consists of debts amounting to about $8,200. The second class consists 
of debts amounting to about $42,700, so far as they are enumerated, 
and also of debts which are not given in détail, but are described as "alJ 
the other debts of Ernest H. Chalkley upon which he is bound as surety , 
and not as principal debtor." One of the debts enumerated in this clasS; 
is that of the plaintifî in this suit, which is acknowledged in the exact 
amount claimed in the bill. The third class consists generally of debts 
due to ail other creditors, none of which, nor the amounts of them, sev- 
erally or aggregate, are specified. After enumerating the two first classes 
of creditors, and before mentioning the third, the deed contains a clause 
in thèse words: 

"But this deed is made upon the distinct understanding that no créditer in- 
tended to be hereby secured in the above classes shall receive any beneflt what- 
ever under it unless he shall, within ninety days from the date of its recor- 
dation, signify in writlng his aoeeptance of the provision of this deed, and re- 
lease the said Ernest H. Chalkley from ail further liability for his debt." 

The deed bas also a concluding clause declaring that — 

"It is the intent and meaning of this instrument that each class is paid any. 
partof the sum seçuied inthem; and, if Ihere is not enough assets to puy. 
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any class in full, ail of tlwt class shallshare equully in iiny snm çippVoable to 
any in tliat class, and no one in âhy claàâ shall haVé'priOrity over any otlier 
in the, same. cjass. " , . 

The billin thiasuiit,ch.ai:gps :fr?.u4,.pp<i is broughtto set,asidé the deed 
of assignment as ma4^jt^;Jfiiader, fjflaj^, and,defr£^u4 creditors. In re- 
spect tp jUirisdictioPït^i^.pase lS|ruledi% (ïj-i^u,v. Pelers, 1,33 U. S. 679, 
IQ Su,pMGt*,E,^p., 351.,! md.rmt^y.,Swtt v. Nedy, Xl.ënv-Ct. Rep. 712; 
forherç the plamtiff'çiQMw'is^uUy .acknowledged in debtor's deed, and 
takeii'for,.cqpfessed. in ■tihç,plE|adings. Mîere, also, the debtor, by assign- 
ing hiS;who}e;-estate,:has;ieftnothing for final process to reach, and has 
deprived the plaiotiff of ail redressât, law,; ;; 

I deem itvanneQes8a,ry:tP xjonsider ,the deçd from any other point of 
vjew than that of the releaseandi.pïiorftting clauses last quoted above. 
It is plaini ftom the provisionB of the deed that,,if the assets conveyed 
should prove^ sufficient it.o>p&yoffthejSi?OOwhichit mentions as first 
preferred debts, they wilî certainly, fa[ll short of disch£^rgipg the 142,700 
of 'debts- ofithe second olasâ, which it enumerates in détail. The almost 
neteessary inference is that less than,5Q per cent, andriiost probably less 
than 20 per cent, of thèse debts eafl :be paid; but, be tlie percentage 
what it inay,- the deed requires! evety; onei of the second class creditors, 
within 90 days after its registration)<^to release his claim against the 
grantor, as a condition- of.reoeiving the petcentage which may in the end 
fall to him. Thèse areithefeatures of the deed ôf assignment under con- 
sidération which raise thequestionof its validity.i iUnder the well-set- 
tled law, it is neeessary tothe validity of any deed of assignment giving 
préférences and containing:ja release clause that the dëed shall convey 
ail the estate of the insblventv and shall give to his creditors ail the in- 
formation in thb debtor's power as to'the nature and value of the prop- 
erty conveyed, and thé atbount of the debts provided for; and alsoa rea- 
sonable tinie toenable creditors to obtain such information as the deed 
may not afford, in whieh to make up their minds deliberately and in- 
telligently whether to accept or reject the offer made to them. In the 
clauses providing for the creditors of the second class^this deed, after 
enumerating debts amounting to about $42,700, provides, in addition, 
for "ail other debts of Ernest H. Chalkley upon which he is bound as 
surety, and not as principal debtor;" but gives no schedule of such sure- 
tyships, nor any particulars whatever of their amounts or dates, or the 
persoiis indorsed for. In the granting clause of the deed the grantor's 
interest in several pièces of real estate in Richmond is assigned, but the 
value of the property is not stated even approximately, and the interest 
of the grantor in it is not indicated in any manner, but, on the contrary, 
the most indefinite phrase that could' be fraraed is used, the interest be- 
iug described as " whatever it may be. " If it be preterided tùat the clauses 
referring to this real estate are sufficient to put creditors on inquiry as 
to what Chalkley's interest in it really is, inquiry develops that it has 
required a chancery suit, not likely tô be concluded for a year or more, 
to be instituted, to détermine what that interest is. As to the property 
held by Chalkley in his own right, it Was of a character to render it im- 
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pràcticable for creditors to arrive at any approximate estimate of its sell- 
ing price within 90 dayS of the registration of the deed. This prop- 
ertj consisted of a tannery ànd of hideS th procéss of being tartned; the 
latter requiring exj)ense jind tinie to be incurred liy the trustée in mà- 
turing thern intosalablecondificB. Tanneries are salable to but a small 
class of purchasers, most of whom live in différent and distant localitieS. 
This circumstanoe inade anj' judicious sale of the tanning establishment 
of E. H. Chalkley impracticable within a period as brief as 90 days froni 
the registration of bis deed. 

Other provisions of this assignaient contravening the conditions which 
the courts hold to be essentiel to the validity of assignments requiring 
releases from creditors might be pointed out, but I bave stated enough 
to show that this deed does not give to creditors ail the information 
which it was in the power of its grantor to give, and which it was bis 
duty to give, as to the value of the property convèyed, as to bis interest 
in it, and as to the amount of bis indebtedness. On the contrary, it is 
exceptionally at fault in each of thèse particulars, and that to a degree 
which rendered it wholly impossible for any creditor to décide intelli- 
gently whetber to accept its terms or not within any reasonable time 
after the deed went upon record, certainly within the 90 days prescribed 
by the deed. The Virginia court of appfeals bave had but very few cases 
of deeds of assignment by insolvents containing release clauses to deal 
with, and we do not find as full an adjudication of the subject in its dé- 
cisions as would be désirable, and as tbe courts of other states bave 
made. Turning, therefore, to the gênerai law of the subject, it may be 
stated generally that assignments exacting releases from creditors are 
looked upon witb great disfavor by the courts. Thèse provisions are at- 
tempts on the part of the debtor to coerce bis creditors to accède to bis 
terms, and a withholding of his property from them unless tbey do ac- 
cède. 

It is to be observed that a debtor by a release clause affects to do wbat 
a sovereign state of this Union is forbidden by the national constitution 
to authorize. He aflTects to institute a proceeding in bankruptcy on an 
individual scale, by which be may iwdiyidually be discharged ftom his 
obligations, by his own individual authority. Sucb a [)roceeding can- 
not command mucb favor in tbe courts. Of course they ail hold that 
if a debtor, with his property still open to the légal pursuit of his cred- 
itors, can satisfy them that it is for their interest to accept a compromise, 
and give him an absolu te discharge on his assigning bis estate to them, 
be may do so. But tbe case is différent when the debtor first assigns 
his whole estate away, putting it beyond the reach of légal process, and 
then proposes to bis creditors, in the form of a release clause, ternis of 
accommodation. He thereby obstructs their légal remédies, and hinders 
and delays them in the prosecution of suits against him. Naturally, 
therefore, the courts look upon sucb provisions with great disfavor. It 
is true they will uphold deeds containing sucb clauses, if tbe circum- 
stances are sucb as to preclude the imputation of intentional fraud, and 
if the utmost candor aiid faîrness are used towards creditors; but they 
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will not uphold them if tliis candor and fairness are wanting. If cred- 
itors are not afforded ail the information necessary to an intelligent dé- 
cision on the expediency of a fulL release to the debtor, and if ample 
time and opportuuity for inaking up a décision be not given, then this 
delinquency is itself a badge of fraud; and, when it is as palpable and 
manitest as in this case, the deed ought to be set aside. 
I will decree accordinglj^ 



Chicago & A. Bridge Co. v. Anglo-American Packing & Provision 

Co. et al. 

(Circuit Court, W. D. Missouri, St. Joseph Division. June 18, 1891.) 

1. CiîEDiTOBs' Bill — When Maintainable. 

A créditer of a coi-poratlon obtained a juagtnent in persona/m against it in a féd- 
éral court of Kansas. On the return of exécution unsatisfled in that state, he insti- 
tuted attachai eut proceedings in a state court of Missouri agaiust land there sit- 
uated, the légal title to which was in the directors, and held by them in trust for 
the corporation. Held that, after securing a lien against this land by prosecut- 
ing the'attaohment to judgment, the creditor had the right to maintain a bill in 
equity in the state court to remove the obstruction of the légal title in the directors, 
and to subject the property to the payment of his debt, without flrst issuing an ex- 
écution on the Judgment, and having a return of nuWt bond; and the removal of 
the cause into a fédéral court of Missouri, by the directors and the corporation, on 
the ground of ttieir non-residence, does not deprive him of this right. 

2. Same — Brkach or Tkust. 

During the pendency of the original suit in the fédéral court of Kansas, a con tract 
was entered into betvveen the directors and stockholders of the corporation, by 
which the land in question was to be sold, and the proceeds iirst applied to the liqui- 
dation of the debts of the corporation. H.eld, that the failure of the directors to 
make the sale, and to so apply the proceeds, was a breach of thelr trust, and was 
suiBcient to oonfer jurisdiotion on a court of equity to reach the land as au équita- 
ble asset of the corporation, for the beueflt of one of its creditors. 
3. Same— Service et Publication. 

Since the object of the suit is to fix the trust on the land in the hands of the di- 
rectors, and to subject it to liability for the creditor's debt, jurisâiction over the 
corporation, which is a non-i'esident, may be obtained by publication, under Rev. 
St. Mo. § 8033, which provides that in suits which hâve for thelr immédiate object 
the enf orcement or establishment of any lawful right, claim, or demand to or against 
any real property within the jurisdiotion of the court, an order by publication may 
be made. 

4. FUAUDULENT CONVETANCES— "WhAT ARE. 

Rev. st. Mo. § ,571, which gives an attaohing creditor an action at law to set aside 
a "fraudulent" couveyanceof property, does not apply where the légal title of land 
was in good faith takenfor the use and beneUt of the debtor, with a resulting trust 
in favorof its creditors. 

5. Judgment aoainst CokpoRation — Effect oït Dikectoiîs. 

A judgment in persoruim against a corporation, obtained in a fédéral court of a 
sister state, is conclusive on the merits in the coarts of every other state when 
made the basis of an action; and the directors and managers of the corporation are 
as conolusively bound by the judgment as the corporation itself. 

Thig is a bill in equity. Its substantial averments are as follows: The 
complainant is a corporation under the laws of Kansas and Missouri, and 
the Anglo-American Packing & Provision Comyiany is a business corpo- 
ration of the state ol Illinois, and the other respondents, Robert D., John, 
George, Anderson, William, and Alexander .Powler, are also citizens of, 
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and résidents of, the state of Illinois. Frora January, 1878, to 1884 or 
1885, the said Powlers were in business as partners, under the firm name 
of "Fowler Bros.," engaged in butchering hogs and packing pork at the 
town of Winthrop, in Buchanan county, Mo. In 1878 they purchased 
the real estate in question, situated in said county. and caused the deed 
therefor to be made to the respondents Robert D. and Anderson Fowler. 
Said property was designed and used for the plant in conducting said 
packing business, and was bought, used, and treated as partnership prop- 
erty of said Fowler Bros. The said Fowlers were the sole incorporators 
and stockholders and managers of said packing company, organized as a 
corporation, as aforesaid; and said real estate, so held as partnership 
propert}', was put into said corporation as an asset thereof; the said cor- 
poration issuing stock to said Fowlers in amount and value equal to the 
value of ail the partnership property, including said real estate, whieh 
was thereafter treated and regarded as a part of the assets of the corpo- 
ration, although the légal title remained in said Robert D. and Anderson 
Fowler. From 1878 to 1884 or 1885, the said corporation respondent 
occupied and used said real estate, conducting thereon the business afore- 
said, as formerly conducted by said Fowler Bros. In 1880 the respond- 
ent corporation contracted with the complainant the debt in question, 
for which the complainant brought suit in the circuit court of the United 
States for the district of Kansas, and on the lOth day of May, 1885, re- 
covered judgment against the respondent corporation for the sum of 
$3,404.74, and costs amoimting to $363.90. On this judgment exécu- 
tion was duly issued from said court, and was returned nulla bona, The 
bill avers that said respondent corporation neither at that time owned, 
nor bas since owned, any property in said state of Kansas. It is also 
averred that in 1884, during the pendenoy of said suit in the United 
States court in Kansas, the said Fowlers entered into a contract with the 
respondent George Fowler, by which ail the assets of the corporation, 
except the said real estate, was conveyed to said George Fowler. Among 
other things, said contract provided that — 

"ïhe packing-house property at Wintlirop shall be sold.and, after first dis- 
charging ail debts, liabilities, and ontgoings affecting the same, the nioneys 
arising from sucli sale shall be applied, first, in repaying to each partner the 
amount of capital invested in said concern, and interest thereon, and the ulti- 
mate surplus shall be divided equally among ail the parties liereto; it being 
understood that any loss which may alise on the suie of the last-menlioncd 
premises shall, in the finaladjustmentof the accounts.be borne by ail the par- 
ties hereto in equal shares." 

The bill avers that the property so alluded to was the real estate in 
question. In November, 1889, complainant instituted suit by attach- 
ment in the circuit court of Buchanan county, Mo., against the respond- 
ent corporation on said judgment, so recovered in the United States court 
in Kansas, and caused the real estate aforesaid to be seized under writ 
of attachment. Service was had in this action on the défendant therein 
on order of publication. There was no appearance therein by the de- 
fendant. Judgment by default was taken, which judgment was made 
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final May 31, 1890. Thereaftefj andwithoutissuiiigau'y exécution ou 
thia judgment, the complainantifiled tke présent bill in thé said eircuit 
cOUrtof Buchanàn couHty,settmg out the facts aforesâid, aileging tliat 
therespondent corporation and the other respondente are ,citizens, rési- 
dents of the State of Illinois, and that the said corporation has no olher 
property in the staté of Missouri. The bill allèges that„,while the légal 
title tO'the said real estale remains in the said Robert D. and Andersen 
Fovvler,: they hold the same in trust for the said corporation, with a re- 
sulting trust in favor of the complainant, as such creditor. The prayer 
of the bill is that said E'owlers be adjudged to so hold the said property 
in trust; that the court, by proper decree, subject said real estate to the 
payment of the judgment aforesaid, and order the sale of the said real 
estate for the satisfaction thereof; and for, ail proper relief. Service of 
this bill was had on order of publication. , On the return-day the said 
Fowlers (Robert and Andersen) appeared, and on their application this 
cause was removed to this court, on the ground that applicants were non- 
residents of the state. In this court said Fowlers demur to the bill on 
the ground that it does not state facts sufficient to entitle the complain- 
ant to the relief sought, or to aoy relief whatever against respondents. 

Thomas & Dowe and Bj F. Waggener, for complainant. 

Lancaster, Pike & Hall, for reîspondents. 

Philips, J., (after stating the facts as above.) It is to be kept in mind, 
in the considération of this case, that the suit was instituted in the state 
court, and that jurisdictifln in this court attaches by reason oftheactof 
rembval. It is also to be kept in mind that the plaintiff had first re- 
duced this claim against the défendant corporation, Anglo-Amei-ican 
Packing & Provision Company, to judgment in the United States circuit 
court ol Kansas. That judgment was in personam, and, it being a court 
of record, every intendment is to be indulged in favor ofthe validity and 
conclusiveness of that judgment. According to the averment of the bill, 
the real estate in question is an asset ofthe debtor corporation. While 
the légal title thereto is in the Fowler^, in equity the property belongs 
to the corporation, and is held by them in trust for the payment of the 
■corporation debts. As such it was subject toseizure under process of at- 
tachment for the complainaht's debt. Section 4916, Rev. St. Mo.; Ev- 
uns V. WUder, 5 Mo. 313; Rankin v. Harper, 23 Mb. 585; Ilerrington v. 
Herrington, 27 Mo. 560; Dunnica v. Coy, 28 Mo. 625. The situs of the 
land drew to it the venue in the attachment proceeding in the Buchanan 
circuit court. The action could not hâve been instituted elsewhere. 
Sections 2i010, 2011, Rev. St. Mo. The défendants therein being non- 
residents of the state, the statute (section 2022) expressly authorizes 
service by publication. After due proof of publication, judgment was 
taken therein by defauU. ■ 

It is ti*ue that it is a' judgment in rem only, but it coriatituted a lien 
bn thé attached property, eS'ectually bihding it from the time of thelevy 
ofthe writ of attachment, {Lackey v. Setèert, 23 Mo. 85,) and, when the 
plaintiff therein obtainedits judgment. -this lien became res arfjttcKcata. 
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Having thuB secured this lien by attachment prosecuted tojudgment, 
the question anses, did the plaintiff theirein hâve the right to resort to 
this bill in equity to remove the obstruction of the légal titie in the Fowl- 
ers, and to subject the property to the payinent of its debt, without first 
isàuing an exécution on the judgment, and having a return of nulla hona? 
Counsel for complainant invoke? section 571, Rev; St. Mo., which dé- 
clares that "any attiiching créditer may inaintain an action for the pur- 
pose of setting aside any fraudulent cdnveyance, assignment, charge, lien, 
or incumbrance of or upon any property attached in any action iiisti- 
tuted by hitn." This statute clearly is not applicable to the facts of this 
case. It ob tains solely as to fraudulent conveyances, etc., whereas the 
deed by which défendants obtained the légal title to the property in ques- 
tion was not fraudulently taken. By the averments of the bill they held 
it under conditions of ittiplied trust, for the use andbènefit of the debtor, 
with a resulting trust in favot of its creditqrs; The gênerai rule of eq- 
uity, aS contended for by respondents, is thàt before the gênerai creditor 
can resort to a court of equity to reach his debtof's property held under 
a fraudulent deed, and the like, he must reduce his claini to judgment, 
issue exécution, and hâve a return of nulla bmia; in other words, he must 
exhaust his légal remédies. The reason of this rule, requiring a judg- 
ment, etc., is that the claim must be rendered certain; otherwise, the 
proceeding to vacate the- fraudulent transfer of the title, and to remove 
obstacles placed in the way of the successful opération of the exécution, 
might be entirely fruitlegs if after ail the debtor fâiled to obtain a judg- 
ment on his claim. But in this case the complainant had already ob- 
tained judgment in persmmm in the United States circuit court of a sister 
State. What was the effect of that judgment? "A judgment rendered 
by a court of compétent au thority, having jurisdiction of the parties and 
subject-matter, in one state, is conclusive on the merits in the courts of 
every othèr state when made the basis of an action, and in such action 
the merits cannot be inquired into. * * * Accordingly, the courts 
of one state, when called upon to recognize and enforce a judgment from 
another state, must admit, not only that there is a record, and that it is 
what it purports to be, but also that it is just, that the money awarded 
to the plaintiff is legally due, and that he bas a right to recover it with- 
out a rein vèstigation of his claim. * * * The true doctrine is that 
such a juf^gment is to receive in ail courts the same faith, crédit, and re- 
spect that is accorded: to it at home." 2 Black, Judgm. §§ 857, 859; 
Renaud v. AhboU, 116 U. S. 277, 6 Sup. Ct. Rep. 1194. The respond- 
ents,- being the principal stbckholders in the corporation, and its mana- 
gers, were as conclusively bound by that judgment as the corporation 
itself. Hawhins Y.0lenn,181 U. S. 319, 9 Sup. Ct. Reo. 739; 2 Black, 
Judgm. § 583. While such judgment, to be made avaijable for process 
in another jurisdiction, would bave to be sued over, yet, by the first 
judgment, the daim is rendered as certain as it ever can be. Its merits 
cannot be relitigated. The liability of the défendant corporation is fixed 
irrevèrsibly. HeficCi' it- Is èâià by the chancelloï in Robeii, v. Hodges, 1 6 

n.j: 1(1.305: '■ ■ '■'■ ■ ■ ■ 
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"The objection to the interférence of acoHrf.of equity, tiiat theclaim of the 
attaching creditor is not aséeitained, if it bè éhtitîed tpkny considération, can 
hâve no application in the pfèseht case, for theplaihtiff's claims against the 
défendants hâve, in laet, been PStHblishe'd by judgment. The fact that the 
judgment was recovered in another state does not impair the conclusiveness 
of the judgment as to the amount due. If the court vvliere the judgment is 
recovered liave jurisdiction pf the person of the défendant, and of the sub- 
ject-niatlerof the suit, its conclusiveness cannot be questioned in the forum 
of another state, wliere it is sought to be enforced. Moulin v. [nmirance 
Ca.. 24 K.J. La w, 222.» 

Where the reason of the rule ceases, the rule itself ought not longer to 
operate. In this case the claim was not only certain, but it had back of 
it a judgment condusive andbinding, and, under the law of the forum 
■where the attachment suit was instituted, the complainant had secured 
and fixed his lien upon tbe real estate, ,Why should it then be com- 
pelled to proceed to exeûution, when ail the purchaser could obtain 
by a sale thereunder wpuld be a lawsuit, before he could get rid of the 
légal title of the respondeats? He would acquire only the équitable in- 
terest of the debtor corporation in the land, aiter wbich he would be coin- 
pelled to resort to a court of equity to divest the légal title. There is 
much practical sensé in the distinction drawn by the suprême court of 
Maine in Brisay v. Hogan, 53 Me. 544: 

"It is only when the debtor once had a title to the land, and has conveyed 
it away fraudulently, that a levy can be of any use. In such case, the con- 
veyanoe being fraudulent, it is, as to the creditor, no conveyance, and he 
may treat the title as still remaining in the debtor. But when, as in this 
case, the debtor never had any titJe, treating the conveyance to his wife as 
either valid or void will not give him a title. It will be either in the wife, or 
;in her grantor; it will not be in the debtor, and a levy on it as his property 
would be an idle and uselesa ceremony. Ifo title could possibly be obtained 
,byit." 

I In Case v. Beauregard, 101 U. S. 691, the equity rule in this respect 

• is succinctly stated thus; 

"It may be said that, whènever a creditor has a trust in his favor, or a lien 

i upon propertj' for the debt due him, he may go into equity without exiiaust- 

■,ing légal proeesses or remédies. Tappan v. Evans, 11 N. H. 311; Holt v. 
Bancroft, 30 Ala. 193. Indeed, in t|»ose cases in which it has been held that 

ïobtaining a judgment and issuing an exécution is neoessary before a court of 
equity can be asked to setaside fraudulent dispositions of adebtor's pioperty, 
the reason given is that a gênerai creditor has no lien; and, when such bills 
hâve been sustained withoiit a judgment at liiw, it has been to enable the 
creditor to obtairi a lien, either by judgment Or exécution. But when the bili 
asserts a lien or a trust, and shows that it can be made avaiJable only by the 

,,aid of a chancellor, it obviously makes a case for his interférence." 

In Tappan v. Evans, UN. H. 811, eited by Mr. Justice Steong in 
support of the rule above quoted, the court say, (page 327:) 
' " The gênerai principle deducible from thé authorities applicable to this case 
' is that, where property is sutojeet to exécution, and a creditor seelcs to hâve a 
ifraiidulent conveyance or obstruction to the levy er sale removed, he may file 
,ajbill as soon as he bas obtained a specificlieï^;nRpn,the property, whetherthe 
lien be obtained by attachment, judgmerit, or the issuing of an exécution." 
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Again, on pa^e 330, it is said: 

"In relation to real estate frandulently conveyed by the debtor, one mode 
of relief in equity is to rénibve the fraudulent title either before or after a 
levy, se as to perfect the tltl'è acquired under the proceedings at law." 

This was foUowed in Sheaje v. Sheafe, 40 N. H. 518. See, also, Stone 
V. Anderson, 6 JFost. (N. H.) 516, inwhich the aulhorities are cited hold- 
ing that, whenever the attaching créditer has obtained his lien, he "has 
a title to maintain a bill to set aside a fraudulent conveyance of the real 
estate." See, also, Bank v. Harvey, 16 lowa, 146-148. 

In Conroy v. Woods, 13 Cal. 633, it is said: 

"In this case the plaintiff liad, before the filing of his bill, a lien by attach- 
ment and a juiigment. ïhere was no necessity for tlie levy of an exécution. 
It would bave answered no beneflCial pnrppse. It was not necessaiy to give 
a lien. That had already accrtied from tlie levy of the attachment, and it was 
not necessary for a sale, for a sale was not desired. * * * xhe authori- 
ties do not place the right to go into equity upon thegroimd that the complain- 
ants musfrshow Ihemselves to be creditors by judgment, but they go on the 
ground that they must show a lien upon the property, and this lien exists as 
well by the levy of au attachment as by exécution." 

In New Jersey {Robert v. Hodges, 16 N. J. Eq. 305) it is held that an 
attaching créditer, even before judgment in rem, is entitled to go into eq- 
uity to remove obstacles to the title of the land, "because the creditor 
has a valid subsisting lien." 

In LacUand v. Smith, 5 Mo. App. 162, the court, after conceding that 
the judgment there was only in rem, and could not be m personam, be- 
cause of the non-residence of the non-appearing défendant, saj': 

"It was a judgment, however, binding Smith's interest in the property de- 
scribed in the attachment, and withiu the jurisdiction of the court. It gave 
to plaintiff a right also to proper proceedings to subject the équitable interest 
of t^mith in this real estate to the payaient of the amount tound to be due. 
Under this exécution plaintitî declined to sell any interest of Smith's, declaring 
that be was unwilling by siich a sale to saciiHce valuable propeity, and he 
very properly, on this state of fac ts, commenced proceedings in equity to en- 
force, without any unnecessary sacritice of a valuable interest In real estate, 
the légal rights which he had in his action of law established against any in- 
terest Smiih may hâve in the property attached. " 

The authorities touching the right of an attaching creditor after his 
lien on the property is fixed to go into equity are cited, pro and con, in 
3 Pom. Eq. Jur. note, p. 465. Whatever may hâve been the earlier 
view of the suprême court of Missouri, it is apparent from its later nt- 
terances that, as its horizon extends, it gives a much broader and ef- 
ficacious office to equity than first entertained. The highest office of 
equity is to serve the best interests of justice, and, while securing this 
end in enforcing the rights of the creditor, it will also bave regard to the 
interest of the debtor. 

In Bobb V. Woodward, 50 Mo. 95, the practice of the creditor, after ob- 
taining his judgment, proceeding to exécution and sale, was deservedly 
censured. The court say; 
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"Tliere is little doubt that the interest of both dehtors and creditors would 
be , bettpr, subserved if ip ail thèse resulting trusts the créditer were required 
to ascertaiii, by judicial décision, the actûal ipterest ot the debtor in the prop- 
erty before oflering it fer sale. * * * If the propçrtyis sold befare the 
doubt is'solved, it necessarily follows that the purchase is subject to ail the 
uncertainty of a gambiing adventure. Ali our observation shows that such 
interests are bid off at a nominal sum, and, while the debtor is stripped, the 
créditer receives nothing." 

Accordingly, in ZoU v. Soper, 75 Mo. 460, the court held that — 

"So long as the right tothe exécution upon the judgment obtained con- 
tinues, the créditer may go into equity to subject tlie land tothe payment of 
his debt, for the reason that a sale under an exécution in such case would be, 
in effect, but tlie sale of alawsuit, and the land would be sacriflçed, and no 
one could possibly be beneflted materially but the purchaser, and be only in 
the event that he succeeded in setting aside the fraudulent deed. While tbe 
créditer naight hâve the land sold on exécution, equity will net compel him to 
pursue that ruinous course." 

This is reâfSrmed as late as in lAonberger v. Baker, 88 Mo. 455, 456. 
It certainly îs to ihe interest of ail parties hère conoerned that the rights 
and equities of the debtor corporation and of the Fowlers in the real es- 
tate in (juestion should be ascertained and defînitely settled before the 
sale. Such was clearly the right of the complainant in the state court, 
where it instituted this suit. Has it lost that right by tlie mère act of 
removal into this court at the behest of the respondents? The com- 
plainant could not hâve brought the attachrnent suit in this court, as 
the défendants are not résidents of this district. Having obtained this 
lien by the attachment and judgment in the state court, the présent suit 
is ançillary to that judgment, — a continuation, in effect, of that action, to 
wort out the satisfaction of the judgment, 

;, The bilLin equity could not hâve been,: in the first instance, brought 
in. this court, as the fédéral court cannot be employed in an ancihary 
or auxiliàry service of the state coxirt. Tàrbell v. Griggs, Z Pàige, 207; 
Davis V. Bruns, 28 Hun, 648; Glaflin v. McDei-mott, 12 Fed. Rep. 375. 
When the cause was removed hère by the respondents, the other party 
should not be deprived of the substantial rights securedto itin the forum 
w'here it was compelled by law to bring its action. This court takes the 
cause precisely in the condition whioh the law affixed to it in the state 
court at the time of the removal. Wè tàke the cause as we find it, be- 
ginning where thè state' court left it, "With fuU récognition of ail sub- 
stantiaL rights." Sutro v. Simpson,- 14 Fed. R'êp. 370; Mdelity Trust Co. 
y. Gîll Car Cb., 25 Fed. Rep. 741; Goldstein v., City of New Orléans, 38 
Fed. Rep. 628, 629; Duncan v. Gegan, tQl U. S. 810. 

It would be a' travesty upon justice that a défendant, by virtue of the 
removal act of congress, predicatéd alone UjJon the incident of the dé- 
fendant beirig a lioii-resident'of the state; could éscape the liability which 
the law places upon him in the state court, where thé complainant right- 
fally brought his action. ' The complainati.t, hàving alién and judgment 
in the state court giviiig it the right îh thè same court to proceëd by bill 
in equity as it did, présents a case distinguishable frbna that oi Scott v. 
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Nedy^ 11 Sup. Ct, Rep. 712. : Ihere the suit was brought in the fédéral 
court on a simple contraçt deljt, and vyhen there was uo antécédent lien., 
Mr. Justice Field in that opinion recognizes the right jiere contended 
for, for he says: : ;, 

"It 13 the existence, before the suit in equity is instituted, of a lien Upon 
or interest in the property, created by contract, or by contribution to its value 
by labor or material, or by judicial proceedings had, which distinguishes 
causes for the enforcement of such lien or iuterest from the case at bar." 

Superadded to ail this, there is another ground upon which this bill 
possibly rnay be sustained. Under the provisions of the contract of 1884, 
raade during the pendency of the suit in the United States court in 
Kansas, the packing-house property, which is alleged to bethereal estate 
in question, was to be sold, and the proceeds first applied to the liqui- 
dation of the debts of the corporation. If that was a part of the considér- 
ation of the contract then made between the stockholders and directors 
of the corporation, it was not only an express récognition of the factthat 
this real estate was held in trust for the use and benefit of the corpora- 
tion, but it was by ail the parties in interest charged with the payment 
of this debt, among others. To thereafter fail to so apply it was a breach 
of the trust by the holders of the légal title, and would seem to bring the 
case especially within the province of a court of equity, to reach an équi- 
table asset of the debtor for the benefit of the créditer. Be this as it 
may, the court ought to retain the bill, to see what the real facts are re- 
specting said contract. 

It is finally urged that the Anglo-American Packing & Provision Com- 
pany being a necessary party to this suit, and it being a non-resident of 
the state, jurisdiction over it in this action cannot be obtained by order 
of publication. The Code of Practice of the state directs that ail attach- 
ment suits shall be brought in the county where the property attached 
may be found, and that suits for the possession of real property, "or 
whereby the title may be afl'ected, shall be brought in the county within 
which such real estate, or some part thereof, is situated." Sections 
2010, 2011, Rev. St. As the purpose of this action is to afïect the title 
to real estate, it had to be instituted in Buchanan county. As the ob- 
ject of this suit is to fix upon the real estate in the hands of the Fowlers 
the trust, and to subject it to liability for complainant's debt, it afl'ects 
the title to real estate, and therefore the court of the situs of the property 
alone can give jurisdiction over the subject-matter. The practice act 
would be lame indeed, if, after making the foregoing provisions, it had 
stopped short of prescribjng some means of bringing the parties to be 
affected by the judgment before the court in such manner as to give the 
court jurisdiction over the res. This the statute bas undertaken to do 
by section 2022, which provides, inter alia: 

"In suits in attachment, and in ail actions at law or equity, which hâve for 
their immédiate objeet the enforcement or establishment of any lawful right, 
claim, orderaand to oragainst any real property within the jurisdiction of 
thecouirt, an order of publication may be made," etc. 
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Withîn the purvkîw bf section 2022, this action bas for its immédiate 
object the enforcement or establishment of a fàwful right, elaim, or de- 
mand agafnst the knd in question. There is no intermediate claim, no 
nltarior object. 

It follows that the detnurrer is overruled. 



Northern Pac. R. Co. v. Barden et al. 
(Circuit Court, D. Montana. June 12, 1891.) 

1. Raileoad Gkauts — Exceptions— Minéral Lands. 

The provision of Act Cpng. July 8, 1804, (13 St. 365,) granting land to the North- 
ern Pacific RaiJroad Compiany, "that ail minerai lands be, and the same are hereby, 
excluded from the opération of this act,"applieà'only to "knowii"inineral lands. 

2. Bamr. 

The lands granted being the odd-numbered sections within a certain distance 
of the road owned by the United Stntes at the time whon the road shouW be 
dcfinitely fixed, and a plat thereof filed in the gênerai land-office, to exclude 
land from the opération of the grant as minerai land it must hâve been known 
to be such at the time of such definite location and filing. 

Knowles, J., dissénting. 

At Law. On demurrer to complaint. 

Demurrer to a complaint in an action to recover possession of portions 
of section 27, township 10 N., rançe 4 W., P. M. Montana. Plaintiff 
allèges its incorporation under the act of congress of Julv 2, 1864, (13 
St. 365,) for the purpose of building the Northern Pacific Railroad ; that 
by that act there was granted to plaintiff every alternate section of public 
land not minerai, designatëd by odd numbers to the amount of 20 sec- 
tions per mile, on each side of such railroad line as said company might 
adopt through the territories of the United States, whenever, on the line 
thereof, the United States had full title, not reserved, sold or granted, 
or otherwise appropriated, and free from pre-emption, or other claims or 
rights, at the time when the line of said road should be definitely fixed, 
and a plat thexeof filed in the office of the cominissioner of the gênerai 
land-office; also other provisions of the aCt; that plaintiff duly accepted 
the terms and conditions of said act in the mode prescribed by law, 
within two years after the passage of the act, to-tvit: on December 24, 
1864; that the gênerai route of said road extending through the state of 
Montana, was' duly fîxed, on February 21, 1872; that the said lauds in 
question in said section 27 are within the 40 miles of the line of said 
railroad as s6 fixed, and were on said February 21, 1872, public lands 
to which the United States had fitU title, not reserved, sold, granted, or 
■otherwise appropriated, and free from pre-emption or other claims or 
lïghts; that at the date of said act, July 2, 1864, and the date of fixing 
said line of gênerai route, to-wit: February 21, 187-2, no part of said 
land in question was known minerai Umd, but said land was more valu- 
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able for grazing than for mining purposes, and that no part of said land 
was within any exceptions from said grant; that afterwards, on July 6, 
1882, plaintiff definitely fixed the line of said railroad extending opposite to 
and past said land, andfiled a plat thereof, in the office of the commissioner 
of the gênerai land-office; and that said land is within 40 miles of said 
line of railroad as so definitely fixed; that thereafter, the plaintiff duly 
constructed said portion of said road and telegraph line over, and along 
the line of definite location so fixed, and upon reports of commissioners, 
as required by said act, the président of the United States duly accepted 
said railroad and telegraph line so constructed and completed; that at 
the date of so definitely locating said line of railroad and filing the plat 
thereof in the office of the commissioner of the gênerai land-office, on 
July 6, 1882, the said land was not knoum minerai land, and was more 
valuable for grazing than mining purposes, and that said land was on 
said day public land to which the United States had full title, not re- 
served, sold, granted or otherwise appropriated, and free from pre-emp- 
tion or other claims or rights; that said lands were surveyed in 1868 
and township plat filed in the proper land-office on Seplember 9, 1868; 
that the character of said land was ascertained and determined, and re- 
ported and shown upon said plat to be agricultural and not minerai land, 
and that said détermination, report and showing hâve continually re- 
mained and they still remain of lull force and elfect; that after the com- 
pletion of said railroad aforesaid, the said plaintiff listed said lands with 
other lands as a portion of said grant, and thereafter on November, 
1886, duly filed said list in the district land-office at Helena, and paid 
the receiver of said land-office the lawful fées for filing such list; and 
said register and receiver duly accepted and allovved said list; and cer- 
tified the same to the commissioner of the gênerai land-office; and said 
list bas since remained and it is now of record in said gênerai land-office, 
and no part of said fées bas been returned or tendered to said plaintiff; 
that at the time of the acceptance, approval and allowance by said dis- 
trict land officers, and at ail times prior thereto, no part of said land 
was known minerai land, or was of greater value for mining than for 
grazing or agricultural purposes, or town-site purposes, or had any value 
for mining purposes whatever; that during the year 1888 certain veins or 
Iodes in place of rock in place bearing gold, silver and other precious 
metals were discovered in said land, and thereafter certain parties named, 
being citizens of the United States, without the consent and against the 
will of plaintiff, entered upon said land and niade locations of said veins 
or Iodes, to-wit: on June 20, 1888, the Vanderbilt Quartz Lode Mining 
Claim on lot 68, on August 10, 1888, the Four Jacks, N. Y, Central, and 
Hudson River Quartz Lode Mining Claim, number 72, 74, and 75, re- 
spectively; and on May 9, 1889, the Chauncey Depew Quartz Lode Min- 
ing Claim on lot number 73 of said lots, being within the said disputed 
premises; that said défendants are in possession of said lots 68, 72, 73, 
74, and 75, claiming title under said locations through mesne convey- 
ances from said locators, and they bave been and now are extracting ore 
tiierefrom; and that although title bas vested in said plaintiff, under said 
v.46F.no.lO— 38 
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aet:of congress, an{| t)ae actg perfprmed by itas a]leged,and,plaintiff has 
thereby become thie pwner cf said iijnd, the United States hav0 failed 
and refused to issue a patent to said plaintiff, as required by said act. 
,The value of the disputed premisesis alleged to be $6,000, and of the 
ore, ejctracted, over $100. Plaintiff prays; judgmçnt for possession of the 
preniises and of the, value of the ore extracted. 

F. M. Dudley and CuUen, Sanders & Shelton, for plaintiff. 

. Adkinson 4: Miller, for défendants. 

Before Sawyee, Circuit Judge, and Knowles, District Judge. 

Sawyer, J., {afier stating thefacts as above.) The complaint undoubt- 
edly States many f^cts, not necessary to be stated in a complaint to re- 
cover land. It not only sets up the probative, as well as, the ultimate, 
facts necessary to be stafed to inakea good complaint, but the facts which 
the défendants will rely upon to defeat the action. The object doubla 
less, is, to State ail the facts, as they really exist, or are supposed to ex- 
ist, with a view to having the rights of the parties on that state of facts 
determined in the simplest.form upon a demurrer to the complaint. 
Although somewhat cumbersomein a pleading in an action at law, I see 
no objection, the défendants making none, to taking the course pursued 
by plaintiff in this case, provided it has set out sufficient facts, to show 
upon the whole case, a good cause of action. The défendant has not 
moved to strike out any part, as being irrelevant or redundant, but has 
met the case fairly by a demurrer, both parties, doubtless, being désir- 
ons of having their rights determined in the shortest, easiest, and least 
expensive manner. 

Taking ail the facts as alleged in the complaint, I think there can be 
no doubt, that the title to the land in controversy is in the plaintif!', un- 
less the allégation of the discovery of mines in 1888, is sufKcient to show 
that the land containing them is minerai, within the nieaning of the 
terni as used in the act of congress; and, that the lands are, therefore, 
within the exception from the grant to plaintiff of minerai land. This 
being the case it becomes necessary to détermine, definitely, what con- 
gress meant by the words "not minerai" in the first part of section 3, 
and the words "minerai lands," in the clause "that ail minerai lands be, 
and the same are hereby excluded from the opération of thie act," in the 
third proviso of the same section. And the méaning of thèse terms is 
the great question, so elabprately and ably discussed by counsel of the 
respective parties, upon which the décision of the demurrer, it is con- 
ceded, must turn. For the purposes of this décision, I shall assume, 
that the complaint shows a discoyery of valuable mines in 1888, when 
the several daims alleged were located^ — such as would hâve taken them 
out of the grant, had they been knovm-, at the time when the line of the 
road was definitely fixed. , This question is not new to the circuit court 
for the northem district of California; or to the state courts of Galifornia 
and Nevada, as a référence to the décisions of the suprême courts of thèse 
States will show. The circïiit court had occasion to consider the précise 
point, fully, and directly décide it in Francoeur v. Newh'ouse, là Sawy. 
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351, 40 Fed. Rep. 618, arising under the législative grant to the Cen- 
tral Pacific Railroad Company, of July 1, 1862, (12 St. 489.) The words 
of exception in the act are "that cdl minerai lands shall be excepted from 
the opération of thia aet." After mature considération, in that case, it 
■was held, the circuit and district judges concurring, that, the meaning 
of the term, "minerai lands," as used in the exception, is, lands that 
were notonly minerai, in fact, at the time the grant attaehed and took efFect, 
but that they must be lands that were known to be minerai, or at least, 
BUch as were apparently minerai, aiid generally recognized as such, 14 
Sawy. 355, 40 Fed. Rep. 622. The court there said: 

"The next question is, did the land in question pass, by the grant of 1862, 
peifected in 1866-67, in wliioh a gold mine was discovered in 1883, twenty- 
one years after tiie grant attaehed, by the fllingof a plat of the gênerai routeof 
the railroad, and the withdrawalof the lands in pursuance of the statute, by 
the secretary of the inlerior, and niore than seventeen years after the conaple- 
tion of the road, and its acceptance by the président; and more than sixteen 
years aPter the final survey, and report of the lands as agricultural, and not 
minerai. ïhe parties to tins grant, both the United States and the grantee, 
must be presumed to hâve contemplated a grant in vtew of the condition of 
the lands as they were known, or appeared to be, at the time the grant took 
effect. In the exception of ' minerai lands ' from the grant, congress could 
not hâve contemplated that the discovery of a paying mine, fifteen or twenty 
years after thè making of the grant, and the performance of ail the condi- 
tions by the grantee, required to perfect'the title, and render it irrévocable, 
should vitiate the grant. If so, then siich a discovery ftfty, or one hiindred 
years after, wbuld effect the same result. In granting the public lands, con- 
gress must be presumed to deal witli them in view of the conditions as they 
are known, or supposed to be, at the time. Exceptions must be presumed to 
refer to mattersthat are readily apparent upon inspection. Any otliers would 
be altogether too indetinité to be valid. The conditions constituting the ex- 
ception ougtit, certainly, to beascertainable at the time the grant talées effect, 
or they ought not to be operative; otherwise, the greatest confusion and in- 
convenience, public and private, must, necessarily, resuit. The grant should 
point ^out what is granted in such certain terras, that the grantee œay be able 
to ascertain by inspection, and know at the time the location is, definitely, 
fixed; and it Itecomes operative, what spécifie tracts of land are granted, and 
what are excepted from the grant. Thèse lands soon after the grant, were 
conveyed, in trust, under autteority of the law, as security fOr the bonds is- 
sued, out of the proceeds of which the road was constructed ; and the proceeds 
of thèse saies are devoted by the trustées to tlie rédemption of the bonds. Is 
this security to be impaired, or deatroyed, by taking from the opération of 
tlie grant ail lands in which at any future time gold, or other valuable metals 
may be discovered? If so, allof the lands may, sooner or later revert to the 
United States, and brmdholdérs, and tliose, who in good faitli, hâve purchased 
the lands of the company, without beingawareof the mines secluded in their 
lower depths, will be largely injured. TJiese words ' minerai lands,' as used 
in tlie act, must be construed in a practical sensé — as practical men would 
use them in contracting about them— must be construed with référence to 
their présent known, or at least, obviously apparent, condition." 14 Sawy. 
355, 356, 40 Fed. llep. 620, 621. 

The circuit court had before made, substantially, the same ruling in Cow- 
dl V. Lammeis, 10 Sawy. 257 , 21 Fed. Rep. 200, and in MiUing Co. v. Spargo, 
8 Sawy. 645, 16 Fed. Rep. 348. The suprême court of the United 
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States, although the précise question had not been necessarily presented, 
had by implication held the same way in the several cases referred to in 
the décision in Francoeur v. Newhouse, cited. Upon further considéra- 
tion, I am still satisfied, upon prineiple, with the ruling in those cases, 
and think, that to hold otherwise, would be disastrous to the great in- 
terests of ail the states having mines of the precious metals, and to none 
more so than the state of Montana. The défendants' counsel assail the 
décision in Frcmcoeur v. Newhouse, and insist that the title to no land 
which, in fact, contained valuable mines secreted in its lower depths at 
the time the grant attached to the spécifie lands and became perfect, 
passed to the companyunder the railroad grant, though the existence of 
the minerai was unknown, and unsuspected, at the time, and there was 
nothing to indicate that any mine was there — even though the existence 
of the mine could not by reasonable diligence hâve been ascertained. 
And one of the senators from Montana, in an elaborate speech in the sen- 
ate during a session of the last congress, criticising the opinion in Fran- 
coeur V. Newhouse, with great ability supported the same view. Said he, 
in the course of his speech: 

"If one thousand years hence, a mine is discovered in an odd section of 
land which it will pay to work, thereby it will be demonstrated that on the 
2d day of Jiily, A. I). 1864, congress had that particular land in view, when 
it said ' we except tliat minerai land out of the grant,' and that it not only 
then becomes, but it is thereby demonstrated that it bas always been, during 
the thousand years the property of the United States." 21 Gong. Eec. p. 
10946. 

And a senator from California, a most sldllful mining expert, and a 
large owner of mines in Montana, interrupted the senator's speech with 
the observation, "/« a thoum.nà years from now, I hâve no doubt mines will 
be found in many of those lands." Id. 10,947. Either the doctrine of 
l'Vancoeur v. Newhouse, or that stated by the senator from Montana, as 
quoted, must be the true doctrine. There is no middle ground upon 
which to stand. No middle line can be drawn, and statutes of limita- 
tions do not run against the United States. Nearly ail statutes require 
construction. Such is the imperfection of the human intellect, and hu- 
man language that it is difïicult, if not impossible, to draft an act, that 
shall, exactly, cover every possible casecontemplated by the author, and 
nothing more; and that his intent shall be apparent to every intelligent 
mind. The statute of frauds of England, drawn by one of Eugland's 
ablest lawyers, is a good illustration. It is said by English law-writers, 
that it bas required a great many more suits to settle the meaning of the 
statute of frauds, than there are words in the statute. This act of con- 
gress, evidently, requires construction, otherwise there could be no pos- 
sible ground for différence of opinion as to its meaning among, reasona- 
bly, intelligent persons. And it must receive a reasonably sensible con- 
struction; a reasonably practical construction; a construction that will 
enable reasonably intelligent men to détermine at the time the grant at- 
taches, what was granted, and what excepted from the opération of the 
grant; a construction that will affbrd reasonable cartainty, as to land 
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titles. A meaning must. be given to it, that reasonably iûtelligent prac- 
tical men would be likely to deliberately contemplate in passing the act. 
Such a construction I conceive was given to the Central Pacific grant in 
Francoeur v. Newhouse. But the construction urged by the senator, and 
counsel in this case, would be unreasonable in the extrême, and v.ttaly 
impracticable and absurd in its conseqaences—a, construction as it appears to 
me, that no sensible practical raan could ever deliberately contcmplnte. 
It would be, absolutely, destructive and subversive of ail titles to land 
in the state of Montana, and ail new states wherein are similar grants; 
or, at least, destructive and subversive of ail confidence in and security 
of titles. A severer blow could not well be struck at the interest and 
prosperity of the state, at large, of Montana, and other states similaily 
situated, than to adopt that construction, and thereby déstroy ail confi- 
dence in titles to land. Nothing is more conducive to the prosperity of 
a state, thaia unassailable land-titles, and a feeling of confidence, and a 
sensé of security in such titles. Adopt the construction insdsted upon, 
and no man from Lake Superior to Puget sound, within the exterior 
bounds of the railroad grant, whether on theodd, or even sections, would 
know whether he bas a title to land purchased eilher from the govern- 
ment or the railroad company, until a mine either bas been, or shall 
hereafter, at some time in the future more or less distant, be discovered 
on it, when he will, know for the first time, that he bas no title. In- 
deed this state of things would not be confined to the lands of the rail- 
road grants, but would extend to ail lands in the state. Minerai lands 
hâve always been, and they are, now, excepted and reserved from pré- 
emption, homestead entry, and ail other ordinary modes of disposition 
except congressional, in, substantially, the same language, as that in the 
railroad grant. Every patent issued for minerai lands to a pre-eniptor, 
bomesteader, or other purchaser, within the meaning of the exception, is uf- 
terly void and passes no title, at least, upon a direct, and not collatéral 
attack. This is conceded by the senator from Montana, and must be 
by counsel. ; They ail stand upon the same footing with the railroad 
company,' and its grantees, except, that, the latfer can do without a pat- 
ent, as the title passes irrevocably by the congressional grant, and the 
performance of the conditions subséquent. The patent adds nothing as 
a title. It is only a convenient instrument of évidence, in the language 
of the statute "confirming not transferring to said company the right and 
title to said lands." 

It does; not seem possible that congress, deliberately, intended to leave 
the titles toall lands in the new states in a state of such lamentable un- 
certainty, — a condition of things utterly destructive to the interests, 
and obstructive of the prosperity and progress of those states. Themin- 
ing interests, whatever the case may now be, will, ultimately, becorae 
one of the least important. If congress had intended such unnatural and 
undesirable re«ults, it could hâve easily expressed its intention in unmis- 
takable language. It providedno means, and no tribunal to détermine, 
i^pon examination for the purpose, what lands were minerai, within the 
meaning of the act. It did not require the railroad company, or any body 
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on behalf of the government, to prospect the lands to ascertain what were 
minerai. And had it dpne so, in most instances it •ffôuld hâve been uh- 
availing, so far as abcertaining therealcondinonof thelandisconcerned. 
Repeated prospecting, atdifferent times, and, by différent parties, in prac- 
tical work, is often required to disclose a mine. Without àhy provision 
for, positively, determining what lands are minerai, for the purposes of 
the act, at the time the grant attaches, there can be but one reasonable 
and saf e rule, and that is to exclude those which are known to be min- 
erai, or which upon inspection can be readily ascertained to be minerai. 
The odd sections are (Ae subject-matter of the grant, and the minerai lands in 
the odd sections are the exceptions. The latter are taken out of the former. 
Now, the exceptions should be readily identified by inspection. If they 
cannot be identified hy inspection^ they are too indefinite and uncertain 
to be valid, and they must be void for uncertainty. The exception 
must be specifically pointed out, so that it can be readilj' ascertained. 
Exceptions are strictly construed. As an illustration, take a case on a 
section of the: road where the lineof the road is definitely located; the 
road is finished, and ail the conditions subséquent are fully performed, 
the road accepted, and the title to wbatever is within the grant, be it 
more or less, irrevocably vested ini the railroad company. The lands 
are sur%'eyed. . So far as can be known by inspection and supcrficial ex- 
amination, the lands appear to be timber lands, agricultural lands, or 
grazing lands, and they are in good' faith purchased as sueh from the 
railroad company, and occupied as isuch by the purchaser. Are thèse 
lands, so situated, agaicst the will of tihe purehasers, open to wandering 
prospectors to enter at will upori thfem, dig up the earth, sink shafts, 
run drifts, tunnels, etc., to see if they can find a mine? And failing to 
find a mine;, is the land open year after year for other bands of prospect- 
ors to enter and repeat the performance ad infinituinf And should a 
mine, at last, after years of prospectingbe found., is the purchaser to 
hâve his land taken from him on this exception? Yetsuch must be thé 
conséquence of the construction insisted upon by the défendants. If 
one quarter section is thus open tb exploration, and the title thereto- 
liable to be thereby defeated, by a discôvery of a mine at any time, n<> 
matter how long,;in the future, then every foot df land within the lîmits 
of the railroad grant, and even outside thèse liroits, from Lake Superior 
to Puget Sound, is in the same situation,' and the title liable to be de- 
feated in the same manner. No man can ever know whether he has a 
title or not, until, 8' tninë is' discovered, when he learns that' he has no 
title, but that the land belongs to the> United States. I cdnnot bring my 
mind tobelieveit possible, that men of the intelligence and Souiïd sensé 
of those' who constitute the senatQrS, and members of the house of rep- 
résentatives in congress, coiild have'ddiberatdy and knowingly intended or 
contemplated' .any such remit. And whait adéquate object is to be attained 
by such a conBtruction as willdestroy titles and be subversive of ail con- 
fidence in titles to land' in ail thèse' newstates? For whôse benefit is 
this extraordinary and hurtful condition' of things to be imposed on 
the new states? v i Is it) that the goveliînïent-may obtain thé insignificant , 
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Buni of ^6; per acre for a sipall etrip of land hère and there at long dis- 
tances apart,inQt exceeding 1,500 feet long by 6Ç0 feetwide? Orisitto 
give a préférence to purchagers at that irisignificant price, over permanent 
settlers, who hayealready purchased, paid forand improved lands in good 
faith, to a comppratively few nomadic prospectors, who remain at the 
same place but a short lime? ,. 

Should it turn out ii course of time, that indications of mines appear, 
the' owuers will be quite ^s likely to prospect for and discover any mine, 
that may be conçealed in the depths of the earth therei, as the profes- 
sional prospectors; and the country, at large, will, in the end, be equally 
benefited by the resuit. Is there any object to be accomplished by such 
an unreasonable, and impracticable construction of the grant as is claimed 
for it, leading tb such absurd conséquences, that will compensate for the 
great wrong and injury that must, necessarily, be infiicted on the new 
States by removing ail grounds for confidence in land-titles? When a 
disputé arises as to whether the laud was Icnmim minerai land when the 
grant attached, it may always be safely intrusted to a jury to détermine 
the point. As an instance see the spécial verdict and charge of the court 
on the trial of this same case cited of Francoeur v. Newhouse, 14 Sawy. 
600, 43 Fed. Rep. 236. When the United States made the railroad 
grant, in order to secure the construction of that great transcontinental 
road through thousands of miles of a comparatively unsettled région, it 
intended tp oDer something substantinl as an inducement. It gave noth- 
ing, for as usual, it doubled the price of ail alternate sections, and, by 
the completion of the road made a market for thèse lands at the en- 
hanced price. A large development of the resources of the country 
■was also, thereby induced. Besides the government saved millions in 
the cost of transporting the mails, military forces, supplies, etc. For 
the United States, now, years after the road bas been built, and been in 
successl'ul opération, to insist upon the construction maintained by de- 
fendants is to discrédit ail the titles of the railroad company, and of 
those holding titles under it; to throw insuperable obstacles in the way 
of selling thèse lands by thus discrediting the titles, and to thereby de- 
prive the company of the substantial aid, which it had reason to believe 
it was to receive upon the perlbrmance of the conditions of the contract 
on its part. There can, possibly, no benefit resuit to the United States, 
or to any persons, or classes of persons, designed to be favored thereby, 
by the construction of the act of congress insisted upon by défendants, 
that will at ail compensate for the wrong to the railroad company and 
its grantees, occasioned by discrediting thèse titles, and the blight put 
upon the prosperity of ail those new states, by destroying and subvert- 
ing ail grounds for confidence in the land-titles of those states. I am, 
myself, still satisfied with the rule laid down in Francoeur v. Newhouse. 
The court did not, it is true, pass upon the Northern Pacific grant, but 
it did construe substantially, the same language in a strictly cognate, 
and analogous provision, and I do not, myself, see how it can hpld dif- 
ferently with référence to the railroad grant now in question, without 
overhlïing its prior décision. But the suprême court of the TJnited 
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States, in Dam v. Weibbold, 189 U. S. 507, Il Sup. Ct. Rep. 628, a 
case but recently decided, bas, as it appears to me, authoritatively, 
decided the question now involved, in strict accordance with the fore- 
going views. But for the fact, that it bas been questioned by coun- 
sel, and my associate, whetber this ruling, becausearisingunder atown- 
site act, and not a raijroad grant, is applicable to the case in hand, 
I should myself bave supposed that thé point was not open to any fur- 
ther doubt or discussion. Had it not been for this contention on their 
part I should hâve deemed it necessary, only, to refer to the case, and 
leave the matter there without further history of the question, and 
the prior discussion upon it, or further argument. The plaintiff in that 
case, relied upon a patent for a mine, bearing date JanUary 15, 1880. 
The défendant upon a prior patent, issued under the town-site act, for 
the town-site of Butte, in Deer Lodge county, Montana, dated Septem- 
ber 26, 1867, and conveyances from the patentée to the défendant. The 
latter being the earlier patent contained the clause, that "no title shall be 
ho'cby acquired to any mine qfgold, silver, cinnabar, or copper." The town-site 
act, under which the patent issued, provides that "no title shall be ac- 
quired," under its provisions, "to any mine of gold, sUver, cinnabar or cop- 
per." (Rev. St. § 2392.) And tbe gênerai statute also provides: that 
"in ail cases lands valuable for minerais slvall be reserved from sale, except as 
otherwise directed by law." Section 2318. At the trial, after introduc- 
ing this patent for the town-site and subséquent conveyance to him, de- 
fendant offered to prove by sundry witnesses that, "atthe time the patent 
to the town-site was issued, the premises embraced by the Gold Hill Iode were 
not hnown to he valuable for minerais of any kind." Objection was made to 
this évidence on the ground that the patent to défendants prowd that the 
premises in fact contained valuable minerais, and therefore, could not 
under the statute be granted by patent for a town-site, which objection 
was sustained, an exception entered, and an appeal thereon taken. The 
question before the suprême court, and upon which the décision turned, 
was, whetber the provision of the statute, that "no title shall be acquired" 
under the act"to anj/ mine" merely, meant"anyfcoww mine;" or in other 
words, whether if there was no "kfiown mine" on the land at the date of 
the patent, a mine emsting in fact, but not discovered tili some years aft- 
erwards, passed by the patent, notwithstanding the express prohibitory 
provision in terms so broad and comprehensive, of the statute? Or 
whether the provision only meant "khown mine?" And the suprême 
court held that it was limited to knoicn mines, and that the title to a 
valuable mine not knàwn at the date of the patent;' that is to say when 
the grant attached to the land, did pass under the patent, notwithstand- 
ing this prohibitory provision, so comprehensive in its terms, and, that, 
there was nothing left in the government to pass under the subséquent 
patent to those who had discovered the mine after the issue of the first 
patent. The court, consequently, held, that the exclusion of the évi- 
dence offered to prove that there was no "known mine" at the date of the 
patent, was erronebus; and it reversed the judgment on that ground 
alone. 
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It is urged, in this case, that to hold that a mine inust hâve been 
known to exist at the date, when the railroad grant attached, in order to 
exclude it from the grant, is to unreasonably and without authority, in- 
troduce into the statute the word "Ammm." If that be so, then the same 
must be true as to the provision of exception or exclusion in the town- 
site aet, that "no title shall be acquired" under its provisions "to any 
mine of gold, silver, cinnabar or copper," construed by the suprême court, 
in Davis v. Weibbold. Will it be seriously said, that the suprême court 
nnwarrantably introduced the word "known" into that aet, thereby 
largely limiting the scope of the exception, and largely enlarging the 
scope of the granting power of the aet, as intended by congressf If this is 
the resuit, it was net attained, and this construction of the aet, was not 
adopted, by any hasty ill-considered action of the conrt, for that tribunal 
deliberately reached its conclusion "after much considération." Says 
the court: 

" When the entry of the town-site was had, and the patent tssued, and the 
sale was made to the défendant of the lots held by htm, it was not knonni — 
at least it does not appear that it was knoion — that there were any valuable 
minerai lands within the town-site, and the important question, is, n^heiher 
in the absence of this knowledge the défendant can be deprived under the laws 
of the United States of the premises purohased and occupied by him because 
of a subséquent discovery of minerais in them and the issue of a patent to 
the discoverer. After much considération we havecome to the conclusion that 
this questionmust be answered in the négative. It is true that the langnage 
of the Kevised Statutes touching the ac-quisitionof title tominerMl lands withni 
the limits of town-sites is very broad. The déclaration that ' no title shall be 
acquired ' under the provisions relating to such town-sites, and the sale of 
lands therein • to any mine of gold, silver, cinnabar, or copper; orto any valid 
mining claim or possession held under existing laws,' woiild seem on tirst 
impression to constitute a réservation of such mines in the land sold, and of 
mining claims on them, to the United States; but such is iiol. the necessavy 
meaning of the terms used; in strictness, they import only that the provisions 
by which the title to the land in such town-sites is transferred shall noi lie 
the raeahs of passing a title also to mines of gold, silver, cinnabar, or copper 
in the land, or to valid rainini; claims or possessions thereon. They are to l)e 
read in connection with the clause protecting existingrijihtsto minerai veins; 
and with the qualification uniformly accompanying exceptions in acts of 
congress of minerai lands from grant or sale. Thus read they mtist be held, 
we think, merely to prohibit the passage of title under the /irocisions of the 
town-site laws to m,ines of gold, silver, cinnabar or copper, which are kiio7im 
to exist, on the issue of the toicn-site patent, and to mining claims and min- 
ing possessions, in respect to which proceedings hâve been taken under the 
law or custom of miner s, as to render them valid, creating a property right 
in the holder, and not to prohibit the acquisition for ail time of mines w/ich 
then lay buried unknoion in the depthsof the earth. The exceptions <if min- 
erai lands from pre-emption and settlem,ent and from grants to states for 
unioersities and schools, for the construction of public buildings, and in aid 
ofr'ailroads and other works of internai iinpro cernent, ai'e heid to exclude 
ail lands in which minerais may befound, but only those where the minerai 
is in svfflcient quantity to add to their richness and to justify expendi are 
for its extraction, and known to be so at the date of the grant. There are 
vast tracts of country in the mining stales which contain piecious metals in 
small quantities, but not to a sufïicient extent to justify the expense ot their 
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exploitation. It is not to such lands that fche terrrii ' mineral'in tfié sénse o£ 
thisstatiiteis applicable." 139 U. S. 518, 11 Sup. Ct. Kep. 632. 

The closing paragrjiph shows that thç .court did not consider itself as 
lirai ting its construction to the town-site, act, and such provisions, only, 
as bave been hère seriously contended, vvhether correctly or not, were 
alone in pari mnteria. It shows that the court considered the ruling as 
applicable to "grants for the construction of jmblic buildings: in aid of 
railronda and other wqrka of internai improvertunt," as well as to pre-emp- 
tion, town-site, etc.,, grants. The cases cited from the state, and circuit 
courts of the United, States, are nearly ail cases of railroad grants, and 
the long citation,^ with approbation, from Cowell v. Lammers, 10 Sawy. 
246, 257, 21 Fed. Rep. 200, — a case arising, under a railroad grant, — 
contains the passage laying down the rule as now established by the su- 
prême court in the case cited, to-wit: "Bj' the words ^minerai lands' 
must be understood lands knoimi to be such, or which thereis satisfactory 
reason'to believe are such at the tîme of the grant or patent." After cit- 
ing nUmerous rulings of the departments, the uniform décisions of the 
state and circuit, courts, and its oicn implied récognition of the rule as stated 
in Cowell v. Lammers, and, now adapted in Davis v. Weibbold, where the 
décision of the point, as it is the, great issue in the.ease, could not be 
avoided, the court proceeds:' 

"In connection witli tliese views it is to be borne in raind also, that the ob- 
jept of the town-site act whs to affoid relief to tlie inliabitants of cities and 
towns upon tliepubLc iands, by gjving titles to the lands occupied by thera, 
and tlius induce thein to erect suitaljle builduigs for résidence and business. 
Under sucli protection many towns hâve grown i,ip on lands whicli previ- 
oiisiytd Ihe patent, were part of tlie public domain of tlietJn,ited States, with 
bnil(iings of greiit valiiel'or résidence, tiade and manufacture. It, woiild be 
in miihy instances a f<reat iinpediment lo tlie progres-s of sneli towns if the titles 
to tli« lois otciipied by tiieir inhabitants were suli.ject to be ovei'thrown by a 
subséquent discovery of minerai deposits under their surface. If thoir litle 
wiuiid npt proteet tlieui against a discovery of mines in tliem, neither wonld 
it proteet tliem against the invasion of their property for the purpose of ex- 
ploring for mines. 'Die temptation to snoli exploration would be according 
to the snspected exlent of the minerais, and beingthiis subject to indiscrim- 
inate invasion, the land wouKi be to oiie having the title, poor and valueless, 
just in proportiun to the supposed richness and abundance of ils products. IVe 
do not think that any such results were contemplated by the act ofcongress 
or that any cunstruction nhoulit be gine7i to the provision, in question which 
would lead to siteh résulta. Our conclusion asalready sv,bstantial.ly stated^ 
is, that conyressonly intended topreserce existi.ng rigfit^ to known mines of 
yold, silver, cinnabar or copper, and to known mining^clciiins and possessions, 
against, any assertion of title to them by virtue of the oanix^yances receioed 
under the tpum-site act, and not to leaoe the titles of purchasers on the town- 
sitts to be disturbed by future discooeries.." 139 U. S, 525, Il Sup. Ct. Kep, 
635. , 

Tliese observations as to the great impédiment which the construction 
insisfed upon by défendants, would thvow in the way of the prosperity 
of towns, apply, as we hâve already seen, with, at least, equal if not 
greater force with référence to the obstruction to the progress and pros- 
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perity of thèstate at large, ishould that construction beadopted as to the 
railroad grants in question. If the décision in Daim v. Weibbold, does 
not, strictly-, apply to, and, fuUy, Cover the question we are now called 
upon to décide, I eonfess I do not know to what it does apply, except to 
:another case arising under the same town-site act, wherein the mines 
were discovered, located, and patented years after the issue of the patent 
io the town-site. The court întinaateè 'no such limitation. It refers to 
the varions forms of the exception in .the varions acts making grants for 
public improvertients., univei-sities, railroaâs, rnid acts ezcluding mines from pré- 
emption, and hom,estead acU\ etc., and cités the décisions arising under 
théni ail, tending in the same direction, as though they ail stood upon 
the s'âme footing, as they, evidently, dO. Each only provides for carry- 
ing eut the public policj' pf the nation to exclude minerai lands from the 
opéra tionof ail thèse statu tes. Though differently expressed, in the dif- 
férent acts, they ail were intended to acoomplish the same object, and ail 
mean the same thing. What différence can there be in the meaning of 
the foUowing phrases found in différent afits? "That aU minerai lands, 
be and the same are hereby excluded from the opération of this act." 
N. P.Co. granfact, (13 St. 367, § 3.) "That ail minerai lands shall be 
exeepted irom the opération of this act." C. P. R. Co. grant act, (12 St. 
49.2, § 3.) "In ail cases, lands valuable for minerais shall be reserved 
from sale, except as otherwise, expressly, directed by law." Rev. St. 
2318. "No titie shall be acquired under the foregoing provisions of this 
chapter to any mine of gold, silver, cinnabar orcopper." Town-sile act, 
{Rev. St. 2392.) "No lands on which are situated any known salines or 
mines shall be liable to entry under and by virtue of the provisions of 
this act." Pre-emption law of 1841, (5 St. 456, carried into Rev. St. 
■§ 2258.) Now ail thèse acts with référence to the questions now under 
considération appear to me to be in pari materia, and I am satisfied that 
they were intended to carry out the same Une of public policy, and were 
intended to mean the same thing. The first act of 1841, says "known 
salines or mines;" and such, doubtless with référence to mines was what 
was intended by the subséquent acts. If there is any différence in theother 
provisions on this point, the town-site act is stronger against the construc- 
tion adopted by the suprême court than those in the railroad acts, as it 
forbids the acquisition of title "to any mine of gold," etc., — no onc mine 
■can pass. But the same constructions as to this point must be given to 
ail thèse provisions. There can be no distinction made. In my judg- 
ment therefore, the décision in Davis v. Weibbold, covers, and concludes, 
this case. This case also affirms the ruling in Coivell v. Lamxmers, 10 
Sawy. 246, 21 Fed. Rep. 200, and in Deffeback v. Hawke, 115 U. S. 392, 
406, 6 Sup. et. Rep. 95, that the insertion in a patent of an exception, 
not expressiy authorized by law, is void. 

A question has also been suggested in this case, as to when there must 
be a "known mine" in order to take it out of a grant to the railroad com- 
pany under the exception in the grant? The four points of time sug- 
gested, are, the date of the act of congress making the grant; the time 
of the filing of a map of the gênerai route; the time of the definite loca- 
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tion and filinga plat thereof in the office of ■ the commissioner of the 
gênerai land-office, and the date of the issue of a patent. The ruling of 
the circuit court for the district of California, heretofore has been, that 
the date of the défini te location of the line of the road, is the date at 
which the minerai character of the land must be known, in order to take 
it out of the grant. Thus upon the trial of Francoeur v. Newhouse, the 
court so charged the jury. The foUowing is the langiiage of the charge: 

"The words • rainerai lands/ as used in the act of congress, mean laiids 
known to be minerai at the time the grant took effeot, and attached to tlie 
spécifie land in question, or wliich there was satisfactory reason to believe 
were such at sald time. Only such land as was known to be minerai, or which 
there was satisfactory reason to believe was minerai at the time the grant at- 
tached to the land, is excepted from the grant. * * * The question then 
arises, whether or not they were known, or there was sufBcient reason to be- 
lieve, at the time this grant attached — and that is when the Une of the road 
became delinittly flxed, aocordiniJrto my construction of theact — to be minerai 
land.» 14 Sawy. 603. 604, 43 Fed. Kep. 238. 

Until that time the grant ia a float, and does not attach to any par- 
ticular land. No one, till then, can know upon what land the grant will, 
ultimately , fall. Up to the definite fixing of the line of the road , it is ail 
public land, and there is nothing to prevent anj' interest recognized by 
this law, not otherwise prohibited, from being acquired. The railroad 
conipany up to that time has acquired no interest in any spécifie odd 
section of land; but at the moment the line is definitely fixed, and a 
pJat filed in the office designated by law, the grant attaches itself to ail 
odd sections not embraced in any of the exceptions; and the title of the 
Company becomes indefeasible except by a failure to perform the condi- 
tions subséquent, and the taking of proper means to forfait the grant by 
the govemment. Upon the performance of the conditions, the title in 
the Company, before, in a certain sensé inchoate, becomes perfected and 
indefeasible. If none of the exceptions are operative to prevent the title 
from vesting when the line is so definitely fixed, of course, the title takes 
effëct, by relation from the date of the act, without afîfecting any other 
vested interest whatever. But if the land is within one, or more, of the 
exceptions, at the time the grant would, otherwise, attach, it is taken 
out of the grant altogether, and nothing passes, either présent, or by re- 
lation to th& date of the granling act. Thus, if an odd section is known 
mbiernl laHâ, at the date when the grant would otherwise attach, it is 
not within the grant, and Do vested interest is afFected, either présent, 
or by relation. So, under section 6, which protects the lands for the 
Company within 40 miles of the gênerai line after it shall be fixed, from 
sale, entry ôr pre-emption by other parties, till the company can, def- 
initely, fix its line, dnes not prevent. the discovery of a mine, or prevent 
a mine from becoming known at any time before the line is definitely 
fixed, as prescribed by law; and should there be a known mine, when the 
company's grant attaches tb the spécifie lands by definitely fixing its line, 
I apprehend , that it would not pass by the grant, whether anybody else, by 
" purchase, entry or pre-emption," could aequire an interest in the knoion 
mine or not. There is no provision in the act against the discovery of 
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a miiie, or against a mine becoming known during the withdrawal froni 
sale, in siich sensé as not to bring it within the exceptions of the grant 
to the railroad company, and thus take it out of the opération of the 
grant. And when a discovery of a mine is once made, hejofre the grant 
attaches, tlie land is at once brought within the exception, and taken out of 
the seope of the grant, ahd is no longer within the prohibitory clause of 
section 6, and it is not perceived why a mining claim may not be at 
once located. It can no longer be regarded as one of "the odd sections 
of land hereby granted," within the meaning of the provision of section 
6 that "the odd sections hereby granted shall not be liable to sale, or en- 
try, or pre-emption," except to the company. The foUowing passage 
from the décision of Davis v. Weibbold, referring to a former décision 
would seem to reach and cover this point. Says the court: 

" We stated there tliat land embraced within a town-site on the public do- 
main, when unoccupied, was not exempt frotn location and sale for rnining 
purposes, and referred to the fact that some pf the raost valuable mines in 
the country were within the limits of incorporated çitiea, wliich had grown 
up on what was on its first settlement a part of the public domain. We were 
speaking at that time of town-sites/o?' which no patent had been issiied, and 
of mines in public lands, for immediately after using thèse expressions, We 
said : ' Whenever, therefore, mines are found in lands belonging to the United 
States, whetlier within or without town-sites, Ihey may be claimed and 
woiked, provided existing rightsof others, from prier occupation, are not in- 
terfered with. ' " 

If this view be correct, and I think it is, then the ground of the ob- 
jection suggested that the limitations of the exception of the grant to miaes 
known al the date when the grant attaches bj' a definite fixing ol the line 
of the road, would take from the holders ail mines discovered between 
the date of the act of July 2, 1864, and the definite location of the road, 
18 years thereafter, on July 6, 1882, faits; for such mines, so discovered, 
and known before July 6, 1882, wovld be exdudedfrom the g'rant, by the ex- 
ception. 

It has been urged, also, that, in some instances, the line of the road, 
as finally défini tely located, and fixed, and upon which it is now con- 
structed, is not within 100 miles from the gênerai line at first fixed, and 
under the provisions of section 6, the lands within 40 miles of which 
were for the time being withdrawn from "sale, or entry or pre-emption" 
except by the railroad company; and that the construction insisted upon 
by défendants, would be disastrous to ail parties, discovering, and locat- 
ing, mines within that 40-mile belt frOm the date of the act till the final 
definite location of the line in 1882, But tliis objection is answered by 
what is said in the last paragraph, that tliere is no provision in the act 
against mines becoming kncwri, at any time, before the grant attaches by 
the definite location. If the mines are then known, they fall within the 
exception. Besides, the moment the line of the road becomes, defi- 
nitely fixed, in the mode prescribed by the act, no matter when it is, 
the lands within 40 miles of the général line, not within the prescribed 
distance from the line as finally definitely fixed, are, necessarily, dis- 
charged from the disabilities imposed in section 6, for they, thereafter, 
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never can bécome "the odd sections of land heréy granted," within the 
meaning of that section. The décision in /Mvis v. Weibbold, s.]so, afRrms 
the ruiing in Francoeur \. Neivhouse, 14 Sawy. 358, 369j 40 Fed. Bep. 
618, that a patent issued to land in which the title bas already passed 
out of the United States, is utterly void, and may be shown to be void 
even in an action atlaWtoTecover the land; ; If it is necessary that ihe 
Jand should be known to contain valuable mines in drder to bring it 
within the exception of the grant, then in opposition to the rule herein- 
before expressed, it is, insisted that the point of tinje when the land 
should be known to be minerai, in order to exclude it, is, not when the 
Une of the road is definitely fixed, but the time when the patent issues 
.—that the title to the land does not vest u atil the issue of the patent, 
and the character of the land, as it is then known, or supposed to be, 
is to control. The passage from the décision of the circuit court in Cowell 
V. Lammers, 10 Sawy. 257, 21 FediRep. 200, that "there must besome 
point of tiœe, when thei character of the land must befinally determined, 
and, for the interest of ail concérned, there can be no better point to dé- 
termine the question, fhàn at the timé of issuing the paitent," is quoted, 
to sustain this view. This observatioïl,, perhaps a little too gênerai, was 
niade with spécial référence to the fftcts of that case, wherein, the rail- 
road Company had not only fixed its line, and completed its road , but 
a patent had issued to it in conformity with the statute, covering the 
mine, years before the mine was discovered, and located. The title 
therefore had not only vested under the législative grant, but the ques- 
tion as to the right of the company to the land as being non-minerai, 
had been determined in its favor, and the grant was confirmed by the 
patent, while the locator of the mine had nothing as évidence of title. 
He had simply by a trespass upon lands, thus determined to be privale 
property, discovered, and located a mine. He was, therefore, in no 
position to, collaterally, assail the title of the plaintiff, as is well settled 
by numerous décisions of the suprême court. It was with relerence to 
this condition of things, that the observation was made, proper enongh, 
as applicable to the facts of that case, but certainly not intended to im- 
pugn the décision of the suprême court, as to the time, when the title to 
the lands, under the statute, actually Jirst vested in the railroad company. 
That the title vests upon the definite location of the road, subject onlj'^ 
to be det'eated by failuretoperform the conditions subséquent and proper 
measures thereupon taken to forlèit the grant, had been so often decided 
by the suprême court, that it did not seem open to further argument. 
Yet, the question was again raised under the identical act now in ques- 
tion, in the case of St. Paul, etc., R. Co. v. Northern Pac. R. Co., 11 Sup. 
et. Rep. 389, (recently decided,) and that construction was emphatically 
reaffirmed. If possible, the point of the ruiing is stated in more perspic- 
uous and unmistakable language than in any former case; and I shall, 
therefore, quote liberally from the décision, as it appears to place beyond 
■ail possible grounds of doubt, the time when the lands must be known 
to be valuable for its minerais, in order to bring them within the ex- 
«eptions of the législative grant. Says the court: 
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."As seen by the terma of'the third section of the act, the grant is one in 
prœsenti, tbat is, it piirports 16 pass a présent title to tlie lands designated 
by alternate sections, subject to stieh exceptions and réservations as may arise 
from sale, grant, ,pre-emption, or other disposition previous to tiie time the 
delinite roate of tlie road is flxed. The lariguage of the statuts is ' that there 
be and herehy is granted^ to the conipany every alternate section of the lands 
designated, whioh implies that the property itself is passed, not any spécial 
or limited intereat in it. The words also import a travsfer of a présent title, 
not a promise to transfer one in the future. The route not being at the time 
determined, the grant was in the nature of a float, and the title did not at- 
tach to any spécifie sections until they were capable of identification; but, 
when once identified, the title attached to them as of the date of the grant, 
exi-ept as to suefi sections as were specifically reserced. It is in this sense^ 
that the grant is termed one in prœsenti; tliat is to say, it is of that eharacter 
as to ail lands within the terins of the grant, and not reseroed from it at the 
time of the definite location of the route." 139 U. S. 5, 11 Sup. Ct. Rep. 390.. 

Thus, it is said , the language — 

"ImpUes tliat the property itself is passed, not any spécifia or limited in- 
tere.it in it. The words also import a transfer of a présent title, not a prom- 
ise to transfer one in future. * * * The title dues not a MacAto any spe- 
citic sections until they were capable of identification, but when once iden- 
tified, the title attached to them, as of tlie date of the grant, except as to such 
sections as were specially reserved. Jt is a grant ' in prœsenti,'' as to ail lands 
within the terras of the grant, and not reserved from it at the time of the 
definite location of the grant." 

Is it possible to express, more clearly, the idea maintained in this 
opinion, as to when the grant attached and iide passed, aud, consequently, 
when the lands mud be known to be miLeral, in order to bring them within 
the exceptions of the grant? And lands known to be minerai, as the pro- 
vision is construed by the suprême court, and, then only, are the lands 
excluded on the ground that they are miaeral. Again, sa\'s the court; 

"It is contended that they are qualified and restricted by the provision of 
the fouvth section, that whenever 25 miles of the road are completed in a good, 
substantlal and workman-lilie manner, and the. commissioners appointed to 
examine the same hâve made a report to that effect to the président, patents 
shall be Issued 'confirming to said Company the right and title to said lands 
situated opposite to and coterminous with said completed section of said 
road.' This provision, it is urged, is inconsistent with the theory that a tille 
to the lands had previously vested in the company. We do nol think so. " 
139 U. S. 6, 11 Sup. et. Eep. 390. 

Thus, the court recognizes the fact, that the provisions of the act as 
to issuing patents, describes the patent as only " co'ïfirming^' the title al- 
ready -sested, not as, onginally, granting, or pasmig the title. And again: 

"The construction we give to the granting terras of the act, as qualiffed by 
subséquent provisions, not only secures the application of the property to the 
construction of the road and telegraph line, and thus carries out the purposes 
ot: the goyernment, but also secures the company against any attempted 
aliénation of tlie land to other parties." 139 U. S. 7, 11 Sup. Ct. Rep. 391.. 

Thus, the législative grant in prseseati, in the act, "secures the company 
against any attempted alienaMon of the land to ot}>er parties.'''' So, in Davù 
V. Weibbold, already cited, reafErming prior décisions, the court says: 
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"Wo agrée to ail tbat is urged by counael as to the concluaiveness of the 
patents of the land department when assailed collaterally in actions at law. 
W e hâve had occasion to assert their unassailibility in such cases in the strong- 
est terms, both in SmelUng Oo. v. Kemp, 104 U. S. 636, 640-646, and in Steel 
V. Smelting Co., 106 U. S. 447, 451, 452, 1 Sup. Ct. Rep. 389. ïhey are con- 
cluâive in such actions of ail matters of fact necessary to their issue, where 
the department had jurisdiction to act upon such matters and to détermine 
them; but if the lands patented were not at the time public property, hav- 
ing been previously disposed of, or no provision had been made for their sale, 
or other disposition, or they had been reserved from sale, the department had 
no jurisdiction to transfer the land, and their attempted conveyance by pat- 
ent is inoperative and void, no matter with what seeming regularity the 
forma (if law hâve been observed. In the several cases to which we haye been 
referred in the flfth and sixth Montana Reports, {MilUng Go. y. Clark, 5 
Mont. 378, 5 Pac, Rep. 570; Talhott \. King, 6 Mont. 76, 9 Pac. Rep. 434; 
Butte City Smoke-Home Lode Cases, ià Mont. 397, 12 Pac. Rep. 858,) which 
Involved contesta between parties claiming under mining patents and others 
claiming under town-site patents, and in which very able and learned opin- 
ions were given by the suprême court of tlie territory of Montana, the min- 
ing claitn patented had been located and the rights of the mining claimant 
had thus attached before the town-site patent was issued. The patent, which, 
subsequently, followed was a mère perfection of the right originated by the 
location, and to which it took effect by relation. It was held in accordance 
with this opinion, that the prior mining location was not aflected by the town- 
site entry." ia9 U. S. 529, 11 Sup. Ct. Rep. 636. 

So, that, in this class of cases, the ascertainment, and final déter- 
mination as to the minerai character of the land, as against the Com- 
pany, cannot, as contended be left to the commissioner ou the issue of 
the patent. And if the détermination be so made, his décision against 
the company would not be conclusive, as to whether the title to the land 
had or had not already passed out of the United States under the con- 
gressional grant. A patent wrongfully issued to others, however, could 
be collaterally attacked, by the company on its patent, even in an action 
atlaw, and the company without a patent could stand upon its légis- 
lative grant attaching upon the defmite location and completion of the 
road as required by the aet, even against subséquent patents, wrongfully, 
issued to other parties. Indeed the commissioner is not in a position, 
in this class of cases, to summon witnesses and, intelligently, investi- 
gate, and finally décide the facts as to the minerai character of ail the 
odd sections of lands, either at the date of the attaching of the grant, or 
of the issue of the patent; and if he were invested with such final juris- 
diction, the point of time to which the investigation should be directed, 
would be, the date when the Une of the road became definitely fixed, 
and a plat thereof fi ed in the office of the commissioner of the land- 
office — the date at which the grant became attached to the spécifie sec- 
tions of land, and not the date of the issue of the mère confirmatory pat- 
ent. Again on his views of the law, the commissioner often refuses to 
issue patents to the raliroad company in cases where it is entitled to 
them. In such cases the company would hâve no remedy, as to those 
lands, unless the foregoing views are correct. There could then be no 
patent to settle the question. 
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Under thèse various décisions of the suprême court, and others cited 
by that tribunal, with approbation, I am satisfied that lo exclude the 
lands from the opération of the grant, they must be known to be minerai at 
the date when the Une of the rond becomes definitely fixed, and a plat thereof 
filed in the gênerai land-office, — in this case on July 6, 1882, — and that 
the demurrer to the complaint must be overruled. My associate dissents 
in a very able opinion, in which he very, forcibiy, and lucidly, présents, 
as it seems to me, ail that can be said in opposition to the views herein 
expressed. My own conclusions, however, I hâve reached after repeated 
and thorough examination,and I cannot see the case in any other light. 
The points of différence between us, theretore, must be left to the su- 
prême court, to authoritatively, détermine. 

This, I believe, is a représentative case — several others depending upon 
its décision. I suppose the facts in the complaint are alleged as they 
must turn out in the proofs. If that be so, then a default might be 
safely sufïered, and a judgment entered before the Ist of July, and an 
appeal taken to the United States suprême court. Otherwise, the appeal 
will go to the circuit court of appeals. It is désirable that a question 
afïecting interests so vast should be determined by the highest court in 
the land. Under the provisions of section 650, Rev. St., wheu there 
is a différence of opinion between the circuit and district judges, sitting 
together, the opinion of the presiding judge prevails for the time being. 
In pursuance of thèse provisions, let the demurrer to the complaint be 
overruled, and the défendants bave 10 days within which to file their 
answer. 

Knowles, J., {dissenting.) This is an action at law. The complaint 
sets forth sufBcient facts to show that plaintiflf received a grant from the 
United States of ail odd alternate sections of land within 40 miles of the 
liiie of its railroad as definitely located in Montana, not minerai, and 
which at the time its Une of railroad was definitely fixed, were not re- 
served, sold, granted or otherwise appropriated, and free from pre-emp- 
tion or other claims or rights. It is further set forth that the land de- 
scribed in the complaint was a portion of one of the said odd sections 
within 40 miles of the line of the road of plaintiff as definitely located; 
that défendants hâve taken possession of the same, and now withhold the 
possession thereof from plaintiff. It is not stated directly that the said 
land is non-minerai, but that it was not known to be such at the date of 
said grant on July 2, 1864, nor, a ■ the time the gênerai route of said rail- 
road was located in 1872. It is aïïeged, however, that it was more val- 
uable at said dates for grazing, than mining purposes and that when the 
land was snrveyed in 1868, it was returned by the surveyor as non-min- 
erai. In 1886, it is alleged that plaintiff listed in the United States 
land-office at Helena, with other lands, the premises in controversy, and 
paid for filing such list the fées allowed by law, and the receiver duly 
accepted the same and approved of said list, and certified the same to 
the commissioner of the gênerai land-oifice, and that that list remains in 
both land-offices, and no part of the fées so paid hâve been returned to 
v.46F.no.l0— 39 
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plaintiff. It is also alléged that at thé lime of filirig said list said land 
was not known td be minerai, or liad any value for miriing purposes, but 
that during the yeàr 1888, certain veins or Iodes of rock in place bear- 
ing gold, silvèr aiid other precious metals were discovered thereon, and 
thereafter to-wit, on the 20th day of June, 1888, a portion of défend- 
ants and under wham the others claim localed said Iodes as minerai land 
under the name of the " Vanderbilt," "Four Jacks," "K. Y. Central" and 
"Hudson River " respectively, and on the 9th day of May, of said year, 
another Iode under the name of thé "Chauncey Depew" Iode, and that 
they are now in possession of said locations and are extracting ore there- 
from, and hrtve taken therefrom ore of over the value of $100, and that 
the value of ail the property is over $6,000. The défendants hâve de- 
murred to this complaint, on the ground that the same does not state 
facts sufficient to constitute a cause of action. 

There is, Undoubtedly, much in this complaint that might be called 
redundant or irrelevant matter. But concerning this the court is not 
called to rule. If a complaint states facts which show that plaintiff is 
not entitled to recover, then the ground of demurrer, that it does not 
state facts sufficient to constitute a cause of action will lie. In this case 
plaintiff undertook to set up certain facts which would show that the 
land in controversy was within the grant to it, and not within the ex- 
ception of that grant as being minerai, as that grant, it claims, should 
be interpreted. In order to recover for rents, issues and profits, the loca- 
tion of Iodes on the premises and the extracting of ore therefrom is 
averred. It appears also that no patent had ever issued to plaintiff for 
the promises., .While the comj^laint is not as satisfactory as it might be, 
upon the point as to whether the premises are now known to be minerai 
land or not, still, I think enough appears to show that they are of that 
character. It appears that they are over the value of $6,000, and that 
over $100 worth of ore has been taken from them, and that the Iodes lo- 
cated contaiii gold and silver. I do not conceive that in determining 
whether or not land is minerai land the question is whether or not it is 
more valuable for the minerai therein, than it is for grazing or agricult- 
ure. The statute of the United States, upon minerai lands is "in ail 
cases land valuable for minerais shall be reserved from sale, except as 
otherwise expressly directed by law." Rev. St. U. S. § 2318. So I 
would say, thatlands which hâve a market value for the minerais therein, 
without any référence to any other character or quality connected there- 
with are minerai lands. I do not think it is necessary to show that the 
lands contain paying mines. Snch has not been the accepted définition 
of minerai lands in the land department of the United States, or by those 
éngaged in.mining avocations in this countrj'. Land is being claimed 
almost every day as minerai, which contain no such mines, and the 
United States land department is almost daily issuing patents for such 
lànds as minerai. The térm " minerai lands " must be considered as hav- 
ing been used by congreSs in the sensé in which that term was used by 
practical men in mining engaged in that industry at the date of the 
grant. Lands are oftetisold for large sums of monéy on account of the 
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minerais therein/whicli ,haye never been worked to a profit for such. 
With this définition of minerai lands, I think it safe to say thât the 
pr.eniises in controverse' must be clàssed as minerai. 

The question then arises, whethèr, nbt liaving been known to be min- 
erai at the date of the grant of land to plaintiff on July 2, 1864, nor at 
the date when the gênerai route of its road was located in 1872, nor at 
the time it was listed by plaintiff for patent as within its grant, in 
1886, but now, known to be minerai, it must be classed as within plain- 
tifPs grant; The grant of land to the Northern Pacific Railroad Com- 
pany, is contained in the third section of the statute of the United States 
organizing that company, and the part necessary to be considéred in this 
case is as foUows: 

" That there be and is hereby grantad to the Xorthern Pacific Eailroad Com- 
pany, its successors and assigna for the purpose of aiding in the construction 
of said railroad and telegraph line to thè Pacilic coast, and to seeure the safe 
transportation of the mails, troops, mimitions of wmt and public stores, over 
the route of said railway, every alternate section of public larïd net minerai, 
designated by odd nunibers, to the amount of twenty alternate sections per 
mile on each side of said railroad line as said company may adopt through the 
territoiies of the United States, and Cen. alternate sections of land per mile on 
each side of said railroad where it passes through any state, and whenever on 
the line thereof the United States hâve f uH litle not reserved, sold, granted or 
otherwise appropriated, and free frora pre-emplion or other daims or rights 
at the time the line of said road is deflnitely fixed and a plat thereof filed in 
the oflice of the commissioner of the gênerai land-office: * * * Provided, 
f urther, that ail minerai lands be, and the same are hereby excluded frotn the 
opérations of this act, and in lieu thereof a like quantity of unoccupied and un- 
appropriated agricultural lands in odd-numbered section.? neârest to the line 
of said road may be selected as above provided. " 

The contention of plaintiff is that the above grant is one in prsesmiti 
conveying the fee to it at the date thereof, and that it should embrace 
ail lands within the limits of its grant not known to be minerai, or 
which there was no reasonable ground for believing to be minerai at 
such date. In other words, in the exception, and in the proviso in the 
grant in regard to minerai lands it should read , not known to be minerai 
or which there was no reasonable ground for believing to be minerai. 
This brings up for considération the question, astohow this grant should 
be construed. It is a public or législative grant made by a statute of 
oongress. 

"In ail questions of construction arising under grants between the govern- 
ment and the citizen, a différent rule prevails in one respect from that adopted 
in questions between individuals. Between the latter, the construction if 
doubtfiil, is ahvays to be in favor of the grantee and against the grantor, 
whereas in the caseof the government, the construction is always against the 
grantee and in favor of the government." 3 Washb. Real Prop. (4th Ed.) p. 
190. 

One of the leading cases upon the subject of législative grants is that 
of Charles River Bridge v. Warren Bridge, 11 Pet. 420. It is a case very 
often rel'erred to, and is the foundation of much of the fédéral jurispru- 
dence upon this point. The décision was delivered by the distinguished 
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Chief Justice Taney, and in ît the court said: " The rule of construction 
in such cases is well settled both in England, and by the décisions of our 
own trLbunals." In 2 Barn. & Adol. 793, in the case of Stourbridge v. 
Whedey, the court says: 

"The canal having been made under an actof parliament, the rights of the 
plaintiff are derived entirely from that act. This, like manyother cases, is a 
bargain betweeh a company of adventurers and the public, thetermsof which 
are expressed in the statute, and the rule of construction in ail such cases is 
now fuUy established to be this, that auy ambiguity in the terms of the con- 
tract must operate against the adventurers, and in favor of the publie, and 
the plaintiff can claim nothing that is not clearly given by the act." 

This rule of construction is fully adopted by the suprême court in the 
above case. This question came again before the suprême court in the 
case of Railroad Co. v. lAtchfield, 23 How. 66, and it holds this langnage, 
in referring to a législative grant similar to the one of plaintiff's under 
considération: 

"AU grants of this description are strictly construed against the grantees; 
nothing passes but what is conveyed in elear and expiicit language, and as 
the rights hère claimed are derived entirely from the act of congress, the do- 
nation stands on the same footing of a grant by the public to a private com- 
pany, the teims of which must be plainly expressed in the statute, and if not 
thus expressed they cannot be implied." 

And in this case the court quotes with approval, the reason for this 
rule of construction from, GUdart v. Gladstone, 11 East, 675: 

"The reason of the above rule is pbvious — parties seeking grants for private 
purposes usuaily draw the bills making them. If they do not make the lan- 
guage expiicit and elear to pass everything that is intended to be passed, it is 
their own fault, while on the otiier hand such a construction bas a tendency 
to prevent parties from inserting ambiguous language fortlie purpose of tak- 
ing by ingenious interprétation and insinuation, that which cannot be ob- 
tained by plain and express terms," 

In the case of Rîce v. Railroad Co., 1 Black, 360, the suprême court 
say: "It is the settled rule of construction that public grants ai'e to be 
construed strictly and that nothing passes by implication." It bas been 
urged, however, that the législative or public grant in the case at bar 
was for a valuable considération and should therelore be subject to the 
same rule of construction as grants between private parties, and hence 
liberallyin favor of the grantee, and in such a manneras to give it afuU 
and libéral opération, so as to carry out the législative intent. It is not 
necessary now to discuss this rule of interprétation and show its limita- 
tions. 

Every one of the above législative grants referred to were made upon 
the same considération as the grant to plaintiff", namely the construction 
of an internai improvement of some Value to the public. The suprême 
court, however, has held that ail thèse grants are subject to be strictly 
construed, and in the case of Leavenworth, etc., R. Co. v. U. S., 92 U. S. 
733, it was held that ail thèse railroad grants should receive a strict con- 
struction against the grantee. In that case the court held this language: 
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"The différence would seem to imply obscurity in tiie aet; but be tliis as it 
may, the ruies whicli govern the interprétation of législative grants are so 
well settled by tliis court, that tliey hardly need be reasserted. They apply 
as well to grants of land to states to aid in building ratlroads as to grants 
of spécial privilèges to private corporations. In both cases the législature, 
prompted by the supposed wants of the public, confers on others the means 
of securing an object the accomplishment of which ît desires to promote, but 
déclines to undertake." 

Hère is a distinct assertion that thèse rules pf interprétation apply to 
ail such railroad grants as plaintiflf's. And in this case, again, in regard 
to the rules of construction of the grant then under considération says: 

"It should be neither enlarged by ingenious reasoning, nor diminished by 
strained construction, the interprétation inust be reasonable, and such as will 
give efEect to the intent of congress. This is to be ascertained f rom the terras 
employed, the situation of the parties, and the nature of the grant. If the 
terms are plai n and unambiguous, there can be no difflculty in interpreting 
them, but if they admit of différent meanings, one of extension, and the other 
of limitation, they must be accepted in a sensé favorable to the grantor. And 
if rights claimed under the government be set up against it, they must be so 
clearly dettned that there can be no question of the purpose of congress to con- 
ter them. In other words what is not given expressly, or by necessary im- 
plication, is withheld." 

Upon this point of the construction of législative grants I hâve quoted 
liberally from the masters in the domain of our jurisprudence, and their 
language gives no uncertain sound. Législative grants must be construed 
most btrongly against the grantee, and must not be enlarged by implica- 
tion. In looking at the terras in the grant we find minerai lands are 
excepted therefrom. This was in accordance with the settled policy of 
the government. In the case of Mining Co. v. Consolidated Min. Go., 102 
U. S. 167, the suprême court held that it was the public policy of the 
United States not to dispose of its minerai lands as agricultural, or in 
any other way than as minerai lands to be devoted to the pursuit of min- 
ing, and as provided in a spécial statute upon that subject. And in that 
case the court on account of this well-known policy inserted into a grant 
of the sixteenth and thirty-second sections of land to the state of Cali- 
fornia for common schools, an exception of minerai lands, although, no 
such tenns appear in the grant. This was based upon the ground, that 
considering this settled policy of congress, it could not hâve intended to 
grant to California, for school purposes, minerai lands. The Northern 
Pacific Railroad Company grant was one in prœsenti as I hâve said con- 
veying the légal title. This view although I conceive to be in confiict 
with other décisions of the suprême court, upon this point, is supported 
it appears, to me, by the later décisions of that distinguished tribunal. 
Buttz V. Railroad Co., 119 U. S. 55, 7 Sup. Ct. Rep. 100; Railroad Co. 
V. Price Co., 133 U. S. 496, 10 Sup. Ct. Rep. 341; Denny v. Dodmn, 13 
Sawy. 68, 32 Fed. Rep. 899. The title of plaintifF took effect on July 
2, 1864. By inserting the words into its grant, known minerai lands 
or lands which there were reasonable grounds for supposing were minerai, 
and it is apparent, then, that in Montana, and northern Idaho, along 
the route of plaintiff's road, its grant would be materially enlarged. On 
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July 2, 1864, comparatively little was known of the great minerai re- 
soiirces of this section. There were but two mining camps of any im- 
portance in Montana, at that time and one of thèse was south of the 
4Q-n3ile lirait of that road. The great quartz mining interests of Mon- 
tana, were then almost, if not entirely, unprospected. Iii northern 
Idaho no minerai developments had been made worthy of mention, 
nothing was known of its great minerai resources. It may be gaid that 
the only mines then sought for were placers. But few miners in this 
section knew anything of silvèr or copper mining, and none had any 
knowledge of the extent of thèse mines along the route of plaintiffs road, 
Silver mining had not existed in the United States for more than fiv^e 
years previous to 1864, and gold quartz mining in the western states and 
territories, not more than ten years. Copper mining was only known on 
the shores of Lake Superior in Michigan. None of this country had 
been surveyed. Plaintiff did not know just what route would be selected 
for its road. It had not been surveyed even in a preliminary way. 
Large portions of the country had ne ver been explored, except by wan- 
dering bands of trappers. Gold mining confined to placers, had existed 
in Montana, for only two years. Under thèse circumstances it is reason- 
able to suppose that oongress knew that there was but little known of 
the minerai resources of this section. That if it intended to exclude 
only known minerai lands,or those concerning which there were reason- 
able grounds for considering were minerai, it was not excepting any ex- 
tent of minerai lands, and it might as well hâve left out that exception 
in the grant. Considering the settled policy of the government in regard 
to its minerai lanas, and the rules of construction of législative grants and 
the limited knowledge which prevailed in regard to the minerai resources 
along the route of plaintifif's road at the date of the grant, and I do not 
think it proper to extend that grant by inserting the words desired in 
the exception of minerai lands therein. I see no reason for enlarging 
that grant by adding words or terms not placed there by congress. In 
the case ol Leavenworlh, etc., R. Go. v. U. S., 92 U. S. 733-751, the su- 
prême court quoted with approval thèse words from Rex v. BurreU, 12 
Adol. & E. 460: "I see the uecessity of not importing into statutes 
words which are not found there, such a mode of interprétation only 
gives occasion to endless difïiculty." And the suprême court adds: 
"Courts hâve always treated the subject in the same way when asked to 
supply words in order to give a statute a particular meaning which it 
would not bear without them." In the case of NewJiall v. Sanger, 92 U. S. 
761-765, the court said, in interpreting a statute: "It is said this means, 
lawfuUy ciaimed, but there is no authority to import a word into astat- 
ute in order to change its meaning." AVe were met in the argument in 
this case with the assertion that it was not sought by plaintiff to insert 
any words into the grant. That the word "known" was a part of the 
définition of minerai lands; that lands were not minerai lands until they 
were known to be such. In other words the Comstock Iode of Nevada; 
the rich placers of Aider gulch and Confederate gulch; and the valuable 
Iodes at Butte City in Montana, were not minerai lands until they were 



NOBTHEEN PAC. E. CO. V. BARDEN, 615 

dîscovered to be such. Up to this time they were agricultural land. 
It appears to me that this is a novel and original terni to be imported 
into the définition of minerai land, and I cannot consent to its use. I 
think hereafter I may show how this word "known" came to be used in 
connection with minerai lands, and that it had nothing to do with the 
définition of the sanie. I do not see how congress could hâve declared 
more emphatically than it did in this act, that it did not intend to grant 
to plaintiff rainerai lands. In the granting clause in the section mak- 
ing the grant, it excepted minerai lands; then in a pro%'iso attached to 
the same said: "ïhat ail minerai lands be, and the same are hereby 
excluded from the opération of this act." 

The only question ofdifïiculty is, to détermine, what are minerai lands, 
and when this is reached they did not pass to plaintiff in its grant. I 
cannot consent to any construction of that grant which will modily and 
enlarge its terms. It is true that the learred court, in the case ci BVan- 
coeur V. Newhouse, 40 Fed. Rep. 618, made a construction of the législa- 
tive grant of land to the Central Pacific Railroad Company which is ad- 
verse to this view. The grant of land to that company was n)ade in 
terms almost identical to that made to plaintiff. The construction of 
that grant in that case in effect placed the word "known" before min- 
erai in that grant, or the terms "which there was reasonable ground to 
suppose or believe were minerai." The distinguished judge who ren- 
dered that opinion gave the weight of his great réputation, to that con- 
struction. He bas given many years of labor to interpreting congressional 
and other grants, and to the construction of the minerai statutes of the 
United States. For years, upon the subject of the law in regard to min- 
erai lands, I bave been accustomed to foUow bim. He is the presiding 
judge of this circuit; bence it is with mucb besitancy and some trépida- 
tion that I assume to differ with bim in this matter. He held that be 
was forced to his conclusions on account of the rulings of the suprême 
court in the cases of Deffeback v. Haioke, 1 15 U. S. 399, 6 Sup. Ct. Rep. 95, 
and Colorado Coal,etc.,C'o. v. U. S., 123 U. S. 309, 8 Sup. Ct. Rep. 131. In 
neitherof thèse cases was the suprême court considering statutes like the 
grant to the plaintiff. In the first the court was called upon to construe 
the statute in relation to the entry and purchase of town-sites. In this 
case the policy of the governmeut was reviewed in regard to minerai 
lands. In this connection the court considered the pre-emption and 
bomestead laws as well as thetown-site act. They were classed together, 
and it was held that only the same character of lands could be purchased 
under any of thèse acts. It was found that under the pre-emption and 
bomestead acts, lands containing known salines and mines, could not be 
purchased. In the town-site act it was provided that by virtue of its 
provisions no tiUe should be acquired "to any mine of gold, silver, cin- 
nabar or copper, or to any valid mining claim or possession held under 
existing laws." The court was then confronted by the minerai act of 
congress, the first section of which pro vides: "In ail cases lands valua- 
ble for minerais shall be reserved from sale exceptasotberwise expressly 
provided." Thèse statutes were ail in pari materia, and bence the court 
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was authorized to construe them together. They are gênerai statutes re- 
lating to one subject, the sale and disposai of the public lands. They 
had to be harmonized. And the court held that under the above acts, 
in regard topre-emptions, homesteads and town-sites, land could be pur- 
chased which was not known to be minerai. In this case, nowhere, was 
there any thing that would bear upon grants of land to private corpora- 
tions in aid of the construction of railroads. Hère for the first time, we 
find the phrase "lands known at the time of the sale to be valuable for 
minerais." The court said: 

"It is plain from this brief statement of the législation of congress, that no 
title from the United States, to land known at the time of the sale to ba valu- 
able for its minerais of gold, silver, cinnabar or copper, ean be obtalned under 
the pre-emption or homestead laws, or the town-site laws, or in any other way 
than as prescribed by the laws specially authorizing the sale of such lands ex- 
cept, in the statesof Michigan, Wisconsin, Minnesota, Missouri, and Kansas." 

I think hereafter I may be able to show why the court used the above 
language: "lands known at the time of its sale to be valuable for its min- 
erais," etc. In the case of Colorado Coal, etc. , Co. v, U. S. , supra, the court 
was called upon to construe the pre-emption act, and the minerai act. 
It classed coal lands as minerai lands and foUowing Deffehack v. Hawke, 
supra, said, that lands known at the time of sale to contain mines, or 
which were at that time known to be valuable for the minerais there-in 
contained, could not be obtained under the pre-emption act. In this, 
there was no construction of any such grant as plaintiff' s. 

In the argument in this case, the récent décision in the suprême court 
of Davis V. Weihhold, was cited. This was an action on the part of a min- 
erai claimant who had obtained a patent to a parcel of land within the 
exterior limits of tho Butte town-site, which patent was subséquent to 
that of the patent for the town-site. The défendant, Davis, offered to 
prove that at the time of the issuing of the patent which would relate of 
course, to the time when the sale of the Butte town-site was consummated, 
that the premises embraced within the Weibbold patent, were not known 
to be valuable for minerais. This évidence was introduced for the pur- 
pose of showing that the land was subject to purchase as a town-site at 
that time. This was excluded, and the défendant, Davis, appealed to 
the suprême court of the United States, assigning this ruling among 
others, as error. Now in this case ail that the court was called upon to 
consider was the minerai act and town-site act, and statutes in pari ma- 
teria. There are some déclarations in that opinion which taken by them- 
selves, might lead to the inference, that the court had expressed its 
opinion upon the point at issue. For instance it says: 

"It would seern from this uniform construction of that départaient ot the 
govemm^nt specially intrusted with the supervision of proceedings required 
for the aliénation of the public lands including tliose that embrace minerais, 
and also of the courts of tlie raining states, fédéral, and state, whose attention 
has been called to the subject, that the exception of minerai lands from grants, 
in the acts of congress, should be considered to apply only to such lands as 
were at the time of the grant known to be so valuable for their minerais as 
to justify expenditure for their extraction. The grant or patent wlieii issued 
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would thus he held to carry wifh it the détermination of the proper author- 
ities that the land patented vias not subjeot to the exception stated." 

In connection with a railroad grant like plaintiff 's, which was made by 
an act of congress, it would be difficult to speak of it as having issued 
to plaintiff. "Issued," when we speak of a deed or patent usually means 
"delivered. ' In considering a législative grant the term does notapply. 
What are the proper authorities to détermine that any lands were not 
subject to an exception stated in a grant, if we confine ourselves to the 
date of the grant? Congress when acting ofïicially usually expresses its 
détermination in laws. It is a législative, not a judicial body. If con- 
gress bas not determined this matter by the terms of its enactments, I 
cannot see how it has determined it at ail. The grant to plaintiflf was 
in the nature of a float, and attached to no spécifie land until the date 
the line of its road w&s definitely fixed, and a plat thereof filed in the 
office of the commissioner of the gênerai land-office. It vi'as some 18 
years af ter the date of the grant before this definite route was fixed in 
Montana. Can it be, that congress, 18 years before the grant took pré- 
cision in any way, determined what land was not subject to the excep- 
tion stated in the grant? I think this cannot be maintained. I cannot 
help thinking, that the term "grant" used in the above quotation, was 
used as synonymous with the term "patent," or of land specifically de- 
scribed. The land department is a spécial tribunal intrusted with the 
power, I think, of determining such matters, and does détermine them 
when awarding a patent. If, however, it should be considered that the 
term "grant" as used in that clause referred to 1-egislative grants like 
plaintifî's, then that question in that case was not before the court for 
considération, and the rule of the suprême court as expressed in Cohens 
V. Virginia, 6 Wheat. 264, applies: "That gênerai expressions in every 
opinion are to be taken in connection with the case in which thèse ex- 
pressions are used. If they go beyond the case they may be respected, 
but ought not to coutrol the judgment in a subséquent suit when the 
very point is presented for décision." There was no argument or facts, 
in the case of Davis v. Weibbold, upon which to base any ruling upon the 
construction of the terms of plaintifî's grant. It is said, however,. 
that the statute making plaintififs grant, and the town-site act are in pari 
materia, and the construction of one applies to the other. In the first, 
place, the terms in the town-site act the court was called upon to con- 
strue, are very différent from those in plaintiff's grant. In the next 
place, the statutes are not in pari materia. They do not relate to the 
same subject. The town-site act is a gênerai law providing for the dis- 
posai of public lands in certain cases. It is part of a System of law& 
upon the subject of the disposai of such lands. The grant to plaintiff, 
is one to a private corporation, to aid it in constructing a railroad. If it 
is in pari materia with the gênerai laws upon the subject of the disposai of 
public lands, then every grant to a private or public corporation in aid 
of railroad construction is in pari materia with such gênerai laws, and it. 
follows must be in pari nwteria with each other. In the case of United 
Soc. V. Eagle Bank, 7 Conn. 457, the suprême court of that îtate said: 
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"But private acts of ihe législature, conferring rtistinct rights on (Tffférent 
individuiils wliicli never can be corisidered as being one statute or the parts- 
of a gênerai System are not to be interpreted by a rautnal référence to each, 
other. As wtU raiglit a contract between two persons be construed, by the' 
terms of another contract between difEerent persons." 

And in speaking of the phrase " pari 'n),atetia," the conrt said: "It is' 
a phrase applicable to public statutes or gênerai laws made at différent 
times, and in référence to the sarne subject." The act making the grant 
to thé plaintiff is not a public statute or gênerai law. It does notthere- 
fore appear to me that the case of Francoeur v. Newhouse, supra, can be Gon- 
sidered as supported by the cases cited in the opinion rendered in that 
case, or whçh properly considered by the case of David v. Weibbold, supra. 

I come how to the considuration of how the phrase "known minerai 
lands," came to be used. In the case of Johnson v. Tawsley, 13. Wall. 
72, the doctrine was recognized, that the land department was a spécial 
tribunal, having authority to hear and détermine questions which m ight 
arise in the sale and patenting of public lands. In the case of Steel v. 
Smelting Co., 106 U. S. 447, 1 Sup. Ct. Rep. 389, in speaking of the 
land department, the suprême court said ; 

"That department as we hâve repeatedly said was established to supervise 
the various proceediiigs whereby a conveyance of the title from the United 
States to portions of tlie public domain is obtained, and toseethat the re- 
quirements of différent acts of congiess are f ully coinplied witli. ISÎecessarily 
thprefore, it must consider and pass upon the qualitications of the applieant» 
the acts he has to perform to secure the tille, the nature of the land and 
whetlier it is of the class open to sale. Its jmlgnieHt upon tlieae raatters is 
thut of a spécial tribunal, and is unassailable, except by direct proceedings 
for its annulraeut or limitation." 

In the case of French v. Fynn, 93 U. S. 169, the land department having 
determined that a certain tract of land was swamp land, the suprême court 
treated this as the détermination of a spécial tribunal which was binding 
in ail actions not brought to annul the patent. In that case the court said: 
"The patent therefore which is the évidence that the lands contained in 
it hâve been identified as swamp land under the act relates back and 
gives certainty to the title of the date of the grant." This and the pre- 
ceding décision referred to, certainly maintain the doctrine that the land 
department is clothed with authority to détermine whether land is min- 
erai or swamp. or not. Following thèse décisions are the cases of Milling 
Co. V. Si)argo, 8 Sawy. 645, 16 Fed. Rep. 348, and Gawdï \. Lammers, 
10 Sawy. 246, 21 Fed. Rep. 200. The opinions in both of thèse cases 
was delivered by the distinguished judge who delivered the opinion in 
the case of Francoeur v. Newhouse, supra. In the fîrst, he said: "The 
land-officers were charged with the duty of ascertaining whether the lands 
were subject to be patented or not, and that détermination is conclusive 
at least in this act'on." In the latter case he said: "There must be 
some point of time when the character of land must be finally deter- 
mined, and for the interest of ail côncerned there can be no better point 
to détermine this question t/i on at the time of issuing the patent.'" The 
learned judge then proceeds to show how disastrous to his section of the 
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counlry any other ruling would be. The case of Davis v. Weihbold, mpra, 
fully sustains the view that the land départaient is intrusted with the 
détermination of the question, as to whether land is minerai or not. 
And shows that this is in aecordance with the view in several cases in 
both State and fédéral courts, and in aecordance with the view the land 
department has of its own powers and its pracLices. But while the land 
department is intrusted with thèse powers, still, if in determining thèse 
facts, as to whether land is minerai or not, it is imposed upon by fraud, 
or there has occurred a mistake, their détermination may be set aside 
and the patent they bave issuecl annulled. If the land was known to 
be minerai at the time of issuing of the patent by the grantee, it has 
been treated as fraud sufBcient to annul the patent thereto. U. S. v. 
Eose, 11 Sawy. 83, 24 Fed. Rep. 196; U. S. v. Iron SUver Min. Co., 24 
Fed. Rep. 568, 128 U. S. 673, 9 Sup. Ct. Rep. 195; Colorado Coal, etc., Co. 
V. U. S., 123 U. S. 307, 8 Sup. Gt. Rep. 131. In the case of Mullan 
V. U. S., 118 U. S. 271, 6 Sup. Ct. Rep. 1041, the suprême court set 
aside a patent for former coal-lands where there was no fraud practiced, 
but because there was a mistake in regard to the law as to coal-lands be- 
ing included in the term "minerai lands." In the case of McLaughlin v. 
U. S., 107 U. S. 526, 2 Sup. Ct. Rep. 802, the suprême court set aside 
a patent because it was known at the time the patent was issued, that 
the land embraced in the patent was minerai land, and hence the pat- 
ent was issued through inadvertence and mistake and without authority 
of law. I bave found no cases where the land department has passed 
upon the question of the character of land x)atented, that the patent has 
been sought to be set aside, except for some fraud practiced upon the 
land department, or there was some mistake, such as would entitle the 
United States to relief in a court of equity. If the land was not known 
to be minerai, no fraud was practiced in that department, and the title 
to such land was unassailable. Sedg. St. & Const. Law, 390. Thèse 
were the reasons that induced the suprême court in Deffeback v. Hawke, 
supra, to déclare if the land was not known to be minerai at the date of 
the sale or issuing a patent, there was no cloud upon a patent title for such 
land purchased as agricultural. And this is the reason why tlie term 
"known minerai lands" was uped. The same rules which apply to 
agricultural lands obtained under the homestead, pre-emption or town- 
site acts would undoubtedly apply in issuing patents to railroad lands. 
The case of Cowell v. Lammers, supra, was a patent for earned railroad 
lands. In the case of Denny v. Dodson, 13 Sawy. 68, 32 Fed. Rep. 899,. 
the court said that a patent would identify the lands which are coter- 
minous with the road completed, and in the case of Railroad Co. v. Price 
Go., mpra, the suprême court said of patents to lands granted in prassenti 
to railroads: "They would serve to identify the lands as coterminous 
with the road completed." The land department is charged with the 
duty of issuing patents for earned railroad lands to plaintiff, and in so 
doing it must détermine the character of the lands to which a patent is 
to issue, and as to whether they are such as are within the terms of the 
grant, and hence must détermine as to whether they are minerai or not. 
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Until a' patent is issued thèse lands are not fully identified, and in any 
action concerning them the railroad conipany must resort to other évidence 
to identify them, and show that they are the lands granted. When a 
patent issues this will show that the land described in the same, are 
lands granted to the company, and no other identification willbeneeded. 
And this patent only can be impeached by an action in eqnity brought by 
the government to set the same aside for fraud or on some other ground 
cognizable in a court of equity, and will prevail in any action against 
any one claiming by a junior title. Meader v. Nmion, 11 Wall. 442. 

I do not think congress intended to leave it always an open question 
to te settled by the verdict of a jury as to whether or not any spécifie 
portion of an odd section within the limits of plaintiff's grant were 
granted to it or not. But if the question for considération is whether or 
not, a given pièce of land was known to be minerai at the date of plain- 
tiff's grant, how is it to be otherwise determined? It cannot be sup- 
posed that the land department before it issues to plaintifif a patent for 
any tract of land is to enter upon the investigation as to whether it was 
known to be minerai or not on the 2d day of July, 1864. What means bas 
the land department for entering upon such an investigation? If the 
grant attaches to ail lands not known to be minerai at the date of the 
grant the détermination of the land department that any land was not 
known to be minerai at any date subséquent to the date of the grant, 
ought to hâve no efFect upon the grant or any binding force upon any 
body. There was something said in the argument presented in this case 
that the grant of plaintifif would attach to ail lands not known to be 
minerai at the time the line of plaintifif's railroad was definitely iixed 
and a plat thereof filed in the office of the commissioner of the gênerai 
land-ofliice, and the grant of plaintiff received précision. This is not a 
doctrine I supposed, was contended for in any other case but the one at 
bar. It was not generally supposed that the case of Francoeur v. New- 
house, supra, maintained such a doctrine. The gênerai scope of the 
opinion of the court in ruling upon the demurrer in that case leaves a 
very différent impression. In that case, (14 Sawy. 355, 40 Fed. Rep. 
620, 621,) the learned judge said: 

"The parties to this grant, both the United States, and the grantee, must 
be presumed to hâve coiitemplated a grant in view of the condition of the 
lands as they were known or appeared to be at the time the grant took eftect. 
* * * The conditions constituting the exception ought certainly to be as 
ascertainable at the time the grant takes etfect, or tliey ought not to be opera- 
tive." 

Considering this language in connection with that used in the case of 
Railroad Co. v. Price Co. , sitpra, and there cannot be much doubt as to 
its force. In that case the suprême court in construing a grant in terms 
similar to that of plaintiff's said: 

"The grant was therefore, until such location a float. But when the route 
of the road was deflnitely flxed the sections granted became susceptible of 
identification, and the titlealtached to them and took effect as ofthe date of the 
grant so as to eut ofE ail intervening claims." 
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The same language is used in Missouri, etc., Ry. Co. v. Kansas Pac. 
Ry. Co., 97 U. S. 491. In the light of thèse décisions it was natural to 
suppose the court had said the land should be viewed when consider- 
ing this question, at the date of the grant. When that case came on for 
trial, the court instructed thè jury that in his opinion the time when the 
land must be known to be minerai, to exeept it from the grant of the 
Central Pacific Railroad Company, must be, when the "grant attached," 
and that was, "when the Une of the road was definitely fixed." This lan- 
guage is not in accordance, in my opinion, with the previous opinions of 
that learned judge, upon this subject, nor in accordance with that used in 
Denny v. Dodson, supra, where the court says: "The grant therefore is in 
the nature of a float, and the title does not become definitely attached to 
spécifie sections until they are capable of identification. But when they 
are once identified the title attaches as of the date of the grant." Nor 
in accordance with that used by the suprême court, in the case of St. 
Paul, etc., R. Co. v. Nœ-lhern Pac. R. Co., 11 Sup. Ct. Rep. 389, (not 
y et oflicially reported.) In that case the suprême court says: "The 
route at the time, not being determined, the grant was in the nature of 
a float, and the title did not attach to any spécifie sections until they 
were capable of identification, but when once identified, the title at- 
tached to them as of the date of the grant." 

If thereisany légal différence between the term, "the title attached 
by virtue o the grant," or "the grant attached," I hâve been unable to 
dise >ver it. As the grant was one in prxsenti it must hâve attached at 
its date, aithouj!;h the property conveyed by it was not identified, or de- 
scribed, until the route of plaintifî's road was definitely fixed. It ean 
hardly be contended that the title to land within plaintiff's grant, con- 
cerning which there should arise no dispute as to its agricultural char- 
acter, would attach as of the date of the grant, but that as to land which 
should be discovered to be minerai subséquent to the location of the fixed 
route of the road, it would attach when the line of that road should be 
definitely located, and not at the date of the grant. The act of fixing 
the definite line of plaintififs railroad had no tendency to détermine or 
identify the nature of the odd sections within plaintiff's grant, although 
it determined what odd sections were within the limits of that grant. 
This fixed route, was an object from which they could be ascertained, 
but not the character of thèse odd sections. The fixing of the definite 
line of plaintiff's road, was its own act, and a matter which involved no 
action on the part of the government. How then can it be said that at 
this time, any department of the government determined whether any 
given pièce of land was minerai or not, or it was known to be minerai, 
or there was reasonable ground for believing it minerai? The view that 
in construing plaintififs grant, we should insert into the same, "was 
known to be minerai," or "there was reasonable ground for believing was 
minerai," qr "it was apparently minerai at the time the route of plain- 
tififs road should be definitely fixed," involves more difficulties than the 
first construction discussed. The land department bas no means of de- 
termiriing such facts. The issue would still be an open one to be de- 
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termined by a jury. It seems to be contencled that so much land might 
befound to be minerai within the limits of plaintiff's grant as to render 
the same worthless. Wheii such proves to be the fact, there will be an 
occasion for considering this question. 

The question as to whether the terins of this grant to plaintitf should 
hâve been so spécifie as to fully identify ail lands excepted from the 
grant to the end that it might appear Avhat lands were granted to plain- 
tiff, is not a matter for judicial, but législative, considération. If the 
grant is too indefinite, that is a matter between congress, who made the 
grant, and plaintiff, who accepted it. If the terms of the grant do not 
fully identify the lands embraced, or sought to be embraced in a légis- 
lative^ grant, a court bas no right to supply terms to reniove the difïi- 
culty. As I hâve before shown, there are no implications to be indulged 
in, vphen construing a législative grant. In iuterpreting a statute, a court 
ought not to consider what reasonable men should hâve intended when 
acting in a législative capacity, but what they did intend, by the lan- 
guage used. Said the learned Justice Field, in Hadden v. CoUedor, 5 
Wall. 107: 

"What is termed the poliey of the government with référence to any par- 
ticular législation, is generally a very iinceitain tliing upon which ail sorU oE 
opinions, each varient from the otlier may be forraed by différent persons. It 
Is a ground much too unstable upon which to rest the judgment of the court 
in the inttfrprelation of statutes." 

When the language of a statute is free from ambiguity, the court bas 
no right to consider the conséquences of the act. Tlie business of a court 
is ilôt to improve, but interpret a statute; Endl. Interp. St. p. 9, § 6. 

It appears to me, that the learUed circuit judge, in this case has al- 
lowed hiÉnsélf to consider too much the conséquences of interpreting the 
statute under considération according to its terms, rather than the mean- 
ing of those terms. Conséquences should be in the mind of the législa- 
ture.' But if we are to consider the conséquences of a certain interpré- 
tation, it does seem to me that the construction, that the land must be 
consideired at the time of the definite location of the road, as to whether 
it is known to be minerai, or it is dpparently minerai, or there is rea- 
sonable ground for believing it to be minerai, would resuit in about as 
much dispute ks to land-titles within plaintiff's grant, as any other con- 
struction that coùld be made. As I understand the learned circuit judge, 
he does not say, that the land must be known to be minerai by any par- 
ticular person, or any one person must hâve reasona.ble ground for be- 
lieving it to be minerai, or it must be apparently minerai to any one per- 
son at the time the definite route G f the roàd is fixed, but if upon in- 
spection by ahy experienced person, such wôuld be found to be the con- 
dition of the land, it should be classed as minerai. Some bf our expe- 
rienced prospéctors bave great confidence in their ability to détermine 
whether or not land is apparently minerai from a very casual observation 
bf the same. In questions arising upon disputes upon this point their 
services woûld be in great demànd. The surest nieans of quieting titles 
Would appëiir tô be, the determining the question of the minerai eharacter 
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of theland upon issiùng of patents to the same. As I hâve said, tliis 
would be conclusive upon ail subséquent purchasers. It is perhaps true, 
that if it was determined that land was minerai, which was in fact agri- 
cultural, the railroad company -would not be precluded thereby, as it is 
a prior, not a subséquent purchaser, to the issuing of the patent. But 
there would not be as much litigation arising froni this source, nor so 
much anxiety about titles therefrom, as frpm the construction that would 
leave it an open question as to whether land was know^n to be minerai, 
or there was reasonable ground for believing it minerai, at the time the 
route of the road should be definitely fixed. I do not think it can be 
maintained, that a patent Would détermine thèse questions. It couid 
only détermine the nature of the land at the date it is awarded. The 
land department bas always acted upon this theory. For more than 20 
years it bas been the practice of the land department, to recognize min- 
erai locations and issue patents for minerai land found within the limits 
of the Northern Pacific Railroad Company's grant, upon odd sections 
which hâve been discovered to be such since the date of that grant, and 
for about 10 years since the date of the definite fixing of the route of 
plaintifï's road, sometimes thèse patents bave issued without any référ- 
ence as to whether they were for lands upon odd, or even sections, the 
gênerai surveysof the government not having extended to such locations. 
The land department, bas thus left it to the prospecting rainer, up to 
this date, to identify the minerai lands which are excepted and excluded 
from plaintifï's grant. Until patents are issued which will identify the 
lands granted to plaintiff, the government can perform any acts it may 
think necessary to enable it to identify the minerai lands excepted from 
plaintiflfs grant, and the government can avail itself of ail iniormation 
given it, even by prospecting miners, which bas resulted in disclosing 
and identifying minerai lands within the limits of plaintifï's grant. A 
long and uninterrupted practice under a statute, by the ofïicers of the 
executive department of the government who are compelled to act under 
it, is entitled to great weight in construing it, and in cases of doubt is 
controlling. McKeen v. Delancy, 5 Cranch, 22; U. S. v. Grahnm, 110 
U. S. 219, 8 Sup. et. Rep. 582; The Laura, 114 U. S. 411. 5 Sup. Ct. 
Rep. 881; Brmmi v. V. S., 113 U. S. 568, 5 Sup. Ct. Rep. 648; Pea- 
body V. Stark, 16 Wall. 240. 

The action of the land department, which has been called upon to act 
under the land laws of the United States, shows that it has never con- 
sidered that lands which were not known to be minerai at the date of 
plaintiff's grant, or at the time the route of its road was definitely fixed 
passed with it. It has recognized the location for mining purposes upon 
minerai lands upon odd sections which has been discovered to be min- 
erai since the date of that grant, and since the date of the fixing of the 
definite route of plaintifTs rbad, and as I hâve said, has not hesitated to 
award patents for such minera! claims. Some of the most valuable min- 
ing properties in this state are upon odd sections of land within plain- 
tifï's graiit, the minerai character of which was discovered since the said 
dates. The filing of the list by plaintiif of the lands claimed by it, and 
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for which it desired a patent, in my judgment, constitutes no élément in 
determining the question at issue. That was the act of plaintiff, and no 
action which would amount to a détermination of the character of the 
land claimed, appears to hâve been taken by the land department, and 
there was no law authorizing such action in filing a Hst of lémds by 
plaintiff. 

For thèse reasons, I hold that the défendants having discovered that 
the promises in dispute were minerai land , had a right to locate them as 
such, and that they are net lands granted to plaintiff, and that the de- 
murrer of défendants ought to hâve been sustaiaed to plaintifî's coin plaint. 



L. H. Harkis Deug Co. v. Stucky. 

(.Circuit Court, W. D. Pennsylvania. Jane 11, 1891.) 

1. Tbabe-Marks— What will bb Protected. 

An application for a trade-mark stated that it consisted "essentially of the illus- 
tration of a boy in a position indicating suffering from cramps. " Immediately be- 
low the figure of the boy wère the words "Cramp cure," forming part of the ex- 
pression, "Cramp cure for every aohe or pain, "but the applicant stated that this 
descriptive matter might be altered or omitted at pleasure, without alïecting the 
character of the trade-mark. Held, that the trade-mark consisted in the design of 
the sufflering boy, which the application stated to be the essential f eature, and that 
the words "Cramp cure" formed no part thereof. "" 

2. Same — Descriptive Words— " Ce amp Cure." 

The words "Cramp cure" are descriptive of the purpose and character of the 
medieine, and cannot, therefore, be appropriated as a trade-mark by the manufact- 
urers of a remedy for the disease. 
8. Same— Statutokt Régulations. 

The right to trade-marks, and the remédies for their protection, exist independ- 
ently of statutory régulations; and therefore the fact that Act Cong. March 3, 
1881, § 3, fails to enumerate descriptive words in the list of limitations on the right 
to the registry of trade-marks, does not by implication validate a trade-mark con- 
sisting of Buoh words. 

In Eqiiity. 

J. H. Porte and W. Bakewell & Sons, for complainant. 
W. B. Negley and Bruce Miller, for del'endant. 
Before Acheson, C. J., and Reed, J. 

Reed, J. The plaintiff in this case,, claiming to be the owner, as the 
assignée and successor of Dr. L. H. Harris, of a certain trade-mark reg- 
istered by him, February 3, 1885, under the provisions of the act of 
congress of March 3, 1881, alleged infringement by the défendant, and 
prayed for an injunction and account. The del'endant denied the right 
of the plaintiff to the exclusive use of the words "Cramp cure," which 
were the words used by plaintiff and défendant, and in controversy, be- 
cause not part pf the registered trade-mark, or, if held to be part of the 
registered trade-mark, denied that any exclusive right to thè use of those 
words could legally be claimed by Dr. Harris or bis successors, and de- 
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nied infringement of any trade-mark to which plaintiff has an exclusive 
and légal right. The case was heard on bill, answer, and proofs. 

The first question to be considered is the dispute between the parties 
as to what the trade-mark which was registered really is. The applica- 
tion filed by Dr. Harris states that he has adopted for his use a trade- 
mark for a medicine for the cure of cramps, and further says : 

"The said trade-mark consists essentially of tlie illustration of a boy in a 
position indicating suffering from cramps. In connection with this figure are 
the worda ' Cramp cure,' placed just below the figure. The figure of the boy 
is shown in connection with a landscape, and on eitlier side of the figure is a 
basket, containing various kinds of fruits. The basket on the right hand side 
of the boy is standing upright, while the other is tilted over on one side, with 
the fruit partially scattered over the ground . At the top of the picture is the 
title and name ' Dr. Harris,' and below, near the bottom of the same, are ar- 
ranged the words, 'Cramp cure for every ache and pain.' Thèse hâve gen- 
erally been arrangea as shown in the accorapanying/ac simile, but the land- 
scape, baskets, and descriptive matter may be omitted or changed at pleasure, 
witUout materiallyaltering the characterof the trade-mark, theessential feat- 
ure of which is the illustration of the boy apparently in great pain." 

From the description in the application it would appear that the words 
"Cramp cure" are used twice, but the accompanying /ac simile shows the 
words to be used but once, forming, just below the figure of the boy, 
part of the expression, "Cramp cure for every ache or pain." The proper 
construction of the statement is that the trade-mark registered was the 
design of the suffering boy, which the application states to be the es- 
sential feature. The réservation of the right to omit the descriptive 
matter, which includes the words "Cramp cure," shows that the appli- 
cant did not regard those words as part of the trade-mark. 

But eonceding for the présent that the words "Cramp cure," are a por- 
tion of the trade-mark, as claimed by plaintiff, are they such words as 
can properly be claimed and used exclusively by the plaintiff as a trade- 
mark? "The object of a trade-mark is to indicate, either by its own 
meaning, or by association, the origin or ownership of the article to which 
it is applied. If it did not, it would serve no useful purpose, either to 
the manufacturer or the public ; it would afford no protection to either 
against the sale of a spurious, in place of the genuine, article." Manu- 
facturîng Oo. v. Trainer, 101 U. S. 51. "No one can claim protection 
for the exclusive use of a trade-mark or trade-name, which would prac- 
tically give him a monopoly in the sale of any goods other than those 
produced or made by himself. If he could, the public would be in- 
jured, rather thiin protected, for compétition would be destroyed. Nor 
can a generic name, or a name merely descriptive of an article of trade, 
of its quaiities, ingrédients, or characteristics, be employed as a trade- 
mark, and the exclusive use of it be entitled to protection." Canal Co. 
V. Clark, 13 Wall. 311; Lawrmce Manuf'g Go. v. Tennessee Manvfg Co., 
138 D. S. 537, 11 Sup. Ct. Rep. 396. "The gênerai proposition iswell 
established that words which are merely descriptive of the character, qual- 
ifies, or composition of an article, or of the place where it is manufact- 
ured or produced, cannot be monopolized as a trade-mark; and we think 
v.46F.no.lO— 40 
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the words 'Iron Bitters' so far indicative of the ingrédients, characteris- 
tics, and purposes of the plaintiff's préparation as to fall wilhin the scope 
of the décisions." Chemical Co. v. Meyer, 11 Sup. Ct. ,Rep. 625, 139 U. 
S. 540. "The gênerai rule is agaiust appropriating mère words as a trade- 
mark. An exception is of those indicating origin .pr ownership, having 
no référence to use. Words are but symbols. When they are used to 
signify a fact, or when, wilh what purpose soever used, they do signify a 
fact, which others may, by the use of them, express with equal truth, 
others may hâve an equal right to thena for tbat purpose." Caswell v. 
Davis, 68 N. Y. 230. A mère gênerai description, by words in common 
use, ofa kind of article, or ofits nature or qualities, cannot, of itself, bethe 
subject ofa trade-mark. Gilman v. Hunnewell, 122 Mass. 148. And in 
that case the court held that the plaintitï' could not hâve a trade-mark in 
the descriptive words "Cough remedy." "Cramp" is a common term, well 
understood to relate to a painful affection of the muscles, and frequently 
associated with an acute disease of the stomaeh or bowels. Dr. Harris, 
in bis statement fîled when the trade-mark was registered, states that the 
description of goods on which he uses the trade-mark is a medicine for 
the cure of cramps. In Dunglison's Médical Dictionary, "Cramp" is de- 
fined as "a sudden, involuntary, and highly painful contraction of a 
muscle or muscles. It is most frequently experienced in the lower ex- 
tremities, and is a common symptom of certain affections, as of colica 
pictonwm and choiera morbus." "Cramp of the stomaeh" he defines as 
"a sudden, violent, and most painful affection of the stomaeh, with sensé 
of constriction in the epigastrium. " In a work entitled " Référence Hand- 
book of Médical Sciences," rel'erred to by defendant's counsel, "cjamp" 
is defined as "a term applied to a painful tonic muscular contraction, of 
some moments' or minutes' duration. As several of thèse painful con- 
tractions generally occur successively, the term 'cramps' is used to des- 
ignate the disease." The Century Dictionary defines "cramps" as "an 
involuntary and painful contraction of a muscle; a variety of tonic 
spasm. Cramp is often associated with constriction and griping pains 
of the stomaeh or intestines." When Dr. Harris in his statement de- 
scribed his medicine as intended for the cure of cramps, he evidently 
used the word "cramps" as a common and well-understood term, relat- 
ing to a painful disease of the stomaeh or bowels. The words "Cramp 
cure" are therefore descriptive of the purpose and character of the med- 
icine, and cannot, under the rulings, be exclusively appropriated by the 
manufacturer of a remedy for the disease. 

Plaintiff's counsel, however, while insisting that, according to the 
gênerai rules upon the subject, the words "Cramp cure" are a portion 
and a valid portion of the trade-mark, and are not words simply de- 
scriptive of the purpose and character of the medicine, hâve argued that 
the trade-mark, being registered under the act of congresa of March 3, 
1881, the décisions of the courts upon this question, when not made as 
to trade-marks registered under the act of congress, are not generally per- 
tinent, and should not be oontrolling. That the act of 1881 contains 
certain limitations upon the régis try of trade-marks, limitations so ex- 
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plicit as to warrant the necessar}' conclusion that ail else that cornes 
within the idea of a trade-mark may be lawfully used as su eh. That 
thèse limitations are in the following words, taken irom section 3 of the 
act: 

"No alleged trade-mark shall be registered, unless the same appear to be 
lawfully used as such by the applicantinforeign commerce or commerce with 
Indian tribes, as abovementioned; or is within the provision of a treaty, con- 
vention, or déclaration, with a toreign power; nor which is merely the name of 
tlie applicant; nor which is identical with a registered or known trade-mark 
owned by another, and appropriate to the same class of raerchandise; or which 
so nearly rf semblés some other persons' lawful trade-mark as to be llkelyto 
cause confusion or mistake in the mind of the public, or to deceive pur- 
chasers." 

PlaiutifPs counsel argue that, as to the spécifie eharacter of the trade- 
mark, and the words or signs that may be employed, there is no limitation 
as to the use of descriptive names, or names indicative of the purposeof 
the article, or to which it may be applied; that the tests set up by the 
act of congress are that the proposed trade-mark shall not be the mère 
name of the applicant, and that it shall not hâve been used before by 
others as applied to the same class of merchandise. An examination of 
the act of congress shows that it does not sustain plaintiff's position. 
The act does not defîne a trade-mark. It provides that the owner of a 
trade-mark, used in commerce with foreign nations, etc., may obtain 
registration of such trade-mark hv complying with certain requirements 
and régulations, among which is the fîling of a written déclaration that 
the registering party has a right to the use of the trade-mark sought to 
be registered! It provides, as quoted above, that no alleged trade-mark 
shall be registered, unless the same appear to be lawfully used by the 
applicant in foreign commerce, etc. It provides that, in an applica- 
tion for registration, the commissioner of patents shall décide the pre- 
sumptive lawfulness of claim to the alleged trade-mark, provides that 
the registration shall be prhnajacie évidence of ownership, and provides 
that nothing in the act shall prevent, lessen, impeach, or avoid any 
remedy, at law or in equity, which any party aggrieved might hâve had 
if the act had not been passed. The évident purpose of the act was, by 
registration, to protect an existing valid trade-mark, when used in cer- 
tain cases, not to croate, by the registration, a trade-mark which had 
ofherwise no existence or validity. As in the construction of the pénal 
statutes of the United States it is frequently necessary to look to the 
common law, in order to ascertain the nature of the crime, and the défi- 
nition of the term used by the statutes, so, in applying the act of 1881, 
and ascertaining the rights conferred by it, it is necessary to turn to the 
décisions of the courts for the rule which will defîne the valid légal 
trade-mark which is protected by registration under the act. By the 
exception of certain specified things from registry, congress has limited 
the trade-marks which may be registered, but it has not said that those 
which are registered are thereby made valid trade-marks. Such a con- 
struction of the act would be contrary to the well-known doctrine of the 
Trade-Matk Cases, 100 U. S. 82, where the suprême court say that à 
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right to adopt and use a trade-mark to distinguish the goods or property 
made or sold by the person whose mark it is, to the exclusion of use by 
ail other persons, has long been recognized by the common law and chan- 
cery courts of England and this country; that it is a property right, 
which wasnot created by the act of congress, and does not dépend upon 
it for enforcement; and that the whole System of trade-mark property, 
and the civil remédies for its protection, existed long anterior to that 
act, and hâve remained in full force since its passage; and the court hav- 
ing in that case declared the act of 1870 unconstitutional, and having 
said, in that case, that the only constitutional authority, which might 
possibly be invoked to justify congressional législation upon the subject 
of trade-marks, was the power to regulate Interstate and foreign com- 
merce, it would require very positive and clear language in the act of 
1881 to warrant the conclusion that congress intended, by the mère act 
of registre tion, to make that a trade-mark which would hâve been held 
invalid by the common-law and chancery courts. "The act of congress 
fortifies the common-law right to a trade-mark by conferring a statutory 
title upon the owner, but, as was said of a former act, ' property in 
trade-marks does not dérive its existence from an act of congress.' The 
présent act does not abridge or qualify the common-law right, bvit by 
the express terms of section 10 préserves it intact." La Gvixv. May, 
15Fed. Rep. 236. "Itwillbeobserved that the statute [Act 1870] under 
which the claim is made does not define the terni 'trade-mark,' or say 
of what it shall consist. The term is used as though its signification was 
already known in the law. It speaks of it as an already existing thing, 
and protects it as such. The thing to be protected must be an existing 
lawful trade-mark, or something that may then for the first time be 
adopted as a lawful trade-mark independent of the statute. There must 
be a lawful trade-mark adopted without référence to the statute, and 
then, by taking the prescribed steps, that trade-mark, so already created 
and existing, may receive certain further protection under the statute." 
Moorman v. Hoge, 2 Sawy. 78. The reasoning of this opinion, referring 
tothe act of 1870, is also applicable to the act of 1881, the prohibitions 
against registry being substantially the same in both acts. 

Aside from the use of the words "Cramp cure," there is no resemblance 
between the label used by the défendant and that used by the plaintiff. 
The defendant's label bears the words, "Stucky's diarrhœa and cramp 
cure. This préparation will be found invaluable for the cure and relief 
of diarrhœa, cramps, choiera morbus, dysentery, summer complaint, and 
pains in the stomach." Then follow the directions for use, and at the 
foot of the label are the words, "Prepared only by Emil G. Stucky, 
Druggist, Cor. 24th St. and Penn Ave., Pittsburgh, Pa." This label, 
which is used on the bottle containing the medicine, and which has been 
offered in évidence, is printed in black ink. The wrapper or box in 
which the bottle is inclosed has substantially the same inscription printed 
in black ink. The plaintiff s label bears the words, "Dr. Harris' cramp 
cure. A spécifie for choiera, cramps, pain in the stomach, &c., &c." 
Then follow the directions, and at the foot of the label are the words, 
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"L. H. Havris Drug Co." The label is printed in red and gold letters. 
The wrapper or box has substantially the sarne inscription, together with 
the design of the "boy apparently in great pain," and the baskets re- 
ferred to in the statement filed in the patent-office, and under the design 
are printed the words, "Trade-mark." The inscription and design are 
printed in red ink. The bottles are the ordinary medicine bottles used 
in the trade. The defendant's label and package do not bear such a re- 
semblance to those of the plaintiff as to lead a purchaser to buy either 
under the impression that he is buying the other, and there is no imita- 
tion or infringement of what is hère held to be the plaintitf' s trade-mark, 
nor is there such resemblance as to suggest an apparent intention to de- 
ceive or niislead the publie, or injure the sale of the goods of the plain- 
tiff. The plaintiff has failed to make ont its case, and the bill must be 
dismissed. Let a decree be prepared accordingly. 



WoODCOCK V. WoODCOCK. 
{Circuit Court, S. D. OMo, E. D. June 23, 1891.) 

Patents for Inventions— Anticipation — Grinding Mills. 

In letters patent No. 383,302, Issued May 1, 1888, to James S. Woodcook, claim 3 
is for— "In a grinding mill, a stationary burr, a ruuning burr withia the latter, com- 
posed of a burr section or sections, and a dome-plate, insertible through said burr 
section or sections, and from wbich ti.e latter are suspended with the means of at- 
tachment. " Claira 4 is for — "In a grinding mill, the combination with the running 
burr, the flxed or stationary burr, and the case, having an exterior bottom fiange, 
provided with holes for its attachment, of the annular meal trough, having the per- 
forated lugs, m, and the bolts, a, securing aaid meal trough, said stationary burr, 
and the case together, and a ring conveyer having radial blades, located within 
said annular meal trough, and having means thereon for Connecting it with the 
running burr, said meal trough being provided with a discharge orifice. " Held, 
that each feature of the combination is old. The combination itself anticipâtes by 
the patents, and hence this patent is invalid. 

In Equity. 

R. H. Parkinson and J. W. Firestone, for complainant. 

Staley & Shepherd, for respondent. 

Sage, J. The complainant's patent, No. 382,302, issued May 1, 
1888, application filed May 26, 1887, contains five claims, the third 
and fourth of which, it is alleged, défendant has infringed. They are 
as follows: 

"(3) In a grinding-tniU, a stationary burr, a running burr within the lat- 
ter, coinposed of a burr section or sections, and a dome-plate, insertible 
through said burr section or sections, and from which the latter are suspended 
with tlie meana of attachment, substantially as described, for the purpose 
hereinbefore set forth. 

"(4) In a grinding-mill, the combination with the running burr, the flxed 
or stationary burr, and the case, having an exterior bottom tiange, provided 
with holes for its attachment, of the annular meal trough, having the per- 
forated lugs, m*, and the bolts, a', securing said meal trougli, said stationary 
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burr, and the case together, and a ring conveyer having radial blades located 
within said annular meal trough, and having means thereon for Connecting 
it with the running burr, said meal trough being provided with a discharge 
orifice, siibstantially as set forth." 

The bill includes also patent No. 213,273, issued to J. W. and S. J. 
Woodcock March 11, 1879, and by thein assigned to complainant, March 
27, 1888. Both patents relate to grinding mills; patent No. 382,202 
being for an improvement on the other of earlier date. The mills are 
what are known as "feed grinding-mills," commercially as "sweep 
mills," and technically as "cône and shell" mille. In construction and 
appearance they are not unlike an ordinary hand coffee-mill enlarged, 
to receive and dispose of corn in the ear, or other substances, and re- 
duce the same to meal suitable for feeding stock, or other purposes. 
Patent No. 213,273 was withdrawn upon the hearing, and may there- 
fore be dismissed without further considération. 

Claim No. 3 in patent No. 382,202 is essentially for the sectional con- 
struction of the inner grinder or cône. The burr section is the lower 
outer periphery or skirt of the cône, having the final grinding teeth. 
The dome-plate is the upper part of the cône usually provided with break- 
ing teeth, or preliminary grinders. Thèse parts in the claim must be 
separable. The dome-plate is so formed that when put into place from 
below it projects through the top of the burr section, leaving the sec- 
tions suspended therefrom. The means for supporting and attaching 
the parts described in the spécification are over-lapping flanges andrect- 
angular lugs, which fit into recesses or dépressions of like shape on the 
dome-plate, and bolts which pass through thèse lugs and flanges. 

The means for Connecting the conveyer to the running burr, and the 
meal trough to the fixed stationary burr, in the fourth claim, consist» 
in the first instance, of engaging lugs, and, in the second, of perforated 
lugs and flanges, and bolts which pass through said lugs and flanges. 

Prior patents éhow each and every separate feature of thèse claims. 
Patent No. 12,461, February 27, 1855, to Charles Leavitt, for imprdve- 
ments in portable grain-mills, shows the sectional grinders or removable 
burr sections both on the inner and outer grinders; the inner burr sec- 
tion supported on a dome-plate, which projects up through the same; 
the meal trough, connected to the stationary base plate of the mill by 
overlapping flanges: and the ring conveyer, having blades in the meal 
trough connected to the running burr, so as to revolve therewith. The 
inner cône is the stationary part of the mill, the outer shell being adapted 
to revolve. 

Patent to Leavitt, May 11, 1858, shows sectional grinders or burr 
sections on both the cône and shell, the inner burr section being sup- 
ported on or suspended by the cône, and the outer burr section secured 
in the outer shell or casing. This rriiU has also an annular meal 
trough, with a breaking flange, which, is connected by bolts to an exte- 
rior flange on the outer casing. In this mill th«>,inner burr revolves, 
and it is provided with radial blades, which revolve in the meal trough, 
and convey the meal to the discharge point. 



WOODCOOK V. WOODCOCK. 631 

Patent No. 22,997, to John De Frain, for an improvement in corn and 
cob mills, has a stationary removable burr section in the outer shell or 
casing, a meal trough, with a breaking flange connected by bolts to an 
exterior flange on the shell or casing; also radial blades, which operate 
in the meal trough, and are connected to She inner running burr. 

Baugh's patent, issued April 30, 1867, for an improvement in grind- 
ing-mills, shows the removable outer and inner burr sections, the outer 
shell or case, with an exterior bottom flange and an inner revolving 
cône, the burr sections of which hâve inwardly projecting flanges at the 
top, by which they are connected to the dorae-plate. 

Patent November 23, 1875, to Hedges, shows an inner running cône 
or grinder, made in two sections, the lower burr section being bolted 
to the dome-plate. It has an outer stationary casing, with an exterior 
bottom flange, and a removable sectional grinder forming a part of the 
casing. The inner grinder revolves in an outside casing, as it does in 
complainant's patent. 

The Hiscock and Sumner patent, February 15, 1876, No. 173,632, 
shows the inner and outer removable sectional grinders or upper sections, 
and a dome-plate from which the inner sectional grinder is supported, 
and which is inserted through the upper section. This mill has also an 
annular meal trough supported from the stationary frame of the mill, 
and radial blades or scrapers connected with the inner movable grinder, 
and revolving in the meal trough to convey the meal to the discharge. 
In this mill both the outer and the inner grinders revolve, but in oppo- 
site directions. 

The Powers patent, March 16, 1877, No. 188,184, is for a mill hav- 
ing outer and inner sectional grinders. The inner section is provided 
with an interior flange, connected by bolts to the dome-plate. The outer 
section is connected by perforated lugs and bolts to the outer casing. 
In this mill the outer grinder rotâtes, and the inner grinder is sta- 
tionary. 

The Litchfield patent, No. 219,166, September 2, 1879, has inner 
sectional grinders with interlocking projecting lugs, Connecting the burr 
section with the dome-plate, to take the strain off the Connecting boit. 
The lugs or projections fit into corresponding recesses in the dome-plate 
and grinding sections, respectively. 

Baugh's patent. No. 233,833, November 2, 1880, is for a mill for 
réduction, particularly designed to grind ores of a silicious nature, as 
quartz, but relatiug to grinding or holding blades in crushing and grind- 
ing mills in gênerai. It shows sectional inner and outer grinders; the 
exterior perforated flange in the stationary casing having bolts, which 
pass through ears or flanges on a feed trough, and connect the sanie and 
the inner stationary burr together. The inner burr sections bave pro- 
jecting flanges Connecting them to the driving parts, and answering to 
the dome-plate in complainant's patent. A moving radial blade or 
scraper connected with the inner revolving grinder travels in the meal 
trough, and carries the meal to the discharge point. 

The Field and McGee patent, for feed-mill, No. 246,877, September 
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13, 1881, shows the inner and outer sectional burrs and grinders, the 
inner burr section having inwardly projecting flanges, which are con- 
nected by bolts to the dome-plate. The outer stationary burr or lower 
shell is connected by bolts and perforated lugs to the outer casing or up- 
per shell. 

In the Schofield patent No. 272,334, February 13, 1883, the inner 
burr section is supported on a dome-plate which projects through the 
burr, and the outer stationary burr is provided with perforated lugs, 
connected by bolts to the stationary frame. A central revolving grind- 
ing ring opérâtes between the inner and the outer stationary grinding de- 
vice. This ring is driven by lugs, which engage with the revolving 
breaker arms without the aid of bolts. 

Schofield's patent. No. 210,916, January 20, 1885, shows an outer 
stationary grinder, and a running burr within the same. This burr con- 
sists of a burr section, and a dome-plate insertible through said section, 
the section being suspended by overlapping flanges from the dome-plate, 
and bolts and screws for Connecting the dome-plate and burr section to- 
gether. The outer stationary burr is provided with perforated lugs, and 
secured in the outer stationary casing by bolts, which pass through the 
lugs, and through perforated flanges or ears on the outer casing. 

Patent No. 365,588, issued January 28, 1887, to Davies, application 
filed March 16, 1886, shows outer and inner burr sections, secured, re- 
spectively, to the outer case or shell and the inner dome-plate or cône 
by bolts. The inner burr section is supported on the dome-plate, which 
projects through, or is insertible through, the same. 

The défendant also produces in évidence Exhibit Leavitt Mill, which 
was put into public use prior to 1870. This exhibit shows the outer 
and inner seciional grinders. The inner burr section is supported on a 
dome-plate, which projects through the section. The burr sections are 
secured by bolts to the outer shell and to the inner dome-plate or cône. 
This mill bas a feed trough and a ring convoyer with radial blades, with 
means for Connecting the feed trough to the stationary burr, and the con- 
veyer to the running burr. This is accomplished by the use of engag- 
ing lugs on one part, which engage between shoulders or projections on 
the other part. 

The défendant bas also put in évidence what was called the "Stover 
Mill," which was in use on the farm of Mr. Bashore in December, 1884, 
and bas an inner revolving grinder and an outer shell or casing. The 
inner grinder is composed of a dome-plate insertible through a burr sec- 
tion and provided with overlapping flanges from which the burr section 
is suspended. Projecting lugs on one of the parts fit into corresponding 
recesses on the other part, causing them to revolve together. This mill 
bas a meal trough, and radial blades operated therein to convey the meal 
to its discharge orifice. Both the outer and inner grinders revolve, but 
in opposite directions. 

Exhibit Farmers' Choice Mill, of 1882, introduced into public use by 
complainant five years prior to his application for the patent in suit, 
shows, with the exception of the feed trough and convoyer, identically 
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the outer construction of the patent sued upon; that is to say, the outer 
casing, the exterior bottom flange, the stationary burr section, with per- 
forated lugs, and bolts passing through the lugs and flange for securing 
the stationary burr section and casing together. This mill shows also 
the inner sectional grinder, with the burr section secured to the dome- 
plate by bolts, lugs, and fianges. When the complainant's mill is com- 
pared with thèse prior constructions it becomes apparent that, not only 
is each and every separate feature of the combination old, but that the 
combination itself is clearly anticipated. The record shows that fré- 
quent changes were made by manufacturers engaged in the construction 
of mills of the class to which the complainant's belongs, and that the 
tirni or company of which the complainant was a member had almost 
every season, up to the spring of 1888, changed, in one respect or an- 
other, the form of its mills, so as to offer to the public continually what 
were called "improvements;" and, while this feature of their business 
called into constant play the exercise of mechanical sldll, it did not re- 
quire invention. Certainly there is no invention in the mill described 
in the complainant's patent. 
The bill will be dismissed. 



United States v. Claek. 
{District Court, B. Alaska. May, 1891.) 

1. MtJRDEK— JUEISDTCTION IN ALASKA— CONFLIOT OF LaTVS. 

The organic act of the district ol Alaska (Act Cong. May 17, 1884, 23 St. at Large, 
Si) déclares the gênerai lawsof thestateof Oregonin force at thatdateto bethelaw 
of the district so far as the same may be applicable, and not in contlict with the 
provisions of that act or the laws ol the United States, and, in another section, that 
the laws of the United States not locally inapplicable, and not inconsistent with 
the provisions of that act, are thereby extended thereto. Reld, that the lawsof 
the United States would take precedence of the laws of Oregon relating to the 
same siibjects, and the crime of murder commitled in such district would be pun- 
ished in accordance with Rev. St. U. S. i 53ii9, and not with Crim. Code Or. § 506. 

2. Same— Procédure — Laws of Oregon. 

Bev. St. U. S. § 5339, providing for the punishment of the crime of murder, hav 
ing made no provision as tothe form of procédure, resort must be had, iti testing 
the sufflciency of an indictmeut for a murder committed in Alaska, to Ihe laws of 
Oregon in force May 17, 1S84, rather than to the rules of the common law. 

3. Same — Disqualification of Grand Jukors. 

The provision of Civil Code Or. § 918, as amended by St. Or. 1883, p. 61, that 
no person shall be summoned as ajuror more than once in oue year, applies only 
to petit jurors, and the fact that several grand jurois on a panel hâve served as 
petit jurors within the year past will not dls(iualily them, or render the iudictment 
insuffioient. 

At Law. 

C. S. Johnson, U. S, Dist. Atty. 

DeloMey & Gamd, for deiendant. 
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BuGBEE, J. This is a deraurrer sind motion to quash the indictment, 
whichis in the words and figures following: 

"In thjb District Court of the United States or America, District 

OF Alaska. 

"r^e Vnited States vs. /. E. W. Clark. 

«U.S. Rev. St. § 5339; Or. Crim. Code, § 506. Of the spécial Xovember term 
of the district court of the United States of America withinand for the district 
of Alaska, in the year of our Lord oiie thousand eight hundred aiid niiiety, 
begiin and held at Sitka, in said district. The grand jurors of the United 
States of America, selected, iuipaneled, sworn, and cliarged within and for 
the district of Alaska, accuse J. E. W. Clark by this indictment of the crime 
of murder, comniitted as follows: The said J. E. W. Clark, at or nearOunga, 
within the said district of Alaska, and within the jurisdiction of this court, 
on or about the 13th day of August, in the year of our Lord one thousand 
eight hundred and ninety, piirposely, and of deliberate and premeditaled 
malice, killed George Hemmingway, by then and there shooting hini in the 
body with a double-barreled shot gun ; and so the grand jurors, duly selected, 
impaneled, sworn, and charged, as aforesaid, upon their oaths do say that J. 
E. W. Clark did then and tliere m urder George Henitningway in the uianner and 
form aforesaid, contrary to the form of the statutes of the United States of 
America and ot the state of Oregon, made applicable thereto, in such cases 
made and provided, and against the peace and dignily of the United States. 

"C. S. Johnson, District Attorney." 

The grounds of objection are: (1) That it ajtpeiirs upon the face of 
the indictment that it was found under the J-.nvs of the state of Oregon, 
and not under the laws of the United States; (2) tliat the uidictnient 
does not charge a crime under the laws of the United States, and that 
the allégations thereof are not sufficient to put the défendant upon trial; 
(3) that the panel of grand jurors who found sai(î indictment is illégal 
and void, several of the grand jurors being disqualified by reason of serv- 
ice as petit jurors in this court within the past year. Whereupon dé- 
fendant challenged the array of said grand jury. 

The case présents the very important question as to whether the crime 
of homicide committed within the territory of Alaska is punishable un- 
der the statutes of the United States or under those of the state of Ore- 
gon. By the terms of the "Act providing a civil government for Alaska," 
passed May 17, 1884, (23 St. at Large, 24,) this court is vested with the 
criminal jurisdiction of district courts of the United States exercising 
the jurisdiction of circuit courts, (section 3,) and with exclusive juris- 
diction in ail criminal offenses which are capital, (section 7.) The gên- 
erai laws ot' the state of Oregon in force May 17, 1884, W'ere, by the 
terms of the organic act, "declared to be the law in the district so far as 
the sanie may be applicable, and not in conflict with the provisions of this 
act or the laws ol the United States, "(section 7 ;) and the act further déclares 
that " the laws of the United States, not locaPy inapplicable to said dis- 
trict, and not inconsistent with the provisions of this act, are hereby ex- 
tended thereto," (section 9.) Itis left for the court to décide, as occasion 
may demand, whether or not anj' particular law of the United States is 
or is not " locally inapplicable " to the district; whether any gênerai law: 
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of Oregon is or is not in conflict with the provisions of the organic act or 
the laws of thé United States; and whether it is or is not applicable to 
the territory of Alaska. 

Under this indictment the question first to be considered is as to the 
applicability of section 5339 of chapter 3, tit. 70, of the Revised Statutes 
of the United States, entitled, "Crimes arising within the maritime and 
territorial jurisdiction of the United States." The section is as follows: 
"Every person who commits murder * * * within any fort, arsenal, 
dockyard, magazine, or in any other place or district of country un- 
der the exclusive jurisdiction of the United States, * * * shall suf- 
fer death." The statute is silent as to what constitutes the crime of mur- 
der, and we must resort to the common law as it stood at the lime of 
the passage of the judiciary act, in 1789, for its définition. U.S. v. 
Outcrbridge, 5 Sawy. 620; U. S. v. Reid, 12 How. 365. The définition 
of " murder " commonly found in the books is said to be well represented 
by Hawkins, who defines it to be the willful killing of any subject what- 
ever through malice aforethought. 2 Bish. Crim. Law, § 732. Murder 
at common law was not divided into degrees, nor do the United States 
laws make such a division as do the laws of Oregon. Congress has pro- 
vided that — 

"In ail criminal causes the défendant may be found guilty of any offense, 
the commission o£ whicli is necessaiily included in that witli which lie is 
charged in the indictment, or may be found guilty of an attempt to commit 
the oÏEense so charged, provided that such attempt be itself a sepaiate olîense." 
Bev. St. U. S. 1035. 

It has further provided that — 

"Every person who, within any of the places or upon any of the waters de- 
acribed in section 5339, unlawfully and willf ully, but witliout malice, strikes, 
stabs, wounds, or shoots at, or otherwise injures, anotlier, of which striking, 
stabbing, wounding, shooting, or other injury such other person dies, either 
on land or sea, wittiin or witliout the United States, is guilty of the crime of 
manslaughter." Id. § 5341. 

It has also provided that — 

"Every person who, within any of the places or upon any of the waters de- 
scribed in section 5339, attempts to commit the crime of murder or man- 
slaughter by any means not constituting the offense of assault with a dan- 
gerous weapon, shall be punished by Imprisonment," etc. Id. § 5342. 

By the more récent act of March 3, 1875, (Rev. St. Supp. 177,) it is 
provided — 

"That whoever shall be convicted of the crime of manslaughter in any 
court of the United States in any state or territory, including the District of 
Columbia, shall be imprisoned," etc. 

A further section of the United States laws is as follows: 

"If any offense be committed in any place which has been or may herpafter 
be ceded to and under the jurisdiction of the United States, which offense is 
not prohibited, or the punishraent thereof is not specially provided for, byany 
law of the United States, such offense shall be liable to and receive the sa me 
punishment as the laws of the state in which such place is situated, now in 
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forée, provided for the like offense wlien committed within the jurisdiction o£ 
such State; and no subséquent repeal of any sueh state law shall affect any 
prosecution for such offense in any court of the United States." Kev. St. U. 
S. § 5391. 

If murder were not prohibited, or the punishment thereof were net 
speciaily provided for, by any law of the United States, the crime com- 
mitted within the territory of Alaska, which was a place "thereafter 
ceded to and under the jurisdiction of the United States," might, under 
the section last cited and the provisions of the organic act, receive the 
same punishment as the laws of the state of Oregon then in force provided 
for the like offense when committed vvithin the jurisdiction of that state. 
The gênerai laws of the state of Oregon in force May 17, 1884, provide 
that " if any person shall purposely and of deliberate malice * * * 
kill another, such person shall be deemed guilty of murder in the first 
degree." Crim. Code Or., § 506. "If he shall purposely and maliciously, 
but without délibération and préméditation, * * * kill another, he 
shall be deemed guilty of murder in the second degree." Id. § 507. If 
without malice, express or implied, and without délibération, upon a 
sudden beat of passion caused bj^ a provocation apparently sufficient to 
make the passion irresistable, voluntarily kill another, he shall be deemed 
guilty of manslaughter. And certain other acts are also enumerated which 
are declared to constitute the crimes of murder in the second degree and 
manslaughter. Id. §§ 507-515. The Oregon laws also provide that the 
punishment for murder in the fîrst degree is death; for murder in the 
second degree, imprisonment forlife; and for manslaughter, not less than 
one nor more than fifleen years, and by fine. Id. §§ 516-518. 

It therefore follows that if the lawsof the United States above referred 
to are not locally inapplicable to the district, and not inconsistent with 
the provisions of the organic act, and if the territory or district of Alaska 
be a place or district or country under the exclusive jurisdiction of the 
United States, every person who commits murder therein, (that is, with 
malice aforethought, willfully kills another,) must sutïer death; for un- 
der that law his crime is not divisible into two degrees. If he unJaw- 
iully and willfully, but without malice, kills another, he is guilty of man- 
slaughter; and, in accordance with the factsshown, he may be convicted 
of the crime of murder, or of the crime of manslaughter, or of an attempt 
to commit either. 

It is claimed by the prosecution, however, that the laws of the United 
States are, in tiiis case, locally inapplicable to the district; that thej'- are 
inconsistent with the organic act, and that the territory or district of 
Alaska is not a place or district of country under the exclusive jurisdic- 
tion of the United States, within the meaning of section 5339 of the Re- 
vised Sta tûtes of the United States; that the intention of congress was to 
place it, in a sensé, within the jurisdiction of the laws of Oregon; that 
the gênerai laws of Oregon in force May 17, 1884, are not in conflict 
with the organic act, nor with the laws of the United States, and should 
govern hère as to the définition and punishment of the crime for which 
the défendant is indicted. No authority bas been cited by the govern- 
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ment to maintain its contention, probably because none exists; at least, 
in the extended examination I bave given, with the very limited means 
of research at my command, I bave been unable to tind any. The or- 
ganic act did net give to Alaska any power of législation, but in making 
the gênerai laws of Oregon, then in force, applicable to the district, the 
évident intention of congress was to furnish it with a ready-made code 
of laws, which should stand in immédiate stead of the codes which in 
other terri tories bave been enacted by their législatures. It retained, 
however, as superior to the laws of Oregon, ail the gênerai laws of the 
United States which were applicable to ail territories and other places un- 
der the exclusive jurisdiction of the United States, and which were not 
locally inapplicable to Alaska. However harsh it may seem to apply 
to Alaska, with its large population of uncivilized natives, the law of 
1790, making murder under ail circumstances a capital crime; however 
strongly the punishments for crime, such as murder, râpe, arson, piracy, 
and thelike, contrast with the more humane punitive législation of states 
and territories, — it is difficult to see wherein the United States law is lo- 
cally inapplicable to this district, or in any degree inconsistent with the 
organic act; and, if this be so, it must be conceded to be one of the laws 
extended to the district by the provisions of section 9 of that act, and 
necessarily superior to and superseding the gênerai laws of Oregon. As 
bas been said by Judge Field: 

"ïhe cases in which the législation of congress will siipersede the législa- 
tion of a State or territory, without spécifie provision to that efïect, are tfiose 
in which the same matter is the subject of législation by both; for then the 
action of congress may well be considered as covering the entire ground." 
Davin V. Beason, 133 U. S. 333, 10 Sup. Ct. Rep. 299. 

The law punisbing the crime of murder is undoubtedly a gênerai law, 
applicable to ail places and districts ofcountry under the exclusive juris- 
diction of the United States; and that the district of Alaska is such a 
district of country bas been decided already, in a case arising in this dis- 
trict, by the circuit court of the United States for the district of Oregon, 
which, under the organic act, bas power to issue to this court its writs 
of error in criminal cases. There it was held that, so far as the laws of 
the United States prescribe the jurisdiction of this court, or defiue a crime, 
or prescribe its punishment, this court is to be governed by them; tliat 
it is only when thèse laws are silent, or make no provision on the subject, 
that resort can be had to the laws of Oregon, so far as tbey are applica- 
ble; that since 1867, the time of its cession by Russia to the United 
States, Alaska bas been and is a district of country under the exclusive 
jurisdiction of the United States, and therefore the statutory provisions 
of congress concerning the commission and punishment of murder and 
manslaughter are in force therein, and necessarily exclude the opération 
or application hère of any law of Oregon on those subjects. Kie v. U. 
S.,11 Sawy. 587, 27 Fed. Rep. 351. See, also, U. S. v. Williams, 6 
Sawy. 244, 2 Fed. Rep. 61. 

Altbougb the appellate jurisdiction of the circuit court of the United 
States for the district of Oregon is restricted to criminal cases alone, and 
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this court might uot in civil cases feel pbliged to follow its rulings, its 
opinions in ail matters are entitled to the greatest respect, and in this in- 
stance I feel bound to adhère to the doctrines it has enunciated in the 
case last quoted from. 

The next question is as to the sufficiency of the indietment to sustain 
a conviction under the laws of the United States. The objection that in 
the caption it is intimated that the prosecution is under section 506 of the 
Oregon Criminal Code, and that it is stated that the offense is contrary to the 
form of the statutes of thestate of Oregon, may be disposed of at once by 
saying that the caption forms no part of the indietment, and that the words, 
"of the state of Oregon," naay, in view of the allégation that the offense 
was contrary to the form of the statutes of the United States, be rejected 
as surplusage. Burchard v. State, 2 Or. 79; State v. Lee Ping Bow, 10 
Or. 27; State v. Ahrams, 11 Or. 169,, 8 Pac. Rep. 327; U. S. v. Borne- 
man, 13 Sawy. 359, 35 Fed. Rep. 824. Congress has provided that — 

"No indietment found and presented by a grand jury in any district or cir- 
cuit or ôtlier court of the United States sîiall be deeiued insufficient, nor shall 
the trial, judgment, or otlier pioceedings thereon be affected, by reiison ot'any 
defect or imperfection in matter of form only, wtiicli shall not tend to the 
préjudice of the défendant." Rev. St. § 1025. 

It is claimed that, inasmuch as congress has left the définition of the 
crime to the common law, the indietment should be good under the rules 
of the common law, and that what may be deenied a defect or imperlec- 
tion in matter of form only under the statutes might be a defect or imper- 
fection in substance at the common law, which the défendant is entitled 
to take advantage of. The object of the indietment is to furnish the ac- 
cused with such a description of the charges against hira as will enable 
him to make his défense, and to avail himself of prior conviction or ac- 
quittai, for protection against a further prosecution for the same cause; 
«Isoto inform the court of the facts alleged, so that it may décide whether 
they are sufhcient in law to support a conviction, if one should be had. 
A crime is made up of acts and intent, and thèse must be set forth in 
the indietment with reasonable particularity of time, place, and circum- 
stance. It is a fundamental rule that the accused must be apprised with 
reasonable certainty of the nature of the accusation against him. U. S. 
V. Cruikshank, 92 U. S. 542; U. S. v. Simmons, 96 U. S. 360; U. S. v. 
Carll, 105 U. S. 611; U. S. v. Hess, 124 U. S. 483, 8 Sup. Ct. Rep. 
571. But, as has been said by Sandekson, J., in People v. King, 27 
Cal. 507: 

"Under the prêteuse of informing the défendant of the nature of the charge 
against wliich he was called to défend, it was necessary at llie ancient eom- 
nioii law to describe the means by which the homicide was coramitted, and 
tiie nature and extentcf tiie woimd and its piecise locality; from wliich it 
necessarily followed that a trifling variance belween the proof and the alléga- 
tion frequently defeated a conviction, nô matter liow manifesttiie guilt of the 
défendant. It waâ a long tiuie before legislators and judges discovered that 
this nile had notlùng bat the inost flimsy pretext to supportit. If tliedefend- 
ant is guilty, he stands in need of no information to be derived from a peru- 
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sal of the iudietment as to the means used by him in committing the act, or 
the manner in wliich it was done, for as to both his own knowledge is quite 
as reliable as any stateraent contained in the indictment; if he is not guilty, 
the information could not aid in the préparation of the défense. A disposi- 
tion to relax niucli of tliis ancient strictness in criminal proceedings lias mau- 
ifested itself in modem practice." 

The indictment hère omits many of the well-known features of the old 
indictment at comnion law. It does not state that the weapon with 
which the killing is alleged to hâve been done was loaded, nor in vvhat 
part of the body the vvound was infiicted, nor tha* the deceased died 
thereof; but it distinctly allèges that at a certain time and place the de- 
fendant purposely and of deliberate and premeditated malice killed the 
deceased, by then and there shooting him in the body with a double- 
barreledshotgun; and it seenis to me that there is such a description of 
the charge against the accused, and such reasonable certainty as to the 
nature of the accusation, time, place, and circumstances, as will enable 
the accused to make his défense, and inform the court of the facts, so 
that it may décide whether they are sufEcient in law to support a con- 
viction, if one should be had. 

There is no allégation that Alaska, wherein the killing is alleged to 
hâve been done, is a place or district of country within the exclusive ju- 
risdiction of the United States, but it is alleged that the crime was corn- 
mitted within the jurisdiction of the court. No prooi'would be required 
to establish either proposition, for the court would take judicial notice 
of the fact. The failure to make an allégation as to the jurisdiction of 
the United States, if a defect, must be considered such a deJ'ect or imper- 
fection in niatter of form oniy that it will not tend to the préjudice of 
the défendant, nor make the indictment insufficient. 

It has been held that when congress déclares an act a crime, a per- 
son charged with the commission of the sanie may be prosecuted 
therefor according to the course of the common law, unless the con- 
stitution or congress has otherwise provided. U. S. v. Block, 4 Sawy. 
211. Also that the national courts are unquestionably to look to the 
common law, in the absence of statutable provisions, for rules to guide 
them in the exercise of their functions in criminal as well as civil 
cases. Conk. Tr. (3d Ed.) p. 167. However true tins may be in 
other jurisdictions, this court, under the authority of the organic act, 
must ibllow the course of procédure in ail cases, civil or crinjinal, laid 
down in the gênerai laws of Oregon in force May 17, 1884, so far as 
the same may be applicable and not in conflict with the provisions of 
the organic act or the laws of the United States which hâve been 
extended to the territory. The laws of Oregon do not conflict, so 
far as indictment, arraignment, and pleas are concerned, with any law 
of the United States. The United States statutes are silent and make 
no provision upon the subject, and resort must be had to the laws 
of Oregon. Kie v. U. S., supra. The indictment follows the form 
adopted by the gênerai laws of that state, and sanctioned by the repeated 
décisions of its highest court. Gen. Laws Or. 1843-72, p. 457; State v. 
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Dodson, 4 Or. 64; State v. Spencer, 6 Or. 152; State v. Brovm, 7 Or. 186; 
State V. Lee Yan Yan, 10 Or. 365. 

The only question reraaining is upon the motion to quash the indict- 
ment on account of the alleged illegality of the panel of grand jurors. 
It is provided by the laws of the United States that — 

"Jurors to serve in the courts of the United States in each state respeet- 
ively shall hâve the same qualifications, * * * and be entitled to the 
same exemptions, as jurors of the highest court in such state may hâve and 
be entitled to at the tlme v^hen such jurors for service in the courts of the 
United States are summoned ; and they shall lie deslgnated hy ballot, lot, or 
otherwise, according to the mode of forming such juries then ))ractieed in 
such state court, so far as such mode may be practicilile by the courts of the 
United States, or the officers thereof." Kev. St. U. H. § S30. 

Under this statute it was held in the case of Kie v. U. S. , svpra, that 
the qualifications of jurors in Alaska, and the liabilities of persons to 
serve as such, must be determined by a référence to the laws of Oregon. 
The attention of the court was not called, perhaps, nor was it necessary 
to give considération in that case, to section 812 of the Revised Statu tes 
of the United States, providing that no person shall be summoned as a 
juror in any circuit or district court more than once in two years; nor 
to the act of congress of June 30, 1879, (Rev. St. Snpp. p. 497,) regu- 
lating the mode ofdrawing jurors in the United States courts, which con- 
tains the provision, evidently intended to repeal and take the place of 
section 812 above mentioned, that no person shall serve as a petit juror 
more than one term in any one year. The statute is silent, however, as 
to incompetency to serve as a grand juror, and it is reasonable to assume 
that, if congress had intended to make such prior service a disqualifica- 
tion to serve as a grand juror, it would hâve been so declared in the act 
last cited. It was held in the case of U. S. v. Reeves, 3 Woods, 199, 
cited in Roe, Crim. Proc. in U. S. Cts. p. 49, under section 812, Rev. 
St. U. S., that the fact that a grand juror has served before as such 
within two years is not ground for quashing the indictment. I hâve not 
the case at hand to refer to. But if we are to be governed by the laws 
of Oregon alone, I do notthink the objection can be sustained. Section 
918 of the Civil Code of that state, as the same was amended October 
24, 1882, (St. 1882, p. 61,) says that "no person shall be summoned 
as a juror in any circuit court more than once in one year;" referring, of 
course, to the circuit courts of that state. This act was undoubtedly 
rneant to apply only to petit jurors in the circuit court, for the grand 
jury in Oregon is not suinmoned in that court, but in the county court. 
Civil Code Or. c. 12, tits. 2, 3. 

For thèse reasons, the demurrer of défendant is overruled, his motion 
to quash the indictment is denied, and he is ordered to plead forthwith. 
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CuTTiNG V. Floeida Ry. & Nav. Co. et al., (Haeris et al., Interven- 
ors.) Meyer V. Same. Brown v. Same. Central Trust Co. op 
New York v. Same. Guaranty Trust & Safe-Deposit Co. ■;;. Same. 

(.Circuit Court, N. D. FlorMa. June 26, 1891.) 

ÏNTEHSTATE COMMERCE — StATB BaiLWAT COMMISSION. 

Orange growers in Plorida shipped their fruit f rom one point in that Btate to an- 
other point in the same Btate, consigned to their agent at the latter point, for re- 
sliipment, who immediately forwarded them to their destination in another state. 
Held, that the shipment from the growers to the lorwarding agent was inter- 
state commerce, not suhject to the control of the Florida Bailway Commission. Fol- 
lowing The Daniel Bail, 10 WaU. 557. 

In Equity. 

H. Bishee, for intervenors. 

John A. Henderson, for receiver. 

Pardee, J. The several pétitions of intervention are alike in their 
allégations, and sevi^rally claim that the petitioners shipped over the 
Florida Railway & Navigation Company'srailroad, thenin the possession 
of the court, H. Reiman Du val, Esq., receiver, from Citra, Marion county, 
Fia., to Callahan, or Baldwin, Fia., and from Wildwood, Sumter county, 
Fia., to Baldwin, or Callahan, Fia., between the Ist day of November, 
1888, to the Ist day of February, 1890, sundry boxes of oranges, con- 
signed to sundry persons, for the carriage and transportation of which 
the said receiver demanded and collected 25 cents per box, against the 
protests of petitioners; that the railroad commissions, existing and ex- 
ercising authority under the laws of the state of Florida, previous to the 
shipment of any of said boxes of oranges, had duly fixed the freight 
charges for carriage and transportation of the said fruit as 15 cents per 
box between the points aforesaid, and had duly issued freight rates, and 
notified the said receiver thereof ; that they loaded the said fruit upon 
the cars furuished by said receiver, and that he was subjected to no ex- 
pense or trouble in loading and handling said fruit, and that the whole 
service performed by said receiver was in the hauling of said fruit from 
the place of shipment to the point of consignment; that the 10 cents per 
box in excess of commission rates charged and exacted by the said re- 
ceiver for the carriage and transportation of said fruit was unjust and il- 
légal; and they pray that fhe court will decree that the receiver shali 
pay the said petitioners the sum of 10 cents per box, so alleged to hâve 
been illegally exacted from them for the carriage and transportation of 
said fruit. Said pétitions are indorsed, "Filed by leave of the court," 
though the record does not show that any order for filing or for process 
or référence was made thereon. No answers appear to hâve been filed 
to the said interventions, but the same appear tohave gone to the spécial 
master without being in anywise put at issue. The master heard the 
several pétitions together, took a large amount of évidence, oral and doc- 
umentary, and returned the same to the court without speciâcally find- 
v.46F.no.ll — 41 
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ing any facts in the case, or making any recommenclation as to disposi- 
tion dflhe cases. Thereupon the pétitions hâve been subraitted to the 
court for détermination upon written briefs, as though distinct issues 
were made on each and every allégation of the several interventions. 

As a matter of course, in considering thèse interventions, the court 
will take judicial notice of ail fàcts appearingof record in the main suit, 
particularly with regard to the lines and extent of the Florida Railway & 
Navigation Company's railroad, and of the financial condition and gên- 
erai raanagemept of the property. Baldwin is the station where the 
Fernandina & Cedar Keys line and the Jacksonville & Chattahoochie 
line cross; bbth lines belonging to the Florida Railway & Navigation Com- 
pany. Callahan is a station on the Fernandina & Cedar Keys line, in 
the extrême north-east corner of the state of Florida, near the Georgia 
state line, where the Florida Railway & Navigation line is crossed bythe 
Savannah, Florida & Western Railway. Neither Baldwin nor Callahan 
is a town or place of any importance, except from the railroad connec- 
tion; neither is a market place for oranges, nor a distributing point for 
such fruit. Citra is a station on the Florida Railway & Navigation Rail- 
road, Southern division, in an orange growing and producing country, 
and is a compétitive railway point; the Florida Southern Railwaj^ reach- 
ing the place via Gainesville. In the y car 1888 the Florida Railway 
Commission established rates on fruit, oranges, and lemons, carried by 
the Florida Railway & Navigation Railroad from points within the state 
to points within the state, fixing extremely low rates in comparison with 
the rates previously charged. From Citra to Baldwin arid Callahan, as 
points within the state, the rate was fixed at 12 cents per box, 20 per 
cent, added, making about 15 cents per box. Prior to this, the standard 
railroad rate hetween the points in question had been 25 cents per box, 
with a rebate to Citra shippers of 5 cents per box. At the beginning of 
the season of 1888, the receiver of the Florida Railway & Navigation 
Company adopted, under protest, the commission rates, and charged 
and collected accordingly with regard to shipments over the Florida Rail- 
way & Navigation line within the stàt-e. At this time a yellow-fever ép- 
idémie prevailed in Florida, and railroad business was completely pros- 
trated, trains being run only for the public interest. Under thèse cir- 
cumstances, and fînding that the commission rates on oranges were un- 
remunerative to the property, and not sufficient for the service rendered, 
the receiver of the Florida Railway & Navigation Company ordered the 
old rate of 25 cents per box to be restored, and therealter on ail ship- 
ments it was charged. The intervenors are large growers and shippers 
of oranges from points mainly about Citra, in Florida, to northern and 
western cities, who, during the season of 1888, under arrangements pre- 
viously made, shipped large quantifies of oranges, shipments in ail cases 
being made to ultimate consignées at points in other states than Florida. 
Up to December Ist shipments appear to hâve been regularly made on 
through bills of lading at the joint rate established by the several lines 
respectively carrying the goods. After December 1, 1888, in pursuance 
of an arrangement among otange growers to that end, and with a view 
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to characterize the shipruents as local commerce entirely within the state, 
se as to claim for such shipments the rates given by the railway com- 
mission of the state of Florida, intervenors' consignments were made to 
an agent at Callahan, although the ultimate destination of the fruit was 
not changed, nor was the manner of transacting the business substan- 
tially changed from what it had been before December Ist. As before, the 
receiver furnished the cars to carry the fruit to its ultimate destination. 
At Callahan the goods were not unloaded, bulk was ijot broken, nor the 
cars delayed to any extent. As in the case of through shipments gener- 
aJIy, the loaded cars were at once transferred to other carriers, to be for- 
warded to their destination; in other words, the character of the ship- 
ment was not changed, but after December Ist, as before, the fruit, when 
loaded on the cars at Citra, was started for and destined to markets in 
other States, and then and there at Citra began what was in fact one con- 
tinuouH journey to an ultimate destination without the state of Florida. 
The différence in the transaction of the business was solely in callingfor 
a local bill of lading instead ofa through bill, the interposition of a for- 
warding agent, and in preparing the charges demanded under protest. 

From the évidence submitted, considering ail the circumstances at- 
tendant upon the carriage of the intervenors' goods, putting aside ail con- 
sidérations arising from the fact that the Florida Kailway Commission 
had established much lower rates between the points in question, the 
charges actuallj' made by the receiver for the carrying of the goods of the 
intervenors do not appear to bave been unreasonable, nor in any sensé 
illégal or unjust. Section 7 of the interstate commerce act provides — 

"ïhat it sliall beunlawful for any common carrier, subject to the provisions 
of tins Hct, to enter into any combination, contract, or agreeinent, express or 
implied, to prevent, by change of time schedule, carriage in différent cars, or 
by other means or devices, the carriage of freights from being continuons 
from place of shipment to place of destination; and no break of bull;, stop- 
page, or interruption made by such common carrier shail prevent the carriage 
of freiglit from being, and being treated as, one continuons carriage from 
place of shipment to place of destination, unless such break, stoppage, or in- 
terruption was made in good faith, for some necessary purpose, and without 
any mtent to avoid or unnecessarily interrupt such continuous carriage, or to 
évade any of the provisions of this act. " 

"In this case it is admitted that the steamer was engaged in shipping 
and transporting down Grand river goods destined and marked for other 
States than Michigan, and in receiving and transporting up the river goods 
brought in the state, and without its limits; but in so much as heragency 
in transportation was entirely within ihe limits of the state, and she did 
not run in connection with, or in continuation of, any lines of vessels or 
railways leading to other states, it is contended that she v^as engaged en- 
tirely in domestic commerce. But this conclusion does not follow. So 
far as she was employed in transporting goods destined for other states, 
or goods brought from without the limits of Michigan, and destined to 
places within that state, she was engaged in commerce between the states; 
and, however limited that commerce may hâve been, she was, so far as 
it went, subject to the législation of congress. She was employed as an 
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instrument of that commence; for, whenever a commodity has begun to 
move as an article of trade from one state to another, commerce in that 
commodity between the states has commenced. • The fact that several 
différent and independent agencies are employed in transporting the com- 
modity, some acting entirely in one state and some acting through two 
or more states, does in no respect affect the character of the transaction. 
To the extent in which each agency acts in that transportation it is sub- 
ject to the régulation of congress." The Daniel Bail, 10 Wall. 557. 

The doctrine of The Daniel Bail has been repeatedly recognized and ap- 
proved in later décisions of the suprême court. See Goe v. Errol, 116 
U. S. 517, 6 Sup. et. Rep. 475; Wahash, etc., Ry.v. Illinais, 118 U. S. 
657, 7 Sup. et. Rep. 4; Kidd v. Pearson, 128 U. S. 25, 9 Sup. et. Rep. 
6; Lowwvitle, etc., Ry. Co. v. Mississippi, 133 U. S. 587, 10 Sup. Ct. Rep. 
348; Norfolk, etc., R. Co. v. Pennsylvania, 136 U. S. 114, 10 Sup. Ct. 
Rep. 958. 

Under the facts of this case and the law, as declared by the suprême 
court, I hâve no doubt the commerce of the intervenors in the shipment 
and transportation of fruit was Interstate commerce, and was in no wise 
under the control and régulation of the Florida Railway Commission. 
If the rates established by the Florida Railway Commission were not 
bindingon the receiver of the Florida Railway & Navigation Company, 
then the intervenors hâve no case, because the proof does not establish 
that the rates actually charged by the receiver were unreasonable or un- 
just. 

The interventions should be dismissed, and it is so ordered. 



BuEKE et al. V. Bunker Hill & S. Mining & Concentrating Co. 

iCircuit Court, D. Idnho. June 18, 1891.) 

1. National Jurisdiction— MiNiira Claims. 

A suit brought in support of an adverse claim, in pursuance of the requirements 
of section 2326, Rev. St. U. S., as amended in March 1881, (1 Sup. Rev. St. 609) is (or 
that reason a suit arising under the laws of the United States, within the meaning 
of the statute giving jurisdiction on that ground, irrespeotive of the character of 
the question involved in the litigation. 

2. Same. 

Such an action has for one of its objects the détermination as to whether either 
party has divested the United States of the possessory title to the promises in con- 
trovèrsy. It is not only intended to détermine the rights of the two parties as be- 
tween themselves, but also as between each of the parties and the United States ; 
thereby making the United States aubstantially, though not formally, a party tothe 
suit, and entitled to hâve their rights determlned in the national courts. On that 
ground the United States are entitled to hâve their rights determined in the national 
courts. 

S. S AME. 

Such cases are not within the décision of Trafton v. Nougues, 4 Sawy. 178, and 
Water Co. v. Keyes, 96 U. S. 199. 
4. Admission of Idaho — Traksfeb of Causes. 

Where an action was commenced in territorial courts before admission, it was 
not necessary to state jurisdictic nal facts sufflcient to give jurisdiction to this court ; 
and such facts may he stated in request for transf er or by affldavit. Such request. 
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like the pétition in a removal case, bôconies, upon filing and transfer thereafter, a 
part of the record, for the pùrpose of determinlng the question of jurisdiction. It 
la BufHcient when the jurisdiçtional facts appear in the request for transfer, even 
though not set up in the pleadings. 

5. Same. 

When such request is filed in the state court, that court shonld transmit the pa- 
pers to the circuit coiirt, and, upon filing such request, the jurisdiction of the state 
court ceases. 

6. Same. 

National courts cannot compel state courts to transmit orlj^inal papers, but, when 
a state court refuses so to do, may proceed upon certified transcripts. 
(Syllabus tty the Court.) 

At Law. 

W. B. Heyburn, for plaintiffs. 

Wm. H. Claggett, F. Gandhi, and J. R. McBride, for défendants. 

Before Sawyer, Circuit Judge, and Beatty, District Judge. 

Sawyee, J. This is a suit brought in the territorial district court, be- 
fore the admission of Idaho into the Union as a state, where it was still 
pending at the date of admission. It was brought in pursuance of the 
provisions of section 2326, Rev. St., to détermine the adverse daims of 
the parties to a mining claim, for which défendant liad made application 
for a patent under section 2325. After the admission of Idaho as a state, 
the plaintitf, in pursuance of the provisions of section 18 of the act of ad- 
mission, filed a request in the state court, which had acquired possession 
of the records, based upon an affidavit showing what is claimed to be 
the necessary jurisdiçtional facts for a transfer of the case to the United 
States circuit court for the district of Idaho. Aniong other things, it is 
alleged, as follows, in the affidavit forming a part of the request, and 
upon which it is in part based : 

"That plaintilïs claim to be the owners of the Matnmoth Mining Claim by 
virtue of a valid location of the same under the provisions of chapter 6, tit. 
32, of the Revised Statutes of tlie United States, and claim to hâve posted a 
notice of location at the point of discovery and recorded a substantial copy of 
said notice in the office of the recorder of Slioshone county, but do not claina 
to hâve recorded said notice in the office of the local recorder of the Yreka min- 
ing district, in which the claim is situated. The législature of Idaho territoiy 
prier to said law enacted a law requiring the notice to be so recorded in said 
local mining district, which the défendant will maintani on the trial was a man- 
datorylaw, andthatafailure tocomply with its provisions rendered the record 
and location of plaintifE void, while plaintiffs will maintain tliat the said act 
if mandatory is in conflict with the section 2324 of thelievised Statutes of the 
United States and a failure to coraply with its terms would not affect the valid- 
ity of plaintiffs' title. That the défendants will insist on said trial that the 
location of plaintiffs' claim to be valid asagainst the défendants mnstbe made 
in strict conformity with the statutes of Idaho territory, and plaintiffs will 
contend that said statutes are in conflict with the provisions of said chapter 6, 
tit. 32, of the Eevised Statutes of the United States. Plaintiffs will also in- 
troduce at the trial of said cause the notice of location as the same was recorded 
in tlie said county recorder's office which plaintiffs will maintain is in compli- 
ance with the said acts of congress. Défendants contend that said notice of 
location is not in compliance with said act of congress. Plaintiffs will also 
offer evldenc'è of the marking of their said claim on the ground so that its 
boundaries could be readily traced. Défendants will contend that the claim 
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was not SQ marked because tbe ppsts marking thp same were not placed within 
the limits of th» Clairn as aliowed by law, and that theclaim was staked in ex- 
cèsB of the lèngth allowed by law, and therefore void, while plaintifFs will ad- 
mit the tact that tlie claim was staked in ejccess of thé size aliowed bj' law, 
but cpntend that under theaotof congress of MaylO, 1B72, iinder whlch plain- 
tifïs<!laiîn, theclaim was, jiot.i'endered void thereby. but only vbidas to the 
excess, " 

Upon filing the request and affidavit, plaintiffs made application to 
the State district court, which thén hàd thè custody of the records, for 
an order directing the clerk to transmit ail papers, pleâdings, files, etc., 
in said court to the circuit court of the United States, which application 
the court denied. Whereupon the plaintifFs procured a certified tran- 
script of the record, and filed it in thispourt. 

The plaintjtfs nqw mqve for an order of this court, conimanding the 
said district court, and the clerk théreof, to forthwith transmit to this 
couTt ail papers, pleadings, and files in said cause in said district court. 
And the, défendant makes a counter-motion to strike from the records of 
this court the transcript of the record of said case filed herein, on the 
ground that the original, pleadings, files and proceedings are to be trans- 
rnltted, and that they only can constitute, or furnish a record upon 
which this court can act— a^ transcript thoreof being insufficient, under 
the laws to authorize any judicial action in the case in this court. 

Objections by défendant are made that the pleadings and affidavit form- 
ing part of the request, on various groands do not show a case over which 
this court has jurisdiction. The value of the mine is not alleged, as 
would havç been better, but vve think upon the whole, that the alléga- 
tion in the eomplaint that plaintiff bas sustained by the action of the de- 
fendant in depreciating the value of the mine, damages to the amount 
of $10,000, and a claim for a judgment for that amount, shows a case 
for jurisdiction, so far as the amount in controversy is concerned. It is 
claimed on oiie sida and denied on the other, that this suit having been 
broughtto détermine the title to a mining claim in pursuance to the re- 
quirements of section 2326 of the Revised Statutes, as amended in March, 
1881, (1 ,Supp. Rev. St. 609,) is, for that reason, a suit arising under 
the laws of the United States, within the meaning of the statute giving 
jurisdiction on that ground, irrespective of thecharacter of the questions 
involved in the litigation. It seems to us, that ail the authorities, as 
they now stand, bave determined the question in favor of the affirmative 
of this proposition. Thus'the point was directly decided on the oircuit 
on a motion to remand, this being the only point on the motion, by Mr. 
Justice Miller of the suprême court, in Frank G. de S. M. Co. v. Lari- 
mer M. & S. Co., 8 Fed. Rep. 724. A like décision was made by Jus- 
tice Brewer, then circuit judge, in Cheesman v. Shreeve, 37 Fed. Rep. 
36. So the same ruling was made by Knowles, J., in Strasburger v. 
Beecher, 4.4 Fed. Rep. 213. Says the judge: 

" As to this suit, I am clearly of the opinion that it is one which arises un- 
der the laws of the United States. It is a suit instituted in pursuance of the 
provisions o^ section 2326 of the Revised Statutes of the United States. See 
Frank G. <& 8. M. Co. v. Larimer M. & 8. Co., 8 Fed. Rep. 724. One of the 
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objects of such an action is to détermine who is entitled !to a patent ta, the 
premiaes in dispute. The juçtgment is filed in the United States land-oflace on 
the détermination of the action. To some estent tiie United States is u party 
to the action. SeB.Jackson v. Koby, 109 TJ. S. 440, 3 Sup. St. Hep. 301. This 
décision must be based upon the theory, it appears tome, that the action, pur- 
suant to an adverse claim, bas for one o£ its objects the détermination as to 
whether either party has divested thé United States of the possessory title to 
the premises in dispute." 

That is to say, it is net only intended to détermine the rights of the 
two parties as between themsdves, but also ds between each of the parties and 
the United States, soasto détermine ônally whether either party has so far 
performed the conditions prescribed by the statute as to entitle him to 
pay for the mine and reçoive a patent from the United States, thereby 
making the United States, subitantially, though not formally, a party to the 
suit, and entitled to hâve their rights determined in the national courts. This 
idea is supported by the amendment to section 2326 of 1881, (1 Supp. 
Rev. St. 609,) which provides as follows: 

"That if, in any action brought pursuant to section twenty-three hundred 
and twenty-six of the Eevised Statutes, title to the gromid in controversy 
shall not be establîshed by either party; the jury shall so flnd, and judgment 
shall be entered acccording to the verdict. In such cases costs shall not be 
allowed to eitlier party, and theciaimant shall not proceed in the land-offlce or 
be entitled to a patent for the ground in controversy until he shall hâve per- 
fected his title." 

It would seem that, under section 2326, as it originally stood, when 
a party applied for a patent to a mine, and there was an adverse claim- 
ant, the parties were referred to the ordinary courts to détermine in the 
usual actions, applicable to the cases, the rights of the adverse claimant 
only as between themselveé; such as an action to recover possession when 
out of possession and a suit to détermine an adverse claim when in pos- 
session; the question between the successful party and the government 
being left to the détermination of the commissioner ôf the land-office. 
But the amendment seems designed to change the whole proceedings, 
and refer, not only the question of the rights of the parties as between 
themselves, but also, without making the United States formally a party, 
to transfer the whole matter, as between the United States and the suc- 
cessful party to the courts, thereby making the United States, substan- 
tially, though not formally, parties to the suit; and on that ground, it 
would seem, that the United States are entitled to bave their rights de- 
termined in the national courts. Jackson v. Roby, 109 U. S. 444, 3 Sup. 
et. Rep: 301, and Wolverton v. Nochoh, 119 U. S. 485, 7 Sup. Ct. Rep. 
289, seem to support the idea, also, that not only the rights of the par- 
ties, as between themselves; but, also, the rights, as between the parties, 
respectively, and the United States, are to be, conclusively determined. 
Thèse rulings cited from the Fédéral Reporter appear to be sustained by 
the suprême court of thé United States in Chambersv. Harrington, 111 
Q. S. 350, 4 Sup. Ct. Rep. 428, where the suprême court entertained 
an appea,!, apparently, because it was an action brought under section 
2326, Rev. St. See, also, Do6\. Mining Co.,i3 Fed. Rep. 219. What- 
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ever we mîght thînk, were this a case of first impression, arisîng nnder 
section 2326 b^ore Us a/mendmmt, we do nbt feel at liberty now, to ques- 
tion the ruling of so màny cases decided by eminent judges, and by the 
United States suprême Court, as we understand their décisions. We, 
therefore, hold upon thèse authorities that the record shows a case for 
national jurisdiction, as arising under the laws of the United States for 
the reason, that it was brought in pursuance of the requirements of sec- 
tion 2326, as amended, and therefore, it is not within the décisions of 
Trafion v. Nougues, 4 Sawy. 178, and Water Cb. v. Keyes, 96 U. S. 199, 
and cases following those décisions. Thèse jurisdictional facts ail ap- 
pear in the pleadings, and are not required to be otherwise shown in the 
request, or pétition, to transfer to this court. 

We are, also, of the opinion that the affidavit upon whii^h the request 
to transfer was in part based, as quoted in the statement, présents at 
least two, if not three points of a disputed construction of a statute of 
the United States which brings the case within the principles announced 
in the décisions in Trafton v. Nougues, and Water Co. v. Keyes, unless one 
of them bas, already, been finally disposed of by the suprême court, in 
such sensé, that it is not open to further discussion; and that the péti- 
tion is sufBcient in this respect, also on that ground to show jurisdiction. 

It is insisted that, this being a case of succession, under the act of 
admission, and not a case of reiuoval, under the removal act, the juris- 
dictional facts should ail appear in the pleadings, and cannot be shown 
by affidavits filed with, and as a part of, the pétition, or request for trans- 
fer; and that, if the pleadings do not state such facts, they should be 
amended before request made. As we hâve seen also, sufficient juris- 
dictional facts do, in this case, appear in the pleadings. But upon care- 
ful considération, we are satisfied, that, where they do not appear in the 
pleadings, they can be set out in the pétition, or request, to transfer. 
When the suits were instituted, it was not necessary to set out, in the 
pleadings, the facts necessary to give the national courts, as distinguished 
from the state courts, jurisdiction. ConsequenUy, in many cases, the 
pleadings filed in the territorial courts would not be likely to state those 
facts. The cases pass to their successors, as they are, at the time of 
the admission, or upon the organization of the successors of the territo- 
rial courts, immediately after admission. Under the removal acts, it 
bas always, been held, that, when the jurisdictional facts necessary to a 
removal do not appear in the record, they may be set up in the pétition; 
and, that, the pétition constitutes a part of the record to be consul ted 
upon the raising of any jurisdictional question in the court to which the 
case is removed. Now tilthough this is a case of succession and not re- 
moviil, under the acts construed, the case is, strictly, analogous; and we 
can perceive no good reason for making any distinction between the two 
classes of cases in this respect. The request in this case, like the péti- 
tion in a removal case, becomes upon the filing and transfer, thereafter, 
& part of the record for the purpose of determining the question of juris- 
diction. We think it sufficient, when the jurisdictional facts appear in 
the request for a transfer, even though not set up in the pleadings. 
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We are of the opinion, therefore, that this is a proper case under the 
admission act to be transferred to the United States circuit court for the 
district of Idaho; that the record, in the state court both with the re- 
quest, and without it, presented sufficientfactsto give the national courts 
jurisdiction; that upon the filing of the request in the state court, that 
court ought to hâve transmitted the papers to the circuit court of the 
United States, and that upon the filing of the request the jurisdiction of 
the state court over the case ceased, and no longer existed. 

The next question, is, whether the original papers and files, or a com- 
plète certified transcript of the record, should hâve been transmitted; 
and if the originals are not transmitted would a complète certified tran- 
script, when filed in the circuit court, constitute such a record, as would 
authorize the court to assume jurisdiction, and proceed with the case? 
The language of the statute, is, "Ail files, records, indictments and pro- 
ceedings relating to any such cases shall be transferred to such circuit, 
district and state courts, respectively , and the same shaU be proceeded 
with therein in due course of law." That language seems to be plain, 
and not open to construction. The originals are, evidently, contem- 
plated. "AU the files, records, indictments and proceedings," etc., not 
transcripts of such documents. The court is a successor to the prier 
court, and the prior court goes out of existence. The successor should 
succeed as custodian of the existing records. There is no other place 
indicated for them. What else can be done with them? If the court 
takes up the case at the point where it finds it, and proceeds "therein 
in due course of law," it is the appropriate, and only appropriate, cus- 
todian; and as we think, was intended to succeed to the possession and 
control of the original "files, records, indictments and proceedings." 
This however, as to some parts of the record, would involve a practical 
difficulty, if not impossibility. The journals, minute books, judgment 
books, etc., would, doubtless, contain entries, indiscriminately, in both 
classes of cases — those that go to the state, and those that go to the na- 
tional courts. Obviously, both courts could not hâve the custody of 
thèse parts of the records. From the necessity of the case, but one could 
bave them. So ail cases go to the state courts, unless a request be made to» 
transfer them to the national courts, and as a great majority of the cases, 
would go to the state courts, obviously, also the books and records of 
this kind, should go to the state courts, and transcripts from those books,. 
only, of such recorded proceedings, could be furnished to the national 
courts in connection with the original separate files of papers, and in- 
dictments in any case transferred upon request. As to such portions 
of the record, we think a certified transcript would afford a légal rec- 
ord upon which the national courts would be authorized to act. But. 
the state court, having possession of the records, files, papers, etc., in. 
this case, refuses to traiismit them in pursuance of the request made, 
and as required by law; and we are asked to make an order requiring: 
the state court, and its clerk to transmit them as the law requires, an(l 
as they should do. But the statute gives us no such authority. We 
are not referred to any law which would justify us making any such or- 
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der; or authôïizing: «s to ehforce an order if made. ^^e hâve cerfaînly 
riO' ctotrolling, or supervising, power over the state' courts, or their 
■clerkSi and not even any appellate jurisdktion over them. The state 
and circuit and district courts of the United States, are courts of co-or- 
dinàte jurisdiction, only, upon some matters; but having no relations to,. 
or with each other. They are courts of différent, sovereignties, eacli act- 
ing upon their own views of their powers and duties, and neither sub- 
ject to interférence from the other. VVe know of no means by which 
we can compel the state courts to send the records which belong under 
the la;v to this court; and such an order would be merely hrutmn fulrnen; 
and à èerlim-àri, only goes from a superior to an inferior court. The ap- 
plication for the order asked, must therefore, be denied. We bave no 
doubt, however, that upon a proper request made in a proper case, the 
jurisdiction of the state court ceases, and if it proceeds with the case, its 
action will be set aside, as utterly void, by the suprême court of the 
United States on appeal, as lias been donc in analogous cases under the 
removal acts, where the state courts hâve refused to order a removai, and 
proceeded with the case. What, then, is to be done, when in a proper 
case, upon a proper reqUest, the state court refuses to transmit the files, 
and records in the case, to the national courts? In such a case, we bave 
no doubt, that the jurisdiction of the state court ceases, and that of the 
national court attaches, upon the filing of the request; but the latter 
court bas no record upon which it can proceed to act. In such case, we 
think, the national court, would be fully justified in proceeding upon a 
complète certified transcript of the record from the state court. It could 
order the transcript to be accepted, and taken as the record in the case, 
as a substitUte for the original papers. Courts bave proceeded to act 
«pon a certified transcript of an indictment, even where an indictment 
was ordered to be transferred for trial from the national court wberein it 
was found, to another national court. Thus, in U. S. v. McKee, 4 Dill. 
1, where it was ordered in pursuance of the statute "that the indictment 
be remitted tO the adjourned September term of the circuit court" it was 
held that the transmission of a certified transcript of the indictment, 
was a compliance with the order. Numerous authorities are cited upon 
the point. 

We think, therefore, that where the state court in a proper case, and 
upon a proper request, refuses to transmit the original files to the na- 
tional' court, in which it belongs, the latter court is fully empowered to 
adopt, and justified in adopting, a complète certified transcript of the 
record in the case, as its record; and in proceeding thereon with the 
casé. There isnothing in the act of admission prohibiting such a course, 
and it seems in Such case to be the only mode by which the circuit court 
can fake and exercise the jurisdiction conferred on it. We would 
suggést that the bettermodeof proceeding in such case, would be to pro- 
cure a proper complète transcript of the record in the state court, make 
a sbowing of the refusai of the state court to transmit the original rec- 
ord, and move the court for leave to file the transcript, and to adopt it 
as the record, thus far, in the case. This is the only case submitted, and 
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•we have covered ail thè points argued and submitted, as we understand 
them. In the brief of plâintiff we are asked to permit a supplemental 
bill to be filed. We find in the record a motion to file it. But we did 
not understand, at the hearing, that this motion was submitted. At ail 
events, the proposed bill is not on file, and since we do not know its 
contents, we cannot détermine upon the propriety of allowing it to be 
filed, as thé matter now stands. We do not therefore, pass upon that 
question but leave it, with leave to renew the motion upon filing as a 
part of the moving papers the proposed supplemental aud amended 
bill. 

Upon thèse views, the motion of plaintiffs for an order upon the state 
court, to transmit the record, and of the défendant to strike the tran- 
script from the record, must be denied, and it is so ordered. 



United States v. Ayres. , 
(DlsbHct Court, D. South Dakota. June, 1891.) 

Grand Jdkt—Constitutionai, Law. 

A direction by the court in the venire for a grand jury, that the jury shall be 
summoned Irom a certain part of the district, as aliowed by Rev. St. U. S. § 803, is 
not in conflict with Const. XJ. S. Amend. 6, which provides that "in ail criminal 
proaecutions the aooused shall eujoy the right to a speedy trial by an impartial jury 
of the State and district wherein the crime shall have been committed. " 

At Law. 

Motion to quash indictment, on the ground that the grand jury find- 
ing and returniiig the same M-as not a légal grand jury, for the reason 
that the venire issued by the court directed that the requisite number of 
jurors should be summoned from a named part of the district. 

W. B. Sterling, Dist. Atty. 

Winsor & Kittridge, for défendant. 

Before Shieas and Edgebton, JJ. 

Shiras, J. The motion to quash the indictment îs based upon the 
claim that it is not within the power of the court to cause a grand jury 
to be summoned from a certain portion or division of the district, and 
that, if such limitation is made in the venire, a jury summoned in ac- 
cordance with its provisions would not be a légal grand jury, and there- 
fore indictments returned by such a body would not be valid. In sup- 
port of the motion, référence is made to the sixth amendment to the con- 
stitution of the United States, which provides that "in ail criminal prose- 
cutions the accused shall enjoy the right to a speedy and public trial, by 
an impartialjury of the state and district wherein the crime shall have 
been corijmitted, which district shair have been previously ascertained 
by law." Even if the construction of this alnendment is admissible that 
would hold it applicable to grand juries, it does not bear the meaning 
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'Bonght;to be given it, for its purpose was to prevent the evil of a person 
;charged with a crimiqal offense being , taken for trial to soine dititant 
place. The burden.càused to litigants in being compelled to follow the 
king's progresses throughout England had become so great at an early 
day that it called for correction in Magna Ckarta, by the provisions of 
which the court of coramon pleas was fixed at Westminster, and assizes 
were required to be held in the différent counties. Indeed it became a 
recognized principle of the common law that one accused of crime was 
entitlesd to a trial before a jury of the vicinage. When the constitu- 
tion of the United States was adopted, the need of extending proper pro- 
tection in this particular was at oi^ce perceived, and the sixth amend- 
ment was, with .others, subniitted to the states by the first congress as- 
sembling after its. adoption, to-wit, in September, 1789. Thissan:e con- 
gress, in adopting the judiciary act, approved September 24, 1789, by 
section 29 thereof enacted: 

"That, in cases punishable with death, tlie trial shall be had in the county 
where the offense was committed, or, wlien thatcannot bedoiie without great 
inconvenience, twelve petit jurors, at least, shall be summoned from thence, 
and jurera in ail cases to serve iu the courts of the United States shall be des- 
ignated by lot or otherwise in each stale, respectively, according to the mode 
of forming juries therein now practiced, * * * and shall be returned, as 
there sliall be occasion for them, froni such parts of the district, from time to 
time, as the court shall direct, so as shall be most favorable to an impartial 
trial, and so as not to incur an unnecessary expense, or unduly to burthen the 
citizens of any part of the district with such services." 

It Cannot be for one moment supposed that in framing the act which 
was to form the foundation for the judicial System of the country con- 
gress intentionally incorporated therein provisions which were deerned to 
be so iniquitous and unjust to the citizens as to call for the adoption of an 
amendment to the constitution to protect the citizen therefrom in the fut- 
ure. It cannot be possible that in framing the sixth amendment con- 
gress intended thereby to secure a constitutional enactment requiring ju- 
ries to be summoned from an entire state or district, and at the sanre 
time, by the provisions of the judiciary act, declared that the courts 
should bave the power to direct the juries to be summoned from parts 
only of the district. The constitutional provision was intended to fix 
tbe maximum limit within which the citizen charged with a criminal 
offense could be put upon bis trial; but it is not to be construed to be a 
requirement to the efiect that the jury must be summoned from the en- 
tire district, regardless of its extent, or of the burden and expense that 
woùld be thus caused to the government and the jurors alike. This pro- 
vision of the statute, authorizing the court to direct what parts of the 
district a given jury, grand or petit, shall be summoned from, has re- 
mained a part of the statute law since its adoption in 1789, and now 
forms sec.tioja 802 of the Revised Statutes; and I bave no doubt that it 
has been açted upon in ail, or neariy ail, the districts of the Union. Its 
constitufionality cannot be;successfully impeached at this lateday, and, 
if constitutional, it. cannot be questioued that its provisions fully sustain 
the action cf. the court in directing that the grand jury summoned for 
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the term at Sioux Falls, and which found the présent indictment, should 
be drawn from the parts of the district named in the venire. The pur- 
pose of the court in directing the jury to be summoned from a part only 
of the district was to save unnecessary expense to the government, and 
to lirait the burden upon the citizens who should be selected for jury 
duty; and, in so doing, the court simply performed the duty which the 
statute places upon the court, and which the court is required to per- 
form. This question bas been discussed in the cases of U. S. v. Dixon, 
44 Fed. Rep. 401, and of U. S. v. Wan Lee, Id. 707, and the conclu- 
sions reached are not in accord. The view taken by Judge Hoffman in 
the former case, adverse to the conclusion we bave reached, was doubt- 
less largely affected by the form of the indictment in the case before him , 
in which it was recited that the indictment was found " by the grand ju- 
rors of the United States of America for the northern division of the dis- 
trict of Washington." 

In the case now under considération the indictment properly recites 
that it was found by the grand jurors for the district of South Dakota. 
The légal name of the court is the " District Court in and for the District 
of South Dakota," and a grand jury, when summoned, although from a 
part only of the district, becomes, when impaneled and sworn, a grand 
jury of the district court in and for the district of South Dakota. No 
question therefore arises on the form of the indictment in this case in 
this particular; the motion to quash being based upon the fact that the 
venire directed the jurors to be summoned from a part only of the dis- 
trict. Upon this question we entertain no doubt that the action of the 
court was not only strictly légal, but that it was imperatively demanded 
of the court in fàirly carrying out the true meaning of section 802 of the 
Revised Statutes. 

The motion to quash the indictment is therefore overruled. 

Edgeeton, J., concurs. 



In re Kelly. 
(Cîrcutt Court, D. Oregori. November 10, 1890.) 

Dbsionatiou of Crime in Commitment. 

It is a sufflcient désignation in a commitment of the orime of inveigling aperson, 
with the intent to cause him to be sent out of the state against his will, if it states 
that the party bas been held to answer for "the crime of enticing and inveigling 
Alfred Armstrong and William Kelly to leave the state of Oregon against their 
will ; " for from this statement it must be implied that the inveiglement was "with 
the intent" thatthey should so leave the state. 

Inveiglement with Intent to Cause one to be Sent dut or the State. 

To inveigle another by false and fraudulent représentations, or otherwise, with 
intent that such other should be thereby induced to leave the state of his apparent 
free will, is équivalent to causlng him to be sent out of the state against his will, 
contràry to section 1746 of the Laws of Oregon, (Compilation 1887.) 
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8. Place OF thb Commission op Crimb. 

The crime deflned by section 1746 (Comp.,1887) of the Laws of Oregon Is com- 
pletely cominitted whenever, by false and traudulent représentations, or otlier 
' means adéquate to that end, the person inveigled is caused or induced to siirren- 
der himself to the guidance or control of those whom the party guilty of the in- 
veiglement purposed and expected to taise him, or cause him to be taken, out of the 
State; and a prosecution therefor cannot be malntained in any other county than 
: the one in which such inveiglement tcok place. 

i. Due Procbss of Law. 

A commitment by a justice of the psaoe for a crime not committed in his county 
is void forwant of iurisdiction, and the party held thereunder is deprived of his 
liberty without due prooess of law, contrary to the fourteenth amendment. 

{Syllabus by the Court.) 

On Haheas Corpus. 

Mr, Franklin P. Mays, Mr. Edward N: Deady, and Mr. Charles E. Lock- 
loood, for petitioner. 

Mr. Henry E. McGinn and Mr. Paul R. Deady, for respondent. 

Deady, J. On the pétition of Joseph Kelly, filed in this court Octo- 
ber 30, 1890, a writ of haheas corpus was allovved by me, returnable to 
this court, directed to H. A. Smith, sheriff of Clatsop: county, command- 
ing him ta produce the body of said Kelly, alleged by him to be unlaw- 
fully detained, together with the cause of détention. On November 3d 
the sherift" produced the body, and made return that he held the peti- 
tioner in custody in pursuance of a commitment issued by A. A. Cleve- 
land, a justice of the peace for the precinct of Astoria, in Clatsop county. 
Or., dated October 30, 1890. The commitment, after stating the venue, 
Astoria, Clatsop county, and entitling the cause, continues as follows: 

"In thé Name of the State of Oj'egon, to the Sheriff of the County afore- 
said: An order having been made this day by me that Joseph Kelly, wlio 
lias been duly held to answer before the grand jury for the crime of enticing 
and inveigling Alfred Armstrong and William Kelly to leave the state of Or- 
egon against their will, be conflned in tlie county jail to await the action of 
the grand jury of Clatsop county, Oregon, you are hereby comrtianded to re- 
ceive him into your custody, and detain him accordingly, or until he beother- 
wise legally discharged. 

"A. A. Cleveland, Justice of the Peace for Astoria Precinct. 

"Dated this SOth day of October, A. T>. 1890." 

In the corner are the words: "Bail fixèd in the sum of $1,000 in each 
case." 

To this return thercAvas a demurrer fllèd, on the ground that the com- 
mitment did not sufficiently designate any crime kno^n to the law. By 
consent of counsel, évidence was also otferéd by the petitioner and re- 
spondent on the question pf whether, as a matter of fact, any crime had 
been committed by the petitioner, as alleged, in Clatsop county; and if on 
the argument the court should be of the opinion that the commitment 
is sufBçient, and overrule the demurrer, the matter should then be con- 
sidered on the question whether any crime had been committed by the 
petitioner over which the justice issuing the commitment iut.1 jurisdic- 
tion. 
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The crime on which, it is claiçied the petitioner stands committed is 
defined by the law of this state in section 1746 of the compilation of 

1887. Itreads:. ,,. 

"Every person who,; without lawf ul authority, forcibly seizes and confines 
another, or inveigles or kidnaps another, with intent either (1) to cause such 
other person to be secretly conflned or imprisoned in this state against his will; 
or (2) to cause such other person to be sent out of this state againsl his 
will, — shall be punished by imprisonment in the state penitentiary not less 
than one nor more than ten years." 

It is évident that the crime for which this commitment is intended, 
and for which it is attempted, at least, to commit the petit'.oner, is the 
one referred to in the second subdivision of the section: "To cause such 
other person to be sent out of this state against his will." 

Section 1610 of the compilation of 1887 prescribes the form of the 
commitment by a magistrate, which may be substantially in the follow- 
ing form: 

" In the Name of the State of Oregon, to the Sheriff of the County of , 

greetlng: An orUer having been this day made by me that A. B. be held to 
answ(^r upon a charge, [designating it generally,] you are therefore com- 
nianded to receive him in your custody, and detain him unlil legally dis- 
cliarged." Dated and signed. 

To inveigle a person, as it is claimed in this case the petitioner did 
thèse parties, Armstrong and Kelly, is to seduce them, to entice them, 
not by force, but by some art, some device, some représentation which 
is essentially false, and calculated to seçure action on the part ot the per- 
son sought to be inveigled; to secure his acquiescence in the purpose of 
the mover, so that he may become within the control of some person or 
persons, with intent thathe be sent out of the state; and the device, the 
art, the séduction, the inveiglement, must be, I suppose, adéquate to 
that end. It is not necessary that force be used. Using force is a dis- 
tinct case, and, where no force is necessary to be used, the party goes 
apparently with his will, but on a false impression of where or why he 
is so going. It stands to reason that the party who acts upon a false repré- 
sentation, upon a device or trick, which misleads him, though apparently 
acting with his own free will, is, within the meaning of this statute, act- 
ing against his will; and if he so goes out of the state, or is sent out of 
the state in pursuance of that inveiglement, he is sent out of it, within 
the meaning of this statute. 

The crime is to be designated generally, according to the statute, in 
the commitment. A crime that bas a gênerai or generic name is a sim- 
ple thiug to describe, — as murder, arson, burglary, larceny; but a crime 
that consists of several particulars, and bas no generic name, and is de- 
scribed in the statute, must necessarily (although it may be designated 
generally) be designated with more particularity than a crime like mur- 
der, arson, or burglary. This is a crime that consists of two particulars, 
— the inveigling, and the intent that the party should thereby be sent 
ont ,of the state. The justice says in the commitment that the petitioner 
has been held to answer " for the crime of enticing and enveigling Al- 
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fred Armstrùng and William Kelly tôleave the state of Oregon against 
theirwill." If it had been said in the oommitment, "with intent to 
send them out of the state against their will," it would hâve followed 
the language of the statute, and no question as to the sufËciency could 
be made. 

Courts are not required, nor jiistified, I think, in applying the nice 
rules of construction to acommitment by a justice of the peace that they 
may and often do necessarily in the considération of indiotnients by 
grand juries. My own opinion is, although I had an impression to the con- 
trarywhen I first heard the commitment read, that it is sufficient; that, 
if the petitioner enticed and inveigled the men to leave the state against 
their will, he did so with intent that they should so départ. He could 
not hâve donc so without such intent. The intent nmst bave accompa- 
nied the act. It is necessarily implied in thestatement thaf'he enticed 
and inveigled them to leave the state against their will," and what is 
necessarily implied in the language used must, I think, be considered 
as expressed. The commitment is, I think, upon refiection and exam- 
ination, sufficient. 

The section defining this crime is taken from section 272, Pen. Code 
N. Y. 1864, where it was substantially compiled irom 2 Rev. St. p. 
664, § 30. In Hadden v. Peopk, 25 N. Y. 372, it was held, under the 
revised statutes, that procuring the intoxication of a sailor, and getting 
him on shipboard in that condition, with the intent and expectation 
that the Bailor would be thus carried out of the state, is a violation of 
the statute, even though in faet the ship be not destined to leave the 
state. If the party charged with the commission of the crime believes 
that the ship is going out of the state, and inveigles the sailor on board 
with the expectation and purpose that he shall go out of the state on the 
ship, he bas committed the crime; and, although the ship does not go 
out of thé state, even though it does not intend to gO out of the state, it 
does not excuse him. His crime is cOmniitted when the party is en- 
veigled on board the ship with the intent on his part that he should 
thereby be taken or got Out of the state without his free will; 

The évidence in this case is somewhat meager. The men, Armstrong 
and Kelly, were exàmined, as were also the petitioner, Mr. Byrnes, the 
harbor master, thé expressman who took their biiggage to the steam-boat 
on Saturday, the 25th, when they left hère. They were not exàmined 
very thoroughly, and the testimony on some points is obscure. The 
material facts appear to b(j about thèse: Kelly, the petitioner, is em- 
ployed, apparently, in the business of procuring sailors for ships leaving 
this port. He had been employed to procure a crew for the English 
ship NoddlebUrn. It seems that a day or two before the Saturday on 
whîch they wént below, the petitioner had procured five seamen, and 
they had been shipped hère, as I suppose, by signing articles beforé the 
British consul. Able-bodied seamen were to hâve $30 a month. 

It was probably on Friday, a short time before Saturday, the 25th of 
October, that the master spoke to the petitioner about thé men, and he 
said two of them were gone; one of them was in jail. The master re- 
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plied that he must get two more in their places, whereupon he imme- 
diately went to the employment office of Mr. Witherill, and asked him 
to put on his bulletin board a notice that two sailors were wanted. He 
did so, and very soon one of thèse men, Kelly, I think, came in and 
said he wanted a place, and soon after the petitioner was taken to where 
Armstrong was; at least, he met them both through this notice. Kelly 
and Armstrong say the petitioner told them they would be shipped in 
place of two men who did not respond, and that they would get $30 a 
month. Kelly is not called upon to testify on that point, does not deny 
the statement, and I must assume that it is true. Armstrong says he 
told them that they were going to New York, but a man named Jacobs, 
who keeps a clothing-store hère, says Armstrong came to him Thursday 
or Friday, and bought some clothing, for the purpose of going to sea, 
and said he was going to make a trip to Europe. He is not so confident 
about his saying he was going to Liverpool as he is of bu3'ing the cloth- 
ing, although he thinks hesaid he was going to Liverpool. Kelly, who 
I think is a very candid, fair witness, says they had a talk. He had 
been on boats on the lakes, and was told he would get $30 a month to 
a port in Europe, and he engaged to go. He said that was ail their con- 
versation; that upon their employment they went to Kelly's boarding- 
house, and remained ail night. Armstrong prétends he did not know 
whose house it was, but I do not think Armstrong is a very ingenuous 
witness. However, it was Kelly's house. 

On the morning of Saturday they went to the S. G. Reed with the 
petitioner. An expressman named Marx took their baggage down in a 
wagon. Two or three others of the crew were more or less intoxicated, 
but thèse two, I think, there is no question were duly sober. They 
walked to the dock where the steam-boat was, which it appears had 
taken the Noddleburn the night before down below Post-Ofiice bar, in 
order to cross at high tide, and left her there. Kelly introduced thèse 
men to the masterof the Noddleburn, who was on board, and they went 
on board, apparently of their own free will. Nobody urged them or as- 
sisted them, and the boat went to the mouth of the Wallamet river, and 
they were put on board the Noddleburn. When the master received 
thèse men on the S. G. Reed he said to the petitioner Kelly: "The arti- 
cles are on board the ship, and I will hâve the men sign when we get 
to Astoria;" and that was the last that passed between them. Kelly 
remained hère, and the ship went to Astoria. Some time before the 
ship reached there, I should judge, Armstrong went into the forecastle, 
and saw the articles, where he learned that the men who got $80 a month 
were able seamen. He had never been to sea, was a kind of farmer, and 
knew that he could not get $30 a month. He also heard the mate, or 
some other officer of the ship, say he would probably get two-pound-ten, 
or what he was worth. Evidently he was dissatisfied when this infor- 
mation was oblained, and when the S. G. Reed brought the Noddleburn 
to Astoria, and she dropped her anchor, and was loosening from the 
Noddleburn, Armstrong endeavored to get on board; but the ship's offi- 
cers prevented, and the Reed then cleared the ship. But soon after, 
v.46F.no.ll — i2 
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Armstropg jumped oyerboard, and Bwam;Qff, when a boat, picked him 
up, and put him ashore, wliere he found a policeman, to whom he told 
his story^and by whom he was takento the sheriff. The sheriff then 
asked him if there were any more persons on the ship in that condition. 
He said "Yes," there was another man there who wanted. to .get off, and 
the sheriff went aboard the vessel without any warrant, asking permis- 
sion of the master, however, before he iwent on board. On board he 
found the man Kelly,, who, said he.knew where he was going, but was 
expecting $30 a month;;and added he was not an able-bodied seaman, 
and could not get $30,a month, and did not want to go; wanted to go 
ashore; The sheriff took him to the master, where this statement wag 
repeated, After some altercation, the master said: "To hell with you," 
and the sheriff took the man ashore. 

Immediately afterwards warrants were sworn out before the justice of 
the peace, A. A. Cleveland, against the petitioner, for having committed 
the crime defined in this statute which I bave read, and the following 
day, Sunday, he was arrested in Portland. The warrant, I suppose, 
was indorsed by some justice of the peace hère, although it does not ap- 
pear so, and he was taken to Astoria, and committed to jail for hearing, 
and on the hearing he was committed to answer before the grand jury. 

Now the quesiion is whether this crime was committed when themen 
were put on the S. G. Reed or transferred to the Noddleburn, or whether 
it was not completed until she arrived in Clatsop county. TJie respond- 
ent's contention is that the crime was not completed until the Noddle- 
burn arrived at Astoria, and was therefore committed partly in this county 
and partly in Clatsop county, and is justiceable in either, under section 
1214 of the compilation of 1887, which reads: 

"When a crime is committec] partly in one county and partly in another, 
or the acts or eflfects thereof constituting or requisite to theconsummalion of 
the crime occur in two or more counties, an action therefor may be comuienced 
and tried in either county." 

At common law, a crime was only triable in the county where com- 
pletely committed. A crime committed partly in one county and partly 
in another was not triable in either, and therefore could notbepunished. 
But by St. 2 & 3 Edw. VI. c. 24, § 2, it was provided as follows: 

"Tliat where any person or persons hereafter shall be felonionsly stricken 
or poisoned in one county, and die of the same strolte or poisoning in another 
county, that then an indictpnènt thereof, found by jurors of the county where 
the death shall happen, etc., shall be as good and efïectuai in the law as if the 
stroke or poisoning had been committed and done in the same county where 
tlie party shall die, or where such indictment shall be sa found." 

This statute is considered a part of the common law brought over to 
this country by the colonies, being in and of it. It is the origin of sec- 
tion 1214 of pur law, which extends the rule to ail crimes. 

The crime, if any,. in this case was completed when the petitioner in- 
duced the jnen, Armstrong and Kelly, to go on board the S. G. Réed, 
in charge of the, master of the Noddleburn, with theintent and expec- 
tation that they would be thus taken or go out of the state. What fol- 
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lowed after that did not afifect him. If he was innocent then, he could 
not become guilty afterwards, and if he was guilty then, he could not be 
excused or absolved by what happened afterwards, as that the men left 
the ship at Astoria, aBd did not go to sea. Section 11 of the bill of 
rights of the constitution of the state provides: 

"In ail criminal prosecutions theaccused shall hâve the right to public 
trial by an impartial jury in the county in which the offense shall bave 
been committed." In my judgment, the preliminary examination of a 
person charged with crime is within the purview of this section, as being 
a part or stage of such "prosecution," and therefore must be had in the 
countj' where the crime was committed. 

A warrant of arrest for crime must be issued by a magistrate of the 
county in which the same is committed or triable. Section 1553, Com- 
pilation of 1887. The warrant must be executed in the same county, 
unless indorsed by a magistrate out of the county. Section 1555, Id. 

ïhe jurisdiction of the grand jury is also confined to crimes committed 
or triable in the county. Sections 1230, 1236, 1242, Id. The word 
"triable" is used in the statute, so that a magistrate may issue a warrant 
for the offender where the offense is committed or may be tried. That, 
of course, is to meet the case provided for in the section, which déclares 
that a crime committed partly in one county aud partly in another may 
be triable in either; and that is ail it is intended to meet. The Clatsop 
county justice assumed jurisdiction of a crime not committed or triable 
in his county, and his commitment is void, not due process of law. Be- 
ing an officer of the state, his act is so far that of the state, and violâtes 
the fourteenth amendment, which prohibits any state from depriving 
"any person of life, libertj'', or property without due process of law." 
Of course if there was a question of fact in this case as to whether this 
crime was committed in Clatsop county or not, or of the justice having 
authority to examine into the matter, his détermination could not be 
questioned in this proceeding in this court. If he erred, the party would 
hâve to seek redress in the higher courts of the state. But my conclu- 
sion ia — and I bave considered it carefully, for it is a délicate and im- 
portant question — that where, as hère, it appears beyond a doubt that 
the crime was conmiitted, not in Clatsop county, but in another, as this 
one, for instance, and the justice had no jurisdiction to hear or détermine 
the proceeding, where it was usurpation from beginning to end, the 
commitment cannot be considered "due process of law." Beyond ques- 
tion, if a crime was committed by the petitioner, — of which I say noth- 
ing, — it was committed when the men were delivered to the master on 
the S. G. Reed; certainly when they were delivered on the Noddleburn 
in this county. 

The only prêteuse of inveiglement on the part of the petitioner arises 
from the fact that he represented to the men that they would get |3Q 
per month, when it appears that he ought to bave known that they were 
not able-bodied seamen, and would not receive that rate of wages. But 
it further appears that the nien were to sign the articles at Astoria, when 
they could see for themselves what wages they were to get, and, if; they 
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were not satisfied with the same, they might refuse togo further, asthey 
did; But it appears probable that the master did not really intend to 
ship the men formally before the British vice-consul at Astoria, as he 
should, but waa about to take them along as and for the men who had 
signed the articles and failed to report for duty. 

Thèse had signed as able-bodied seamen, and Armstrong and Kelly, 
not being such, were liable to be disrated by the master on the voyage, 
and receive only what he saw proper to give them. 

In this respect they would hâve been inveigled out of the state against 
their will, but by the misconduct of the master, rather than the peti- 
tioner, unless he acted with knowledge of the master's ulterior purpose. 
Against this conclusion is the fact that the master told him on leaving 
that he would "sign the men at Astoria." 

My conclusion, therefore, is that this process, although sufRcient on 
its face, is, upon the facts, unfounded, not "due process of law," and 
the pétition er must be discharged. 



Griffith et al. v. Murray et al. 

(Circuit Court, D. New Jersey. May 8, 1891.) 

Patents fok Inventions— Noveltt. 

Though the use of oircular rings for the packing of piston-rods, eut from sheets 
built up of alternate layers of Tndia-rubber and cloth, with an oblique slit at one 
side for the purpose of springing the ring upon the piston-rod, was old, yet a pat- 
ent covering the product olîtained by boiling such rings in oll with plumbago held 
In suspension, so as to drive the lubricant thoroughly into tho iibers of the cloth 
and the interstices of the India-rubber, softening them both, and rendering them 
a sort of réservoir for the lubricant, Is not iuvalid for want of novelty. 

In Equity. Suit for infringement. 

Randoîph Parmly, D. H. Ihiseoll, and Steivart Chaplin, for complain- 
ants. 

John Griffin, for défendants. 

AcHESON, J. The défendants are sued for the infringement of lolters 
patent No. 334,579, granted to Olin J. Garlock January 19, 1886, for 
an improvement in piston-rod packing. The patent has but one claim, 
which is as folio ws: 

"What I claim as my invention is: Circular rings of packing for piston- 
rods, eut from sheets built up of alternate layeis in India-rubber and cloth, 
said rings being eut obliquely across at one side, so as to be opened, as shown, 
and boiled in oil with plumbago held in suspension, as and for the purpose 
speciBed." 

While the claim calls for the use of circular packing rings constructed 
of alternate layers of India-rùbber and cloth, with an oblique slit at one 
side for the purpose of springing the ring upon the piston-rod, the packing 
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rings theniselves are not claimed. The gist of Garlock's invention con- 
sists in subjecting Ihe packing rings to the described boiling process, 
whereby valuable qualities are imparted to thern, and the claim is for 
the improved and fînished product. The spécification states that dur- 
iiig the boiling process the substance of the ring becomes thorouglily im- 
pregnated with the oil and plumbago, which together lubricate the pack- 
ing ring, and permit the piston-rod to slide through the same with the 
least possible degree of friction; that thie thorough boiling of the packing 
rings in oil with plumbago drives the latter lubricant thoroughly into 
the fibers of the cloth and interstices of the India-rubber, while it soft- 
ens both, and renders them peculiarly adapted for packing piston-rods; 
and that by this treatment the India-rubber, as well as the cloth, be- 
comes a réservoir for the lubricants, holding them, to begraduallydrawn 
upon as the friction of the moving rod requires. Any extended récital 
or discussion of the proofs in the case would be unprofitable, and I shall 
do little more than state the conclusions I hâve reaehed. 

The défendants contest the validity of the patent, first, for want of 
novelty. Now it may be conceded that packing rings built up of the 
materials and constructed in the manner and form described in the spéc- 
ification and claim of the patent were old, and it was well known, also, 
that a composition of oil and plumbago was a nseful lubricant. But 
Garlock was the first to practice the described boiling opération, wherebj' 
the character of the packing is changed and improved. I do not find that 
his process was anticipated by the English patent to Dudgeon. That pat- 
ent does not describe or disclose any boiling process, or suggest the ap- 
plication of beat to promote the absorption of the lubricating compound. 

Again, absence of utility is asserted as a ground of défense. But be- 
sides the présomption of u&efulness arising from the mère grant of the 
patent, the proofs, I think, sufficiently show that the process of boiling 
the packing in oil with plumbago produces highly bénéficiai results, the 
product being both new and useful. Even the défendant Murray upon 
his cross-examination admitted that, "for certain purposes, the boiling 
process is good." The proofs, it seems to me, are ample +o establish 
utility, and they also justify the conclusion that the production of the 
Garlock packing involved invention. 

Upon the question of infringement, I nèed only say that there is sat- 
isFactory proof that the défendants practiced Garlock's boiling process as 
set forth in his spécification and claim, and thereby produced the pat- 
ented packing. Let a decree be drawn in favor of the plaintiffs. 
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Melloe V. Cox. 

(Cireuit Cotlrt, D; South CaroUna. June 22, 1891.) 

1. Abmtbaltt — Taxation op Costs. 

A decree of a circuit court sitpply afflrming a deoree of the district court in ad- 
mlralty " with costs" means that bosts are to be pald by the losing party. 

2. Same— Proctoh's Fées. 

Where, in the discussion before the district court, a person viras recognized as 
proctor for the successful party, he must be allowed his cpsts, though there was 
no entry of appearance by him within the timÊ required by rùie. 

■ 8. Same— DocKBT Pees. 

In admlralty there oan be but one doolset fee, though the oaseis appealed from 
the district to the circuit court. 

In Admiralty. 

C. B. Northrop, for libelaiit, 

/. N. Nathans, for respondent. 

SiMONTON, J. The case comes up on tlie taxation of costs. The dis- 
trict court dismissed the libel, with costs. 45 Fed Rep. 115. Libelant 
carried the case to the circuit court, and the decree of the district court 
was affirmed, with costs. The: clerk has taxed a docket fee for Mr. Na- 
thans, proctor of respondent, ànd to this libelant excepts. He bases his 
objections on thèse grounds: 

1. That the decree of this court is vague and uncertain in this: that it 
does not say who shall pay the costs. The decree of the district court 
is affirmed, sxmply "with costs." The rule is that the losing party pay 
the eosta. To this rule thejre are exceptions in equity and ;admiralty. 
But when either of thèse coiirts désire to modify; the rule it says so. 
When the éxpiiession is used, "with costs," it means eosta to the losing 

: party, unlèss other words are used. In this case libelant appealed, and 
: his appeai was dismissed. He. must pay the costs. 

2. Beoa use there is no entry of appearance by Mr. Nathans for appel- 
lee in thé circuit court, within the two first days in term succeeding the 
filing of the appeal and proceedings and affidavit of service of notice 
therèof on; hini, as required by rule 9, and that:libelànt could thus pro- 
ceed ex parte. Mr. Nathanè, therefpre,.cannot get costs. Upon exam- 
ining the docket of the circuit court the name of Mrj Nathans appears 
as proctor for respondent. f It is adrriitted that he tobk partin the dis- 
cussion before the court, and the order is in his handwriting, signed by 
the circuit judge on his submission. He thus was recognized as proctor 
for respondent. No objection seeraed to hâve been made at the hearing. 
He must be treated as the proctor and allowed his costs. 

3. Because but one docket fee can be charged, and that for a final 
hearing. This docket fee has already been charged in the costs of the 
district court. I confess that I bave some doubt on this point. But 
Judge TouLMiN, in a well-considered case, (^The Lillie, 42 Fed. Rep. 
179,) holds that there can be but one final hearing in admiralty, and 
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therefore but one docket fee. It is best that the practice be uniform, 
and this case is followed. • This objection is sustained. 

The clerk will correct the taxation of costs by striking out the item of 
$20 in the district court costs. 



Healy V. Cox. 
(Circuit Court, D. South Carollna. June 23, 1891.) 

Abmiraltt— Taxation oi' Costs. 

ïhe district court ordered respondent to pay costs, aud then dismissed the libel. 
Libelaut appealed, and the decree was afflrmed, with costs. Held, that libelant 
was to pay the costs of the circuit court and respondent thoae of the district court. 

In Admiralty. 

C. B. Northrop, for libelant, 

/. N. Nathans, for respondent. 

SiMONTON, J. This case also cornes up on taxation of costs. The dis- 
trict court ordered respondent to pay the costs, and then dismissed the 
libel. 45 Fed. Rep. 119. libelant appealed. The circuit court af- 
firmed the decree of this district court, with costs. The clerk taxed $20 
docket fee for Mr. Nathans, and libelant excepted. Ail of his grounds 
but one hâve been passed upon in the Case of MëUor, 46 Fed. Rep. 662. 
The libelant insists that as the circuit court affirms the decree of the dis- 
trict court, and that decree required respondent to pay costs, so he must 
pay the costs of this court. This is specious. The decree of the cir- 
cuit court is in two parts. First, it affirms the decree of the district 
court. It then fixes the costs of that court on the appellant. The re- 
spondent will pay fhe costs of the district court. But, as in the taxation 
of thèse costs a docket fee of $20 is charged, aud we hâve concluded in 
the Mellor Case that this is error, the clerk of this court will eliminate this 
item, aud his allowance of $20 to respondeiit's proctor in this court is 
confirmed. 
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The Anjek Head.* 

United States v. The Anjer Head. 

(District Court, D. New Jersey. December 8, 1890.) 

Illégal Pumpinq — Liabilitt of Vessel— Act or Junb 29, 1888. 

When an employé on board of a steam-ship threw overboard a single scuttle 
of ashes in a place prohlbited by the statute of June 29, 1888, (25 St. at Large, p. 
209,) entitled "Au act to prevent cbstructive and injurions deposits within the 
harbor o£ New York, by dumping orotherwise, and to punish and prevent such of- 
fenses, " and there was no proof of orders by any one in authority, it was held 
*bat the steam-ship was not used or employed in a violation of the law, in the sensé 
of the statute, and was not liable m rem to the penalties thereiu prescribed. 

In Admiralty. Suit to recover a penalty. 

George S. Duryea, U. S. Atty., and H, W. Hayes, Asst. U. S. Atty., 
for the United States. 

Convers & Kirlin, {Mr. Kirlin, of counsel,) for claimant. 

Green, J. The first exception taken by the claimants to the libel is 
well founded, and is sustained. The allégation of the libel is that, while 
the steam-ship Anjer Head was in New York harbor, some one on board 
of her did deposit in the tidal waters of the harbor ashes and cinders, 
contrary to the statute in such case made and provided. The facts, as 
admitted, are that an employa on board the steam-ship did throw over- 
board a single scuttle of ashes at the place named. Such employé was 
undoubtedly technically guilty of violating the statute. But thèse pro- 
ceedings are not against him, but are brought against the steam-ship, 
being based upon the last clause of section 4 of the statute referred toin 
the libel. That clause reads as foUows: "Any beat or vessel used or 
employed in violating any provisions of this act shall be liable," etc. 
The emphatic words in this clause are "used" and "employed." Prac- 
tically, they are synonymous, and they mean "to make use of," "to put 
to a purpose." The clause in question, then, renders every boat or ves- 
sel "put to the purpose" of violating the provisions of this statute liable 
to the penalties. It is quite évident that the Anjer Head was not so 
engaged in such violation. To be put to such or to any purpose neces- 
sarily requires antécédent détermination on the part of her master or 
owners, or of some one with sufficient authority that she shall perform 
such purpose. A vessel can only be used or employed by or with the 
consent of the person who bas the légal right to use and employ. There 
is no prêteuse that there was any such use or employment in this case, 

Libel is dismissed. 

>Reported by Edward G. Benedict, Esq., of the New i ork bar. 
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The Bombay.* 
United States v. The Bombay. 

(District Court, E. D. Nen» York. June 4, 1891.) 

Illégal Dumping — Liability of Vessel— Act op Junb 29, 1888. 

Under the statute ol June 29, l6i88, (35 St. at Large, p. 209,) entitled "An aot to 
prevent obstructive and injurious deposits wlthln the harbor and adjacent waters 
of New York city, by dumping or otherwise, and to punish and prevenc such of- 
fenses, " a steam-shlp from which ashes are dumped in an unlawful place, by ttre- 
men presumably acting under orders from some superior ofilcer, is liable as having 
herself violated the law. 

In Admiralty. Suit to recover a penalty. 

Jesse Johnson, U. S. Dist. Atty. 

Convers & Kirlin, {Mr. Kirlin, of counsel,) for the Bombay. 

Benedict, J. This is a proceeding in rem to charge the steam-ship 
Bombay with a fine for dumping ashes in the lower bay of the harbor 
of New York. It is taken under the statute of the United States passed 
June 29, 1888, (25 St. at Large, p. 209,) entitled "An act to prevent ob- 
structive and injurious deposits within the harbor and adjacent waters 
of New York city, by dumping or otherwise, and to punish and prevent 
such offenses." The libel in the first article charges that on the 8th day 
of October, 1889, the master of the steamer Bombay, being on board and 
in command of her, did unlawfuUy deposit ashes and cinders in the tidal 
waters of the harbor of New York, in violation of the provisions of the 
statute above referred to. In the second article the libel charges that 
the ashes and cinders deposited as aforesaid were brought and carried to 
said place where they were dumped in and by the steam-ship Bombay, 
and the said steamer was then and there used and employed in violat- 
ing the provisions of the statute aforesaid. By the second section of the 
statute referred to it is made a misdemeanor, punishahle by fine and 
imprisonnient, for any person to be engaged in, or aiding or abetting, or 
otherwise instigating, the deposit or discharge of ashes or cinders in the 
tidal waters of the harbor of New York; and the last clause of the fourth 
section of the statute déclares that "any boat or vessel used or employed 
in violating any provision of this act shall be liable to the pecuniary 
penalties imposed thereby, and may be proceeded against suuimarily, 
by way of libel, in any district court of the United States having juris- 
diction thereof." The answer raises two issues; Fint, whether the vio- 
lation of the act set forth in the libel was committed by the master of 
the steam-ship, or authorized or instigated by him, as charged; second, 
whether the steamer was used or employed in that violation, within the 
meaning of the statute. 

It appears in évidence that while the steamer Bombay was proceeding 
through the harbor of New York on a voyage from New York to Balti- 
more, in the pursuit of jner calling, which was that of a couimoxi carrier 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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of merehandise, she was observed by persons on board a United States 
dreilge-boat to be dumping ashes from a sh'ute, which ran from the main 
deck of the steamer through the bulvvarks on the starboard side. The 
steamer being hailed'by those on board the dredge when she arrived op- 
posite the dredge, the fiow of ashes ai once ceased. The steamer was 
running at slow speed, and ashes were seen to be running from the shute 
during a space of some two and a half miles. The explanation of this 
violation of law given by those in charge of the steamer is ihat the ashes 
were put out by two firemen, who acted withoutauthority. In support 
of this défense testimony is prodnced to show that in putting out the 
ashes the firemen acted without orders from the master, the chief mate, 
or the first or second engineers of the steamer. Ail of thèse officers 
hâve testified, and each for himself says, that he gave no orders to the 
firemen to put out the ashes, and had no knowledge that. ashes were be- 
ing put out until the bail from the dredge. The évidence, therefore, 
fails to sustain the allégations of the first article of the libel, becauso it 
is not made to appear that the act of the firemen in dumping ashes was 
commanded by the master of the ship, as chai'ged. The libel, however, 
may be amended to conform to the facts by statiug "tiiat ashes were 
transported in the steamer to the place where they were duraped, and 
that at that place were cast from the steamer into tlie tidal waters of the 
harbor of New York by some of, the persons composing the crew of the 
ship." Considering the libel as amended to conform to the facts, the 
question is raised vvhether, upon the évidence, the vcssel can l)e subjected 
to a fine, under the statute. The intention of the statute soems to me 
to be "that the vessel is to be considered and treated as itself violating 
the statute," {Tlic Stmthairly, 124 U. S. 571, 8 Sup. Ct. Rep. 609,) 
wlaen the vessel is the instrument by means of which the violation of the 
statute is accomplished. Such législation is not ini'requent. It con- 
forms to tliat feature of the maritime law which makes the ship liable 
for collision caused by the act of a seauian done, it may be, in violation 
of orders; liable to forfeiture for goods smuggled by means of her; liable 
for négligent navigating by a pilot compulsorily in charge of her. If that 
be the intent of ihe statute, I do not see wby this case is not within it. 
The ashes that were dumped into the w;iter of the lower bay were trans- 
ported to the place of dumping by the Bombay. They were there cast 
into the water from the Bombay, and the persons who cast them over- 
board were part of the crew of the steamer engaged at the time in her 
navigation, and, one of the incidents of the navigation of a steamer be- 
ing to dump the aslies created by the furnaces, the steamer therefore 
was used in violating the law. But il is said the use made of the steamer 
in committing the offense in question was without the kngwledge or as- 
sent of her owners or her officers, and for that reason cannot subject her 
to a fine. Assuming, but not deciding,, that in a case where ashes were 
inilawllilly dumped by a tort-feasor no liability would attach to the ship, 
the question stiil remains whether, in a case like the présent, the steamer 
is not liable. In this case the presumption certainly is that the ashes 
dumped overboard from this steamer were so dumped by order of some 
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of the persons in autHority on board the ship. Piremen do not volunteer 
to do labor of this character. The burden is ther.efore upon the ship to 
overcome this presumptioni Accordingly, the testimony of the master, 
the chief officer, and the first and second engineers bas been produced 
in behalf of the steamer. The master and the chief officer, each for 
himself, saya that he had no knowledge of the fact that ashes were being 
dumped from the ship until the bail from the dredge; thathe had given 
no orders to dump ashes;: and that it was contrary to the rule of the ship 
to dump. ashes a>t that place. The first and second engineers, each for 
himself, says that he gave: no orders to dump ashes, and did not hear 
that ashes had been dumped until the seizure of the vebsel on her return 
to New York. The testimony for the claimant shows, in addition, that 
the persons who dumped the ashes were firemen; but the names of the 
firepien are not given. There is nothing in the testimony to indicate 
that any efforts were made by the officers of the ship to obtain their 
names, nor does it appear thatany effort was madeto ascertain, at the 
time of the transaction, how it came abont that thèse firemen dumped 
the ashes as they did. The claimants rely upon-the simple assertion of 
the master and' chief officers and the first and second engineers that they 
had nothing whatever to do with the dumping of the ashes, nor any 
knowledge that the ashes were being dumped, to overcome the strong 
presumption that the firemen did not undertake the unpléasant duty of 
dumping ashes without the orders of some one entitled to command them. 
While it is, of course, possible for firemen to dump ashes without or- 
ders, it is highly improbable that firemen would do so. The presUmp- 
tion of orders is so strong that conclusive évidence is required to rebut 
it, and, in my opinion, it bas not been overcome in this case by the 
testimony that bas been produced from the officers of the ship, when 
that testimony is taken in connection with the acknowledged facts that 
the names of the offenders were not taken, nor any investigation had as 
to the circumstances attendingthe dumping of the ashes, (which, if done 
without orders, was a serious breach of ship's discipline,) nor any effort 
made to procure the testimony of the firemen. It is said the firemen 
left the ship in Baltimore, but that fact does not prove the impos- 
sibility of procuring their testimony. It raust be also noticed in this 
connection that neither the third nor fourth engineers are produced as 
witnesses. The chief engineer indeed testified that tlie third and fourth 
■engineers had no authority to direct ashes to be dumped; but the third 
and fourth engineers were officers of the ship superior to the firemen, 
and their orders to the firemen to dump ashes, although given in excess 
of authority, would be obeyed by firemen, and dumping ashes by the 
firemen under orders from the third and fourth engineers, in the absence 
of notice of waiat of authority to give such an order, if acted upon by the 
firemen, would, in my opinion, make the act of the firemen the act of 
the ship, within the meaning of this statute. Still further, the second 
mate, who presumably was responsible for doings on the ship's deck at 
the time the ashes were dumped, is not called as a witness, nor bis ab- 
sence accounted for. 
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The caaejthen, I find to be this: thût ashes were d'ûmped in an unlaw- 
ful pla<ïe frorn the deck of an océan steamer by her firemen, presurnably 
acting under orders from some superior officer of the steamer; the steamer 
at the time being engaged in performing a i'reighting voyage to sea, and 
the dumping of the tishes accuranlûted at her furnaces being a necessary 
incident to her navigation. In such a case my opinion is that the stat- 
ute takes efïect,and renders the steamer liable as having herself violated 
the law. This coiiclmsion, as I conceive, is not at variance with the dé- 
cision rendered by Judge Green in the case of The Ânjer Hmd, 46 Fed. 
Rep. 664. That case came before the court; upon an admission of fact. 
The fact admitted was that "an employé on board the steamer did throw 
overboard a single scuttle of ashes. " It did not appear in that case that the 
employé who emptied the scuttle was one of the crew of the steamer, or that 
the emptying of the scuttle of ashes was a necessary incident to the naviga- 
tion of the ship, or that the emptying of the scuttle was directed by some of- 
ficer of the ship. The presumption of orders scarcely arises in the case of a 
chamber-maid, who, while lightinga fire, has occasion to empty the scuttle 
of ashes, or of a passenger on board a steamer who knocks the ashes 
out of bis pipe into the tidal waters of New York harbor. Such cases 
differ from the présent, in this: that hère the ashes were dumped by 
firemen, part of the crew of the ship, whose duty it was to clear away 
ashes created by the furnaces, and who in dumping the ashes presum- 
ably acted under the orders of an officer of the ship, given in furtherance 
of the navigation of the ship. In such a case, it seems to me that the 
ship, so used ta dump àshes in an unlawful place by persons authorized 
to dump her ashes, is used and employed in violating the law, within 
the meaning of the statute. 

It was contended in argument that in the case of The Anjer Head the 
décision was that under tiiis statute it must appear that the ship was de- 
voted by her owners to the business of dumping ashes before the ship 
could be held liable; in other words, that the act applied to dumping 
scows only, and not to steamers engaged in transporting freight and pas- 
sengers through the harbor of New York. But I do not understand the 
décision in that case to go to tnat length. Such a décision would ren- 
der the statute inoperative to remedyone of the serions evils intended to 
be reaclied, — namely, the dumping of ashes from steamers in the lower 
bay. The steamer Bombay, having thus been found to hâve been used 
in violating the provisions contained in the first section of the statute 
above referred to, is by that statute made liable to the pecuniary pen- 
alty provided by that section, which is a fine of not less than $250 nor 
more than $2,500. It will be sufficient, I conceive, to fix the amount 
of her liability at the lowest figure permitted by the statute, and it is 
accordingly fixed at the sum of $250. 

Let a decree be entered, condemning the steamer in the sum of $250 
and costs, and ordering that a decree be entered against the stipulators 
for such, in accordai ice with the practice of the court. 
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The Geoegia.' 

HowABD et al. v. The Geôegia. 

(District Court, E. D. New York. June 10, 1891.) 

SeAMAN'S WaGES — PUROHASB OP ClAIM BT OwNER— DlSCHABOE OF LiEN. 

A purchase of a seaman's claim for wages agaiust a veasel by the owner of tho 
vessel is, in légal eSect, a payment of the seaman'a clalm, and discliarges the ves- 
sel of the lien for wages. 

In Admiralty. Suit for seaman's wages. 
Goodrich, Deady <fc Goodrich, for libelants. 
R, D. Benedict, for bottomry holder. 

Benedict, J. This is an action to reeover seaman's wages. The dé- 
fense is payment. The évidence is that the vessel was owned by a man 
in Matanzas named Torrontagui; that subséquent to the commence- 
ment of the action the libelant's proctor received from one Monjo, the 
agent of the owner of the vessel, money to pay off the crew, and accord- 
ingly the men were paid by the proctor, and receipts for those wages 
taken from the men. Monjo testifies that he had no interest whatever 
in the vessel; that the money he gave the proctor to pay the wages 
was an advance made by him for account of the owner of the vessel. 
The proctor says that the transaction between him and the crew was 
a purchase, by direction of Monjo, of the seamen's claims against the 
vessel. But this does not aller the légal effect of the act done. A pur- 
chase of a seaman's claim against a vessel by the owner of the vessel 
is, in légal eflfect, a payment of the claim, and it discharges the vessel 
of the lien. A man cannot pay his own debt, and be subrogated to any 
right of the créditer. That the wages were paid subséquent to the com- 
mencement of the action makes no différence. The wages are now paid, 
and no decree will be rendered against the vessel for wages already paid. 

There is also a claim for master's wages. The vessel, as it now ap- 
pears, was owned in Matanzas by Torrontagui, and not by the man 
whose narae appears in the vessel's papers. She was in fact a Spanish 
vessel, and not a British vessel. In the absence of any évidence as to 
the Spanish law, the law of the forum governs the case, and, by our 
law, a master has no lien for wages. 

The libel is therefore dismissed, but without costs. 

'Beported by Edward G. Benedict, Eaq., of the New York bar. 
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The Dale.*: 

MuMETON V. The Dale. 

(District Co^irt, E. Dl New York. June 11, 1891.) 

WErOHT or EVIDKNOB— DiSPnTB OP FaOT-^NuMBBR or WlTNESSBS. 

, In.a dispute oî fact, when ail the witnesses are eqqally positive and equally créd- 
ible, and one story is as plausible as the other, the party presenting two witnesses 
must prevail over tlie party presenting but one. 

In Admiralty. 

Hyland & ZabrisJcie, for libèlant^ 

Edvdn 0. Davis, for claimant. 

fiEKEDicT, J. The question in this case is whether the canal-boat 
James Nelson, while navigating the Erie canal, lost her rudder-blade by 
Btriking it on the berme bank through her own négligence, or whether 
the rudder-blade was knocked dut by the steam canal-boat Dale, while 
passing the James Nelson. Upon this question of fact the testimony 
stands t\yo witnesses in favor of the libelant's story to one witness for the 
claimant in opposition. Ail the witnesses are equally positive and 
«qually crédible, and one story is as probable as the other. If there be 
any différence in probability, it is in favor of the libélant. In such a 
case the party presenting two witnesses must prevail over the party pre- 
senting but one. Let a decree be entered in favor of libélant, with an 
order of reierence to ascertain the damage. 



CUFF V. NiNETY-FlVE ToKS OP CoAL. 

(District Court, E. D. New York. June 10, 1891.) 

. Shippins — Lten for Freight— TVaivbb op Lien — What Constitotes — Intent. 

A delivery ot cargo subject to a lien for f reiglit, made to a person liable to pay the 
freight, will not be held tu be a waiver of the lien for freight unless facts appear 
from which it can be found that the act of delivering the cargo was aucompanied 
with an intention to waive the lien for freight. CustcUo v. Laths, 44 Ted. Rep. 
105. 

. Same — Evidence of Intent. 

When a master began to dellver cargo, but demanded his freight before the un- 
loading of the cargo was oompleted, and when the freight was not paid stopped the 
delivery, and then, continuing, made spécial delivery of the remainder subject to 
the lien for freight, held, that this was not suilicieut to show an intent to abandon 
the lien. 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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•In Admiralty. Suit to enforee a lien. 
Goodrich, Deady & Goodrich, for libelant. 
Wing, Shoudy & Putnam, for claimant. 

Benkdict, J. This is an action to enforee a lien for freight and demur- 
rage. The défense as to the freight is that the lien for freight was waived. 
The défense as to thedemurrage is that no détention was caused by the 
consignée of the cargo. In the case of Costello v. Laths, 44 Fed. Rep. 105, 
the décision of this court was that a delivery of cargo subject to a lien 
for freight, made to the person liable to pay the freight, will not be held to 
be a waiver of the lien for freight unless facts appear from which it can 
be found that the aot of delivery of the cargo was accompanied with an 
intention to waive the lien for freight. Folio wing the reasoning of that 
case, the question hère is whether it appears that the act of delivering 
this coal was accompanied with an intention on the part of the master 
of the vessel to waive the lien for freight. In niy Opinion it does not 
so appear. The fact is proved that the master demanded bis freight be- 
fore the unloading of the cargo was completed, and when the freight was 
not paid he stopped the delivery; then, going on, he made spécial de- 
livery of the remainder subject to the lien for freight. This is suflioient, 
in my opinion, to show that the master at no time int.ended to abandon 
his lien. There must therefore be a decree entered for the libelant for 
the amount of the freight, with interest and costs. As to demurrage, I 
do not think a case of liabihty for détention af the vessel is made eut. 



The Gloaming.' 
Beakeb et al. v. The Gloaming. 

(District Court, E. D. Nciv York. June 11, 1891.) 

Carkiebs— Damage to Cargo— Oïl akd Plumbago—Leakage— Précaution. 

Casks of plumbago and cocoanut cil were stowed together m the ship Ir., and 
on her arrivai from Ceyion the plumbago was disoharged damaged by the oU. 
It is customary to stow the two articles in the same ship, and leakage trom 
casks of such oil on voyages from Ccylon to New York is to be expected. borne 
of the oil was stowed in the wings of the ship, between decks, and the plumbago 
stowed between the wings, whero the oil was, was laid on the deck. JNo pré- 
caution was taken to prevent the leakage of the oil from reachmg the plum- 
bago fTeJd that, even if the leakage was occasioned by périls of the sca, yet, as 
the damage to the plumbago raight hâve been avoided by the reasonable exer- 
cise of skill and diligence, the omission to take any précaution agamst suc» 
damage constituted négligence for which the carrier was hable. 

In Admiralty. Suit to recover for damage to cargo. 
R. Bumham Moffatt, for libelants. 
Wing, Shoudy & Putnam, for claimant. 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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Benedict, J. This is an action to recover damages for the failure on 
the part of the ship Gloaming to deliver in like good order as shipped 
certain barrels of plumbago brought to the port of New York from 
Colombo, Ceylon. The entire consignment of plumbago amounted to 
1 ,909 barrels. On the arrivai at New York sonie 200 barrels were found 
to hâve been rendered unmerchantable by contact with cocoanut oil. 
The cargo of the ship consisted of plumbago and cocoanut oil, the latter 
in pipes, puncheons, and barrels. Of the packages of cocoanut oil, 12 
emptied themselves of their contents during the voyage either wholly or 
partially, and the damage to the libelants' plumbago arose from this 
i'aet. The évidence shows that it is customary to stow cocoanut oil and 
plumbago in the same ship, and that leakage from casks of cocoanut oil 
on such a voyage is to be expected, owing to the fact that the beat of the 
sun upon a ship during the voyage from Ceylon to New York will cause 
the casks to shrink and the oil to leak. Leakage of cocoanut oil to a 
greater or less amount was therefore to be expected on the voyage in 
question. It appears by the testimony of Charles Gertschaw, who was 
the stevedore who discharged the Gloaming in New York, that the plum- 
bago belonging to the libelants which was damaged came from the be- 
tween-decks of the ship. The following was the stowage in the between- 
decks: Sfae had oil right from the fore peak to the fore part of the aft- 
hatch solidj and then she had two tiers of oil in each wing of the ship. 
In tlie middle of that, and on top, was plumbago, and some coir yarn 
right aft. This plumbago, stowed between the wings, where cocoanut 
os3 \Tas stowed, was, according to the stevedore, laid on the decks, so 
that the bottom of the casks got soaked with the oil leaking onto the be- 
tween-decks from the oil casks in the wings. It is manifest that with 
such stowage cocoanut oil would be présent upon the between-decks of 
the ship, and that it would damage plumbago stowed on the between- 
decks, unless some précaution was taken to prevent tlie oil from reach- 
ing the plumbago. The testimony of the stevedore shows that no such 
précaution was taken. In my opinion, to stow plumbago in such a place 
upon the decks, without protection from oil that mightflow on the decks, 
in view of the fact that oil might be expected to leak upon the deck from 
the casks of oil stowed in the wings, was négligence; for assuming, but 
not deciding, that the leakage of the oil is shown to hâve been caused by 
péril of the sea, yet, inasmuch as evidently damage to tlie cargo from the 
leakage might bave been avoided by a reasonable exercise of skill and 
diligence, the omission to take any précaution against such damage con- 
stitutes négligence, and for négligence the carrier is liable. 
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Back V. Sierra Nevada Consolidated Min. Co. 
{Circuit Court, D. Idaho. Juné 30, 1891.) 

1. Fedekal CJourts — Tbansteb of Cadses fkom Territorial Courts. 

ïransfer of causes to national courts, under the admission act of Idaho, may be 

made by certifled copies of the files and records, and such courts hâve no power to 

compel a state court to transmit its files and paper». 
S. Same— SuFFiciENCT or Recorp. 

ïhe record must show that the faots at the commencement of the action were 

such as would give the United States court jurisdiction had it then existed; and 

an afiadavit showing the value of the matter in dispute when it was made, iustead 

of when the action was oommenced, is inBuflcient. 
(Syllabiis by the Court.) 

On Motion to Dismiss the Kecord. 
W. B. Heybum, for plaintiflf. 
Albert Hagan, for défendant. 

Beatty, J. The record in this eanse shows that the plaintiff claims 
to he the owner of the Pilgrim tunnel site, located in pursuance of the 
provisions of section 2323, Rev. St. U. S., and défendant claims to be 
the owner of the Sierra Nevada mining claim; that, to defendant's ap- 
plication for a patent for such mining claim, the plaintiff' interposed in 
the land-office his protest, and, in support thereof, brought this action 
in the district court of Idaho territory; that on the 9th day of July, 1890, 
after the admission of Idaho as a state on the 3d day of said month, the 
plaintifif fiiled in said territorial court his request for a transfer of the 
cause to this court, and at the same time, with his request, filed his af- 
fidavit, stating therein "that the said action is one brought under the 
laws of the United States, and that the adjudication of the issues therein 
madeinvolves the construction of the acts of the congress of the United 
States," and "that the sum and value involved in said action exceeds the 
sum of two thousand dollars, exclusive of costs." On the 17th day of 
October, 1890, the plaintifï' filed in this court a transcript of the 'record 
of said cause. The défendant, on the 7th day of April, 1891, filed in 
this court a motion to strike frora the files and dismiss said transcript, 
and on the next day the plaintifï filed his motion for an order of this 
court directing the court and clerk having the custody of the original pa- 
pers to transmit the same to this court. 

The questions involved in this hearing are the motion to dismiss the 
transcript, the motion for an order on the state court and clerk to trans- 
mit to this court the original files in the cause, the value of the matter 
in dispute, and whether the construction of a congressional act is in- 
volved in determining the issues in the cause. In accordance with the 
décision of this court, the leamed circuit judge presiding, rendered June 
18, ISQl, in the case of Burkev. Concentrating Co., 46 Fed. Rep. 644, it is 
concluded that duly-authenticated copies of the original files and record 
in the territorial court may be used hère, and that this court has no 
power to compel the state court, now the custodian of such files and 
v.46F.no.l2— 43 
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records, to transmit th<:jm. Doea the record n.QW before the court sliow 
that ihe matter in dispute exceeded in value, at the time this action was 
commenced, the sura pf ,two.,thousand dollars? This niust hâve been so 
to give this court jurisdiction, for it must be conceded that the transfer 
from the territorial to the national courts 'of any "cause, proceeding, or 
matter," pènding in the former at the date of Idaho's admission as a 
State, must be governed by the provisions of the enabling act; and any 
gênerai statutes for the removal of causes from, state courts in conflict 
with such act do notapply. Section 18 of such enabling act provides for 
the transfer only of actions then pending, which might hâve been com- 
menced in this court had it existed "at the time of the commencement 
ol'such cases." Under the gênerai removal acts, the entire record maj' 
be examined for a disclosure of the jurisdidtional facta. : As there is no 
limitation to this rule in the enabling act, it follows that the entire rec- 
ord, including the request for transfer, with ail pertinent afïidavits and 
papers connected therewith, may be considered. ïhe afBdavit referred 
to, filed with the request, allèges that thesum and value involved in said 
action "excqeds the sum of two thousand dollars, exclusive of costs." 
It is objected that this is a statement of the value only at the date the 
afïidavit was matle, and, not on the 29th day of August, 1887, when the 
action was conmienced; while the plaintiff insists that the phraseology 
of this affidavit diflers from that of some others, which bave recently 
been judicially construed, and that this may fairly be construed as suffi- 
cient tQ:show the value at the time the action was commenced. It is 
true the afïidavit does difFer from others, and does not follow the language 
of the statute, which is "the matter in dispute," not the sum or value in- 
volved; but it cannot be perceived how this différence inures to plain- 
tiff 's advantage. The statement of "the sum or value involved," if it can 
be construed as a compliance with the statute, must be held as équiv- 
alent to the phrase, "the matter in dispute;" and the afïidavit snys; "This 
sum orivàlue — this matter in dispute— exceeds" now — July 9, 1890; 
not on August 29, 1887- — the sum of $2,000. The only construction 
that can be placed upon this clause is that it was an allégation of value 
at the date the afïidavit was made. That the afïidavit is insufïicient to 
show the value at the time the action was commenced is supported, I 
think, by the vreight of authority, and certainly by the following: In- 
surance Co. V. Fechner, 95 U. S. 183; Beede v. Cheeney. 5 Fed. Rep. 388; 
Strasburger V. Beecher, 44 Fed. Rep. 209. , It is noted that the affidavit 
does not: allège the amount to be exclusive of interest. Whether this 
statement isnecessary, dépends uponthe nature of the matter in dispute. 
Can the value of the matter in dispute atthe time the action was com- 
menced be learned from any part of the record? In this connection it 
i» pertinent tirst to inquire what the matter in dispute is. The com- 
plaint sets forth the circumstances of the location of said tunnel site and 
the Sierra Nevada mining claim; that plaintifif owns the tunnel site, on 
the line of which, or across.which, the mining claim is located; that he 
is running bis tunnel "in the direction of said Iode or ledge, so discov^ 
ered and called the 'Sierra Nevada,' as aforesaid, for the purpose of in- 
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tersecting and cutUng the same, ^nd tbat he intqnds, when the same, 
shall hâve been sp intersected and eut, to locate the same açcording 
to the provisions of said section 2323, * * * and claim the same, 
or so much thereof as heis entitled to claim undei; said statute;" that 
the défendant has niade application for, patent for said mining claim, 
against whijOh plaintiff has made his protest and brought this action, 
and asks thatit be decreed that the location of said mining claim beheld 
void, apd that défendant hâve no title thereto. The plaintiff does not 
now claim any portion of said mining claim, or of its ledge, nor ask any 
judgmenttherefor, or anything for himself, except as it œay be included 
in the prayer for gênerai relief; but says that if a certain event shall hap- 
pen, he will claim said ledge, or some portion thereof, but nothing in 
the complaint or record shows where mch tunnel will, if at ail, intersect 
the ledge, or what particular portion of the mining claim plaintiff will 
claim, if he finally shall claim by^t a portion. Must not the matter in 
dispute be some particular property, thing, or right, which both parties 
claim adversely to each other, and for, which the judgment of the court is 
asked? It may be said the entire mining claim is in controversy in this 
action,: because the effeet of the judgment which défendant asks would 
be to finally give it a patent for such claim, and this is the very thing 
which plaintiff by this action resists and desires to prevent; but the ques- 
tion occurs whether the plaintiflf' can insist that defendant's proceedings 
shall be stayed, when he sets up no présent daim or title to the mining 
claim. This purports to be an action brought under the provisions of 
section 2326, but in such action both parties claim the right to the pos- 
session to some particular tract of ground. Such is not this case, for 
the plaintiff does not claim now any right of possession to the mining 
claim. Thèse suggestions are not designed to indicate that this action 
cannot be maintained, but they point to the conclusion that neither the 
mining claim, nor any portion thereof, is now the matter in dispute be- 
tween thèse parties. In Elgin v. Marshall, 106 U. S. 578, 1 Sup. Ct. 
Rep. 48i, it is held that the matter in dispute is that which is claimed 
by both parties. It siys that sections 691, 692, Rev. St., "hâve référ- 
ence to the n)atter Mhiuh is directly in dispute in the particular cause;" 
and it is not permitttd, " for the purpose of determining the sum or value, 
to estimate the collatéral eff'ect in a subséquent suit betweeu the same or 
other parties. * * * -pjjg rule, it is true, is an arbitrary one; but, 
as it draws the boundary line of jurisdiction, it is to be construed with 
strictness and rigor. * * * It [jurisdiction] ought not tobeextended 
by doubtful construction." Whether, however, in this case, "the matter 
in dispute " is the mining claim or the tunnel site, or a portion of either, 
there is no direct allégation in the complaint, either showing what it is, 
or its value. The only allégation or statement in the entire record, 
aside from that in the afïidavit already noticed, tending to show the 
value, is that in defendant's answer, that the défendant, "during the 
years 1887 and 1888, has expended in work, labor, and improvements 
thereon [the vein. Iode, or ledge in said mining claim] not lessthan fifty 
thousand dollars." It does not appear whether this was expended on 



676 iPBDEEÀIi REPORTER, VoI. 46. 

that portion of the property' which the plaintiflF may claim, or on some 
portion he mày never claim; or, conceding that hè may claim ail said 
mining claim, and that it is the matter in dispute, does suçh allégation 
show the value of the property exceeded $2,000, or that it was of any 
value whatever? It certainly justifies a very strong presuniption — even 
a belîef — that the mining claim was worth such sum; but a presump- 
tion is hot sufficient. Every jurisdictional fact must appear distinctly, 
clearly, and positively, and not be left a subject of spéculation or ques- 
tion. iFor aught that appears hère, the $50,000 may hâve been so im- 
providently expended as not to hâve bénefited the property, nor does 
the allégation show that any of the expenditure was made prior to the 
commencement of the action. 

Having reached the conclusion that the value of the matter in dispute 
is not such as to give this court jurisdiction of the cause, whether in the 
détermination of the issues a construction of congressional laws is in- 
volved will not be considered; neither will be noticed deféndant's afiida- 
vit, stating the subséquent proceedings and trial of the cause in the ter- 
ritorial court after the request for transfer was refused, further than to 
add that, after refusai by such court to transfer the cause, the plaintiff 
was fuUy justified in appeariug in the action, and protecting his inter- 
ests in ail subséquent proceedings in that court, and such action on his 
part cannot be questioned hère. The deféndant's motion in this cause 
is "to strike from the files of this court, and dismiss therefrom, the al- 
leged transcript of said cause," chiefiy because it is a transcript, and not 
the original papers; but upon the argument ail the questions above re- 
ferred to were fully considered. While there is no motion to remand, 
nor any original papers, records, or files to be returned to any other 
court, it is the duty of this court, whenever it discovers a cause is im- 
properly upon its calendar, even without motion of thé parties thereto, 
to remand or dismiss it. 

It is therefore ordered that ail papers, files, and transcripts in this 
cause on the files of this court be stricken out, and the cause be dis- 
missed. 



WiLDEB et al. V. Virginia, T. & C. Steel & Ieon Co. et al. 
(Circuit Court, W- D. Vwyinia. June 5, 1891.) 

Kemoval op Causes — Shpaeable Conteovbkst. 

Some of the stookholders and creditors of a New Jersey corporation, part of whom 
were citizens of Virginia, brought an action ïn a Virginia state court against tiie 
corporation and its protooters, who owned the majority of its stoclr, alleging that 
the latter had defrauded the corporation in the payment of their subscriptions, 
and that they had wasted the funds of the New Jersey corporation in ac(iuiring 
the stock of varions Virginia corporations, contrary to complainants' rights. The 
Virginia corporations were also joined as défendants, and the theory of the bill was 
that complainants had the right to hâve the entire assets of the New Jersey cor- 
poration brought into court, and, to that end, that the varions Virginia corpora- 
tions, which had secured its funds, should also be wound up. Held, that inci- 
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dental averments of indebtedness of thé New Jersey corpc -ation to the creditors 
who had joined as complainants in the bill did not constitute a separate contro- 
versy between them and thé New Jersey corporation, so as to entitle the latter to 
remove thé cause into a fédéral court oh the ground that such complainants were 
citizens of a state différent from that of the corporation. 

2. Same. 

Allégations in the bill that one of the Virginia corporations was organized by the 
promoters of the New Jersey corporation, with intent to defraud the stockholders 
and creditors of the latter, and that the New Jersey corporation Lad fraudulently 
conveyed land to the Virginia corporation ■vrlthout any valuable considération, and 
at a great loss, do not constitute a separate controversy between complainants and, 
the New Jersey corporation, so as to eutitle the latter to remove the cause into a 
fédéral court, since the Virginia corporation and the promoters of the New Jersey 
corporation, some of whom are citizens of the same state with complainants, are 
indispensable parties défendant. 

3. Same. 

The facts that some of the complaining stockholders hold fuU-paid stock, while 
others own assessable stock, that each of them may hâve purchased at différent 
times, and unaer différent circumstances from the others, and that the claim of 
each complaining créditer may be distinguishable from that of the others, do not 
operate to split the cause of action on which complainants are proceediug; nor is 
a separate controversy presented because complainauts might hâve severally pros- 
ecuted the suit which they hâve properly brought jointly. 

4. Same— Local Préjudice. 

While a single défendant, being a citizen of a state other than that iû which the 
suit Is brought, who is jointly sued with other défendants, citizens of the same 
state as complainants, may remove the suit to the fédéral court on the ground of 
local préjudice, j'et such removal cannot be made when complainants are not ail 
citizens of the state in which suit is brought, and ail are concerned adversely to 
the non-resideut défendant who seeks to remove the cause. 

In Eqiiity. Motion to remand. 
Goo(h <k Goode, for complainants. 

John F. DiUon, Wager Swayne, R. S. Ayers, and John JV. Staples, for 
défendants. 

Fdller, Chief Justice. This bill was filed August 4, 1890, in the 
circuit court of Washington county, Va., being the sixteenth judicial 
circuit, by Bailoy and Wellington, citizens of New York, Jonas Wilder 
and Hawiiins, citizens of Virginia, A. B. Wilder, of Vermont, and Sheen, 
of Tennessee, against the Virginia, Tennessee & Carolina Steel & Iron 
Company, a corporation of New Jersey, the Southern Atlantic & Ohio 
Railroad Company, the Bailey Construction Company, and the Bri.«tol 
Land Company, corporations of Virginia, and certain citizens of New 
York, Massachusetts, Kentucky, Tennessee, Virginia, and South Caro- 
lina. Of the complainants, Bailey, the Wilders, and Wellington were 
stockholders; Bailey holding paid-up and assessable, Jonas Wilder paid- 
up stock, and A. B. Wilder and Wellington assessable stock, and Sheen, 
Hawkins, and Bailey were simple contract creditors of the New Jersey 
corporation, and joined in the bill as such. 

The bill alleged that some of th^ défendants, on or about April 18, 
1887, associated themselves by written articles, with intent to form a 
corporation under the laws of the state of New Jersey, to be known as 
the "V^irgiuia, Tennessee & Carolina Steel & Iron Company," which ar- 
ticles were acknowledged and tiled; that prior to the attempted forma- 
tion of the corporation, three of the delendants, claiming to own and 
control large tracts of land in Virginia, Tennessee, and South Carolina, 
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éntered into an agreement with certain olherofthe défendants to torra and 
float a corporation, towhich the land shôvild be sold at $720,000, $150,000 
to be paid to said three ôf the défendants, and $570,000 to the other de- 
fendants named, styled on the bill "promôters;" and that, after the agree- 
ment'with the promôters, the articles of association as a corporation were 
éntêred into, apd'/coni'pïainaiïtS,;feharge that this Waspot donc in con- 
formity with the laws ofiïew jersey. Défendants prctend, hovvever, 
thatIïiJ!5y had formed a.legal corporation; and eleCted themselves as di- 
rectoïs^' that it was understood at the tiœe of tlie agreement between the 
prOttiotérs that when the coi-poratioh was ôrganiZed the lands should be 
sold to the Company, and be paid for ont of subscriptions for its stock; 
4ïi(ï,'-vyhile a pretended sale was madé, the lands were never purchased 
6y the promôters of the company, who'rèceived $100,000 out of the sub- 
scriptions to the stock, and that $570,000 was taken out of said sub- 
scriptions, aud divided between the promôters, whereby innocent sub- 
scribers to the stock of the company, and the stockholders therein, were 
made to pay in fuH fgrthe land, and to pay the bomjs which the pro- 
môters, by their control of the Company,' were enabled to draw from the 
subscriptions to the stock; that the indiyidual défendants hâve continued 
to control the company, owning a majority of the stock and holding the 
excess thereof, and haVe ebnductëd 'its affairs for their own benefit, and 
with intent to defraud the subscribers and stockholders of the company; 
that the promôters and directors of the' company represented to the com- 
plainants who are stockholders, and to' the public, that the company 
was duly organized, and invited subscriptions, and isSued and published 
a circular, which is annexed, and induced by false and fraudulent rep- 
résentations certain of the complainants to subscribe for shares of the 
stock; i and others to make large subscriptions, while the prùmoters were 
conspiring together to take wrongfuUy, from the moneys realized from 
subscriptions, the sums of $160,000 and $570,000; that the défendants 
hâve abused their trustas promôters and directors, and grossly misman- 
aged the property of the company; that they bave loaned large sums of 
money of the company to the Bailey Construction Company; that they 
hâve unlawfully purchased with the moneys of the Virginia, Tennessee 
& Carolina Company more than $1,000,000 of the capital stock of the 
Southern Atlantic & Ohio Railroad Company, excepting a small amount 
issued by that railroad, and the Bailey Construction Company bas been 
purchased with funds belonging to the Virginia, Tennessee & Carolina 
Company; :and the iatter company is, without right, assuming to own, 
qperate, and enjoy the franchises of the railroad company and the con- 
struction company; that the crédit of the Virginia, Tennessee & Carolina 
Company has been pledged for large amounts for the Bailey Construc- 
tion Company, and the jjroperty and assets of the company mortgaged, 
without -right, to the Bailey Construction Company; that the défendants, 
assuming to be directors of the Virginia, Tennessee & Carolina Company, 
hâve misappropriated and squandered many shares of the capital stock 
of the Virginia, Tennessee & Carolina Coi.ipany, and the company has 
received no adéquate considération therefor, contrary to the laws of New 
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Jersey and the laws of the state of Virginia, and in fraud of complain- 
ants and the stockholders and creditors of the Virginia, Tennessee & 
Carolina Company; tliat the Bristol Land Company was organized for the 
benefit of the promoters,» and with intent to defraud the Virginia, Ten- 
nessee & Carolina Company, and the stockholders and creditors thereof; 
that ail the lunds of the Virginia, Tennessee & Carolina Company, ad- 
joining the city of Bristol, in Virginia, being of the value of $200,000, 
hâve been conveyed to the Bristol Land Company, without any consid- 
ération to the Virginia, Tennessee & Carolina Company, and such con- 
veyance, which was grossly fraudulent, has resulted in a loss to the Vir- 
ginia, Tennessee & Carolina Company of one-half of the value of the 
lands conveyed; that there is due to the Virginia, Tennessee & Carolina 
Company $780,000, on account of subscriptions to the capital stock, a 
large portion of which is due from the promoters and directors of the 
Company; that the directors bave refused and neglected to levy an assess- 
ment of stock to insure the payment thereof, and propose to release and 
discharge said indebtedness in fraud of the stockholders and creditors, 
and hâve issued full-paid stock for the amount heretofore paid on sub- 
scriptions. 

Complainants bring the bill in behalf of themselves and ail other cred- 
itors and ail the stockholders of the Virginia, Tennessee & Carolina Com- 
pany not named as défendants, and ail stockholders of the Southern At- 
lantic & Ohio Railroad Companj' wbo are not named as défendants, and 
ail creditors of the Bailey Construction Company and the Bristol I_jand 
Company, and say that, upon information and belief, each of the said 
Virginia corporations made défendants herein, and the said Virginia, 
Tennessee & Carolina Company, are indebted to divers persons in diiïer- 
ent amounts, which are now due, and which they neglect and are unable 
to pay; that the Virginia, Tennessee & Carolina Company ovvns ail the 
stock of the railroad company excepting a limited number of shares, and 
Controls said railroad, and it owns ail the stock of the Bailey Construc- 
tion Company, and opérâtes and controls the same; that the promoters 
and directors of the Virginia, Tennessee & Carolina' Company hâve in- 
terfered with the business of the railroad company and the construction 
company, and hâve intermingled théir assets, and hâve altered and 
amendée! contracts existing between the two corporations, for the pur- 
pose of defrauding the stockholders of each, that they may more readily 
appropriate the assets to their own benefit; that the principal office of 
thèse corporations is in the city of Bristol, in the county of Washington, 
state of Virginia; and that the Virginia, Tennessee & Carolina Company, 
through the several local eompanies, has converted the greater portion 
of the land and valuable properties of the said several eompanies into 
bonds and mortgage securities, and ail the assets hâve been taken out 
of the state, and made way with, by the Virginia, Tennessee & Carolina 
Company. The complainants charge that a receiver ought to be ap- 
pointed instanter, and that due notice is impracticable; that the défend- 
ants bave been, and are now, converting the assets of the company, and 
haMe been goilty of maladministration and misappropriation. The bilJ 
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prays for an account of the moneys due the complainants, and ail other 
n'ioneys due from the four corporations défendant; that certain convey- 
ances by the Virginia, Tennessee & Carolina Company to the Jand Com- 
pany be declared void, and a reconveyance ordered, and, when sold to 
innocent purchasers, that an account be taken; that the land company 
be dissolved, and its assets, after the payment of the debts, be divided 
among the stockholders; that the construction company be dissolved, 
and its assets divided; that the railroad company be dissolved, and its 
assets divided; that an account be had of the money wrongfully taken 
by certain of the défendants while acting as managers and directors; that 
an account be taken of ail the stock of the Virginia, Teiuiessee & Car- 
olina Company issued without lawful considération, for the benefit of 
certain of the défendants; that the issue be declared nuU and void, and 
thèse défendants be ordered to deliver up the same for cancellation, or 
pay the face value into court; that an account be had of ail the stock of 
the Virginia, Tennessee & Carolina Company subscribed to by the de- 
fendants, and they be directed to pay the balance unpaid thereon; that 
the property and assets of the Virginia, Tennessee & Carolina Company 
be applied to the payment of claims asserted against it, and ail other 
just debts, and the balance be distributed among those equitably entitled 
thereto; that a commissioner be appointed to take and state an account, 
showing the amounts due to each of the complainants, the entire indebt- 
edness of the compauies, with their priorities, and the amount of stock 
held by each and every stockholder of each aud every one of said com- 
panies; that an injunction be issued, and a receiver appointed, etc. 

Upon this bill and accompanying affidavits an injunction was issued, 
and a receiver appointed; the proceeding being ex parte, and without 
notice. This order was entered by the judge of the circuit court for the 
fifteenth judicial circuit, acting for the ju<ige of the sixteenth judicial 
circuit, but its opération was subsequently suspended by order of the 
latter. On the 15th of August, 1890, the Virginia, Tennessee & Caro- 
lina Company, the New Jersey corporation, filed a pétition and bond for 
the removal of the cause into the circuit court of the United States for 
the western district of Virginia. The state court was not in session, 
and the pétition and bond vvere not presented to it or any judge thereof. 
The record was thereupon filed in the United States court, and cer- 
tain orders entered thereon. On the 16th of August application was 
made under the Code of Virginia, upon refusai of an injunction by the 
judge of the sixteenth judicial circuit, to a judge of the court of appeals 
of Virginia, upon the original bill and certain supplemental matter added 
thereto, who entered an order of injunction and for the appointment of a 
receiver in substantially the same terms as the original order granted by 
the judge of the fi Iteenth judicial circuit. This application was ex parte, 
and withput notice. On the 2d of September the Virginia, Tennessee 
& Carolina Company applied to the circuit court of the United States for 
the western district of Virginia, by pétition and affidavit, for the removal 
•of the supplemental proceedings into that court, upon the ground of 
local préjudice, and an order was thereupon entered by it, removing said 
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cause. A motion is now made to remand the case under the original 
proceedings for removal, and to set aside the order of removal entered 
upon the second application. 

As to the alleged removal of the cause of August 15th, the statute 
contemplâtes that the pétition and bond should be presented to the state 
court, which was not donc, and it is insisted that the removal was there- 
fore not effected; but it is not necessary to dispose of the serious ques- 
tion involved in that contention. That the pétition and bond should 
hâve been brouglit to the attention of the court below is obvions. 

The question, then, for détermination is whetherthere was a separable 
controversy, which entitled the New Jersey corporation to remove thecause. 
The pétition for removal stated that "there is a controversy which is wholly 
between citizens of différent states, and which can be fully determined be- 
tween them, to-wit, a controversy between your said petitioner, which 
avers that it was at the commencement of this suit, and still is, a citizen of 
the state of New Jersey," and the complainants, giving the names of each of 
them , and showing that two of them were and are citizens of Virginia, two 
of them were and are citizens of New York, one of them was and is a citizen 
of Vermont, and one of them was and is a citizen of the state of Tennessee; 
and concluding: "And that the said Jonas Wilder, Thomas S. Hawk- 
ins, John M. Bailey, John L. Wellington, A. B. Wilder, and William 
G. Sheen, and your petitioner, are actually interested in said contro- 
versy." This does not assert on the part of the petitioner that there 
was a separate controversy between it and each of the three simple 
contract creditors as such, namely Sheen, Bailey, and Hawkins. In 
this the petitioner was correct, though it is now contended on its behalf 
that there is a separable controversy between each of thèse complainants 
and it, because each of thèse complainants bas an individual claim, as 
alleged, for so much money againstthe New Jersey company; but thèse 
averments of indebtedness are incidental to the real controversy raised 
by the bill, and cannol be treated as separate controversies, constituting 
the basis of removing the entire case, under the statute. Graves v. Cor- 
Un, 132 U. S. 571, lOSup. et. Rep. 196; Safe-Deposit Co. v. Huntington, 
117 U. S. 280, 6 Sup. et. Rep. 733. 

It is said there is a separable controversy between the complainants- 
and the New Jersey company, upon the allégations that the Bristol Land 
Company was organized for the benefit of some of the individual défend- 
ants, and with intent to defraud the New Jersey company and its stock- 
holders and creditors, and that the New Jersey company had conveyed. 
lands to the Bristol Land Company without any valuable considération,, 
and in fraud and at great loss; but as to that controversy the Bristol 
Land Company and the individual défendants in question are indis- 
pensable parties, and, besides, the combination charged makes the New 
Jersey company rightly and necessarily a party co-defendant with the 
Bristol company. The theory of the bill is the right of complainants to 
hâve the entire assets of the New Jersey company brought into court for 
the purpose of distribution, and that, under its averments, involves the 
winding up of the varions other corporatiops. If the New Jersey corpo- 
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ration cotilJbe considered as complainant, and the Virginia Coni'panîes 
défendants, thérô would be a separable oontroversy between them; but 
they cannot be so arranged under the circnmstanoès. For the purpœ» 
of determiningwhethér a controversy is separable, the allégations in the 
bill rnust be tafcen as true; and theconibination charged between thèse 
delendants, viewed in that light, does not présent a separable contro- 
versy.' Railroaê'Co. v. Orayson, 119 U. S. 240, 7 Sap. Ct. Rep. 190; 
Raëroad Vo. \\ Mills, 113 U. S. 249, 5 Sup. Ct; Eep. 456. And so in 
respect to the distinction between the hoiders of full-paid and of assess- 
able stock as regards the right to attack the validity of the incorporation 
of the Virginia conipany, and the, fact 'that each of the coinplaining stock- 
holders may hâve purchased at différent' times, and under différent cir- 
cunistances, from the others, and that the claim of eacb creditor may be 
distinguishable from that of the others, thèse matters do not operate to 
split the cause of action 'upon which complainants are proceeding, and 
séparflte défenses do not create separate controversies, within the mean- 
ing of the rernoval act.' Nor is a separate controversy presented because 
complainants might have^ severally prosecuted a suit, whieb they hâve 
properly jointly brought; nor can a défendant say that an action shall 
he severai which a plaintiff elects to make joint. Little v. Giies, 118 U. 
S. 596, 7 Sup. Ct. Rep.'-32'; Graves v. Corbin, supra, and cases cited. 

As to the second order of removal, the snppiemental proceedings must 
be takenas a part of thé entire case, which stands upon the original and 
supplemental and amended bills. As this court has already held the 
présentation of lacts in relation to local préjudice to be prima facie suffi- 
dent, that may be assuraed. Of course, this does not involve passing 
upon the complainants' right to contest that showing as a matter of fact. 
But the difïicuity of this order of removal is thatthere is not a contro- 
versy, within the intent and meaning of the act, between eitizens of the 
State in which the suit is brought and a citizen of another state. Any 
défendant, being such citizen of another state, may remove; but it is es- 
«ential that a controversy should exist between such citizen of another 
:state and eitizens of the state in which suit is brought. Assuming that 
îi single défendant, being a citizen of a state other than that in which 
the suit is brought, who is jointly sued with other défendants, eitizens 
of the same state as the plaintiff, may remove the suit to the circuit 
■court, upon making it appear to the court that, on account of local préj- 
udice' or local influence, he cannot obtain justice in the state court or 
eoUrts=,"still the question re mains wbether this can be doue when the 
plaihtlffs are not ail eitizens of the state in which^sùitis brought, being 
ail conc'èrned adversely tothenon-i-esident défendant, who seeks to re- 
mofè thé case. The language of the act of 1887 is that, "when a suit 
is noW-periding, or may behereafter brought, in any state court in which 
therelsa controversy between- à citizen of the state in which the suit is 
broiighl and a citizen of another state, any défendant being such citizen 
of anotherstate may remoVe," etc. The language of the act of 1867, in 
describihg' the suit, is thé same; and, as to the âctof 1867, it has been 
uniformly held tbat^ ail the persons on one side must be eitizens of the 
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state in which Ihe suit is brought, and ail those on the other citizens of 
some other state. Young v. Parher^s Adm'r, 132 U. S. 267, 10 Sup. Ct. 
Rep. 75, anfl cases citéd. 

Granted that the area of removability was enlarged by the act of 1887, 
inasmuch as any of the défendants may remove, still the rule under the 
act of 1867 apjjlies, that, when the citizenship on the plaintiflPs side of 
the suit is such as to prevent the removal under that act, it is equally 
effective to defeat the right under the act of 1887 . The suit was brought 
in Virginia, and the complainants are only in part citizens of that state. 
The pétition admits this. It states — 

"Thritin the said suit there is a controversy between citizens o£ the state 
in which the said suit is broUght and the citizens of another state, to-wit, a 
controversy between ybur said pétitioner, who avers that he was at the time 
of the bringing of the said suit, and still is, a citizen of the state of New Jer- 
sey, and that tiie complainants Jonas Wilder and ThoniHS S. Hawkins were 
at the tiine of the bringing of said suit, and still are, citizens of the state of 
Virginia; tliat William G. Sheen was at the time df the bringing of this suit, 
and still is, a citizen of the state of Tennessee; that A. B. Wilder was at the 
time of the bringing of this suit, and still is, a citizen of thestateof Vermont; 
and that.Tohn L. Wellington and John M. Bailey were at the time of the bring- 
ing of this suit, and Still are, citizens of the state of New York; and that 
both your pétitioner sand the complainants in the bill are actually interested 
in said controversy. " 

Upon the face of this bill there is no controversy otherwise than as 
stated, and this is fatal to the application. Wearenot to be understood 
as expressing any opinion as to whether the bill can be sustained as at 
présent framed. 

For the reasons given', the entire case must be remanded, and it is so 
ordered. 



United States ». Southebn Pac. R. Co. et al., (two cases.) 
{Circuit Ccmrt, S. D. Callfomia. June 23, 1891.) 

1. Ratlroad Companies— Amalgamation— Congkessional Grants. 

The aot of con^ress of March 3, 1871, auttiorized the Southern Pacifie Railroad 
Company of Callfomia, subject to the laws of Callfomia, to oonstruct a certain Une 
of railroad, and granted it certain lands. The Southern Pacific Railroad Copipany, 
as it then existed, acceptèd said grant, and filed its plat of definite location in the 
proper office August 13, 1873. Said Southern Pacific Railroad Company, as au- 
thorized by the laws of Californià in force at the time of the passage of the act of 
cotgress, Consolidated with other complanies under the name of the Southern Pacific 
Railroad Company, a part of its objeot, as stated in the articles of amalgamation, 
being to construct the railroad mentioned in said act. Thereaf ter said Consolidated 
Company completely built said road, as required by said act, and the road so built 
was acceptèd by the président, and has performed, to the satisfaction of the gov- 
ernment, ail the services required of it under said act. Held, that said Consoli- 
dated Company if not, technically, is, snbstantially, the same company to which 
said act referred; Afflrming Baiiroad Co. v. Poole, 13 Sawy. 544, 33 Fed. Rep. 451 ; 
U. S- V. Railroad Co., and U. S. v. Colton, etc., Co., 45 Ped. Rep. 5%. 

3. Amalgamation— Recoqnized bt CosgBess. 

Fursuant to state authority, recognized by and made a part of the eongressional 
grant cf MarcU 8, 1871, the S. P. R. R. Co., April 15, 1871, filed amended articles of 
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incorporation;, and Aug'ust X3, MTS, -flled, together with the S. P. Br&nch R; K. Co., 

' articles of amalgamation and consolidation, under the name of the S. P. R. R. Co. 

' , Meld, that ^vyhil'e ,iii one sensé a new corporation was f ormed, each was suhstantially 

and practically the same S. P. R. R. Co. mentioned in: the aots of congress, and was 

80 recoçnized by congress, and that the articles of amehdment, amalgamation and 

■ consolidation" were authorized by congrëssional as well asby state législation. 

3. Same. -, . 

Commissloners having from timeto tlme been appointed to report in regard to 
the construction of the Southern Pacific Railroad, the road having been accepted 
by the président, and having been used by the government in the transportation of 
mail, ftiilitary stores, etc. Held, that thèse acts were acts recognizing the défend- 
ant Company 'as the S. P. R. R. Co. to which the act of March 3, IhTl, applies, and that 
the défendant company, being subject to burdeus imposed by the act, is entitled to 
the benefits oonferred by it as a considération for those burdens. 

4. Railkoad CoMPAxiEs — Sl-ccessoks and Assignas. 

Act Gong. July 27, 1868, having expressly, granted lands to the S. P. R. R. Co., 
Us successors and assiç/ns,. it is held, that if the consoUdated company, with the 
amended articles of incorporation, is not technically the same corporation, referred 
to in act March 3, 1871, it is within the express provisions of the grant, being the 
successor or ansign of said company. 

5. Same. 

Inchoate grants were not contemplated by congress when it provided for déduc- 
tions, but lands that had been effectively granted, and to which the title has passed, 
or shall eflFectively pass, and flnally become effectively vested in the grantees upon 
the performance of the preacrlbed conditions. 

6. Same— Proviso in Géants. 

The section of Act Con^. March 3, 1871, granting lands to the Southern Pacific 
Railroad Company, provided that said section should in no way affect or impair the 
righta, présent or prospective, of the Atlantic & Pacific Company. Held, that this 
language did not constitute an exception from the grant, nor a réservation in favor 
of the United States, but that it made the grant to the Southern Pacific Railroad 
Company subject and subordinate to any rights the Atlantic & Pacific Company, a 
prior graatee, may then bave seoured, or might thereafter acquire under the law. 

7. Same. 

The présent and prospective rights of the Atlantic & Pacific Company were to 
secura'the odd sections of land provided for aleng the Une of the road they should 
build by actually building the road and earning the lands by performing the acts 
required. Thelr rights were to earn the lands, and not to obtain thom without earn- 
ing them. 

8. Same — Porfeiture. 

As the Atlantic & Pacific Company never did comply with the condition of the 
grant to it, and as ail of its rights thereunder became forfeited in ]S8(), by act of 
congress, beoause of such noncomplianoe, its rights hâve never ripened into an 
effective grant, and now they never can so ripen. The only condition imposed upon 
the grant to the Southern Pacific Railroad Company has thus become Inoperative. 

9. Same— Pailurb of Piîior Grant. 

The Southçrn Pacific Railroad Company, having performed ail the conditions re- 
quired of it by the act of 1871, thereby aequired a right to the odd sections for the 
prescribed distance on each side of the road, subject only to be defeated by the At- 
lantic & Pacific Company having an older grant, and flling its map of definite loca- 
tion, and performing the other conditions necessary to earn the lands; but the At- 
lantic & Pacific Company never having performed said conditions, and Its grant 
havicg been declared forfeltèd by congress, the lands never were granted to it, 
within the meaning of the act of congress, and the grant to the Southern Pacific 
Railroad Company therefore became effective and perfect without in any way af- 
fecting or ittipairlng any rights of the Atlantic & Pacific Company. 

10. Same- Act or 1886— Efpect of on Grant. 

No claim in the act of July 27, 1866, granting lands to the Atlantic & Pacific Com- 
pany under tlie facts before stated defeats the grant to the Southern Pacific Rail* 
road Company to the odd sections lying within the primary limits of the grant. 
(Syllabus by the Court.) 

In Equity. 

W. H. H. Miller, Atty. Gen., Willo^lghby Cole, U. S. Atty., and Joseph 
H. Call, Sp. Asst, U.,S. Atty. 

Joseph D. Redding and Chapman & Hendrick, for défendants. 
Beiore Sawyeb, Circuit Judge, and Ross, District Judge. 
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Sawyeh, J. Thèse are suits brouglit against the Southern Pacific 
Railroad Company, and parties who hâve purchased the land described, 
and derived title thereto from the Southern Pacific Railroad Company, 
to détermine the adverse claim of title to said lands and to restrain de- 
fendants irom cutting timber thereon, or from hereaiter setting up any 
çlaim of title to said lands. The lands involved in suit No. 177 are sec- 
tions 1, 11, and 13 of township 3, and section 35 of township 4 N., of 
range 15 W., San Bernardino meridian; and ihose in suit No. 178, sec- 
tion 23, township 4 N., range 15 W., same meridian. Thèse lands 
are claimed by défendants under the act of congress of March 3, 1871, 
"to incorporate the Texas Pacific Railroad Co., and to aid in the con- 
struction of its road, and for other purposes." 16 St. 573. Section 23 
of said act is as follo^vs: 

"ïhat for the purpose of Connecting the Texas Pacific Railroad with the 
city of San Francisco, the Soutiiern Pacific Kailroatl Company of California 
is hereby authorized {subject to the laws of California) to construct a line of 
railroad from a point at or near ïehachapa Pass, by way of Los Angeles, to 
the Texas Pacific Railroad at or near tlie Colorado river, with the same rights, 
grants, anU privilèges, and subject to tlie same limitations, restrictions, and 
londitions as were granted to said Southern Pacific Railroad Company of Cal- 
ifornia, by the act of July twenty-seven, eigliteen hundred and sixty-six." 
16 St. 579. 

Section 18 of the act conferring rights upon the Atlantic & Pacific 
Railroad, referred to in the section quoted and conferring the rights un- 
der vsrhich défendants claim, is in the following language: 

"That the Southern Pacific Railroad, a company incorporated under the 
laws of the state of California, is hereby authorized to conneut with the said 
Atlantic & Pacific Railroad, formed unider this act, at siich point, near the 
boundary line of the state of California, as they shall deem most suitable for 
a railroad line to San Francisco, and shall hâve a uniform giuge and rate of 
freight or fare witli said road; and in considération Ihereot, to aid in its con- 
struction, shall hâve similar grants of land, subject to ail the conditions and 
limitations herein provided, and shall be required to construct its road ou the 
like régulations, as to time and manner, with the Atlantic & Pacific Railroad 
herein provided for." 

And the provision of the same act, made applicable to the Southern 
Pacific Railroad Company, and granting it lands putting it upon the 
same iboting in ail particulars with the Atlantic & Pacific Railroad Com- 
pany incorporated by the same act, is as follows: 

"And be it further enacted, that there be and hereby is granted to the At- 
lantic & Pacific Railroad Company, [substitute Southern Pacific Railroad Com- 
pany,] its successors and assigns, for the purpose of aiding in the construc- 
tion of said railroad and telegraph line to the Pacific Coast, and to secure the 
safe and speedy transportation of the mails, troops, munitions of war, and 
public stores, over the route of sàid line of railway and its branches, every 
alternate section of public land, net minerai, designated by odd nurabers, to 
the amount of twenty alternate sections per mile, on each side of said railroad 
line, as said company may adopt, througli the territories of the United States, 
and ten alternate sections of land per mile on each side of said railroad when- 
ever it passes through any state, and whenever, on the line thereof, thé United 
States hâve full title, net reserved, sold, granted, or otherwise appropriated, 
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and free' from pre-emption or other claima or rights, at the tirae the line of 
said load îs designated by a plat thereof, filed in the office of the comtnissioner 
of the général laiid-otBcè; and whenever, prier to said time, any of said sec- 
tions or parts of sections shall hâve béen granted, sold, reserved, Qccupied by 
homestead settlers, or pre-empted, or otiierwise disposedof, other lands shall 
be selected by said company in lieu thereof, under the diiection of the secre- 
taryof the interior.in alternate sections, and designated by odd numbers, net 
more than ten miles beyond the limits of said alternate sections, and not in- 
eliiding the reserved numbers: provided, that if saie! route shall be found upon 
the line of any other railroad route, to aid in the construction of which lands 
hâve beeu heretofore granted by the United States, as far as the routes are 
upon the saine gênerai line, the amount of land heretofore granted, shall be 
deducted from the amount granted bythis act.." 14 St. 294, § 3. 

Substitute in this section the words, "the Southern Pacific Railroad 
Company" for the words, "the Atlantic & Pacific Railroad Company," 
and we shall hâve the grant to the Southern Pacific Railroad Company 
both by the act of 1866, .and the act of 1871. Soon after the passage 
of the said act of March 3, 1871, to-wit: on April 3, 1871, the Southern 
Pacific Railroad Company as it thén existed, designated tbe line of its 
road from Tehatchapa Pass by way of Los Angeles, to Fort Yuma, on 
the Colorado river, which it on that day filed in the oîïice of the coin- 
missioner of the gênerai land-office, and thereby the grant under said act 
of congréss attached toall the odd sections of land, to which itcould attach 
under the provisions of said act of cong'ress. Afterwards, on the 12th day 
of August, 1873, the said Southern Pacific Railroad Company, in ail re- 
spects as cuthorized by the laws of the state of California, existing and 
in force before and ai the tiriie of the passage of said act of congréss 
pf March 3, 1871, incorporating the Texas Pacific Railroad Company, 
amalgamated and consolidated with.seyeral smaller companies as shown 
by Exhibits A,.B, annexed to the bill of complaint in thèse cases; the 
said Consolidated company being called by the name of "The Southern 
Pacific Railrbad Company," a part of the object stated in said articles of 
aniàlgamatiôh being to construct "a line of railroad from a point at or 
near Tehachapa Pass by way of Los Angeles, to the Texas Pacific Rail- 
road at or near the Colorado river, a distance of three hundred and 
fwenty-four miles as near as may be," in pursuance of said provisions 
granting the right so to build a railroad to the Southerii Pacific Railroad 
Company as provided in said section 23, in said act, incorporating said 
■Texas Pacific Railroad Company, hereinbefore cited, said company hav- 
"ing been amalgamated and consolidated under the sâme name and style 
as the principal company sb incorporated and amalgçitiiated, viz. : "The 
Southern Pacific Railrpa,d Company." ' The said amalgamated and con- 
soljdated company afterwards built the said railrQa.d along the line so 
'hereinbefore designated from Tehachapa Pass by the way of Los Angeles 
ito the Colorado river, and ftally completed the same within the time, and 
•in ail rèsjjects, as required by said act of congres»; and the said several 
sections were examined frOm time to time, and reported upon to the 
président by commissioijers àppointed for the purpose, and the whole line 
accepted by the président. Ever siuce its completion and acceptance, 
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the said road bas performed to the satisfaction of the United States gov- 
erhmuht, àll the services, such as carryihg the mails, transpbrting troops, 
supplies, etc.', in ail réspçcts ap required' by thé provisions of said act of 
cdngress incorporating the Texas Pacifie Railtoàd Conipany; and said 
services hâve been acce^ted by the United States. 

The Atlantic & Pacific Railroad Company, on March 12, 1872, long 
subséquent to the dèfinite location of the line of the Southern Pacific 
line, and after it coriimènced building its road, filed in the office of the 
seci-etary of the interior;^ — not in the office of the coniraissioiier of the 
gênerai land-office — two inaps of portions of a line of road in the staté of 
California. Thèse wère the first maps of any part of the contemplatéd 
road in California ever filed. Thèse maps are designated "Master's Ex- 
hibits Nos. 122 and 127." Some time subsequentïy, the said compâny 
filed in the same office, tyvo other maps designated "Master's Exhibits 
Nos. 130 and 131." Thèse are the only maps filed relating to the loca- 
tion of the California portion of the Atlantic & Pacific road. The At- 
lantic & Pacific Railroad Company néver constructed any portion of the 
road aufhorized to be constructed by it, in the state of California: and 
for failure to construct sàid road or any part of it, congress, on July 6, 
1886, passed an act declaring a forfeiture of ail lands'within the state of 
California, before granted to it, to aid in the construction of the road. 
24 St. 123. The Une of the Atlantic & Pacific Railroad, as shown upon 
said maps filed in the office of the secretary of the interior, crosses the 
line of the Southern Pacific Railroad as located by its said maps and as 
constructed from Tehachapa Pass by the way of Los Angeles to the Col- 
orado river, but said lines are not located along the same gênerai route. 
The lands in controversy lie within 20 miles of both of said lines as so 
located and shown, where they cross each other. The said lands bave 
been convéyed by the said Southern Pacific Railroad Company, respond- 
ent, which constructed its road as aforesaid, to the other respondents to 
this suit, and the title so convéyed, is now vested in them. 

The first point made by cOmplainants is, that the présent Southern Pa- 
cific Railroad Companjr, which built the road after the amalgamation and 
consolidation with sundry smaller roads mentioned, under the same name 
as the old compauy, and professedly for the same purpose, made in pur- 
suance of the statutes of the state of California, authorizing such consol- 
idation and amalgamation, which statutes were in force at the date of 
the congressional grant in question, and prior to which consolidation the 
grant by congress was made, and which road was to be built in accord- 
aiice with the laws of the state of California, is not the identical vSouth- 
ern' Pacific Railroad Company, to which the act referred, and the grant 
was made, and therefôre, that the défendant took nothing under the act 
of congress. This point is not iiew îh this court, as it was fuUy consid- 
ered and overruled in Railroad Co. v. Poole, 12 SaWy. 544, 545, 32 Ped. 
Rep. 451. Again, the point was made and earnestly urged in the south- 
ern district of California! in V. S. v. RoMroad Cq. and U. S. v. Colton, etc., 
Co., and the district judge in an able opinion, concurred in, on this point, 
by thè circuit judge^thoroughly examined the point, and overruled it, cit- 
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ing with approval also, the case of Bailroad Co. v. Poole, referred to, and 
affiriïiirig it. (14 Sawy. 623, 45 Fed. Rep. 596 et seq.) See, also, 
Railroad Co.v. Orton, 6 Sawy. 160, 32 Fed. Rep. 457. We shall ad- 
hère to the ruling made in thèse cases till the point is otherwise deter- 
mined by tbe suprême court. 

It is earnestly urged on the part of the respondents, that the filing in 
the office of the secretary of the interior, of the fragmeritarj'' maps of the 
location of the line of ti.e contemplated Atlantic & Pacific road, and to 
points not authorized by the law, does not constitute a location of the 
line in such sensé, or légal form, as to give any right whatever under the 
act, to the Atlantic & Pacific Company; and, that, it in no way affeCts 
thp action or rights of the Southern Pacific Company. For the purposes 
of this case, however, without deciding, or discussing the matter, I shall 
assume that the filing of thèse maps in the office of the secretary of the 
interior, instead of the commissioner of the gênerai land-office, to hâve 
been so far regular, and in accordance with the law granting the rights 
contemplated to the companj', since, upon the view I take upon the 
rights of the parties, and of the effect of the act forfeiting the grant to 
the Atlantic & Pacific Company, it wiU. not be necessary to décide the 
point raised. 

The only remaining question is, whether, in view of ail the facts of 
the case, the clause in the provision of section 23 in the act of 1871, 
"that this section shall in no way afl'ect or impair the rights, présent, or 
prospective, of tlie Atlantic & Pacific Railroad Company, or any other 
railroad company," or any clause in the act of 1866, under the iacts of 
the case, defeats Ihe grant to the Southern Pacific Railroad Company to 
thèse lands, which lie within the primary limits of the grant? This 
question did not arise in U. S. v. Bailmad Co. and U. S. v. Colton, etc. , Co. , 14 
Sawy. 620, 45 Fed. Rep. 596. It is now directly presented however, 
and we address ourselves to its considération and solution. In my judg- 
ment, neither the proviso to section 23 of the act of 1871, nor any jn-o- 
vision of the act of 1866, defeats the title to the lands in question, in 
view of ail the facts in the case. That proviso is as follows: "Provided 
however, that this section shall in no way affect or impair the rights prés- 
ent or prospective of the Atlantic & Pacific Railroad Company, or any other 
Company." Now what is the fair import of this language? What was 
the intent of congress, in view of the important objects sought, in mak- 
ing the grant to respondents, in adopting this peculiar language? It is 
not the language of exception from the grant, of any lands that the At- 
lantic & Pacific Company might lay claim to without earning them un- 
der the statute. It is not the language of exception at ail. On the con- 
trary, it merely made the grant to défendant, subordinate, and subject 
to.any rights, that the Atlantic & Pacific Company may then bave se- 
cured, or might thereal ter, acquire under the law, authorizing it to ac- 
quire lands, by the' performance of the acts prescribed. Congress in- 
tended that the respondent should not interfère with any lands which 
that other company shpuld lawfully earn. It simply intended to pro- 
tect any rights, that it should acquire, by performing the required acts. 
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What were "the rights, présent and prospective of the Atlantic & Pacific 
Railroad Company?" Their rights were to secure the odd sections of 
Jand provided for along the line of the road they should huild, by adually 
btiUding the road, and earning the lands by performing the acts required. 
Their rights were to eara the lands, and not to obtain them without earning 
them. Congress has nowhere provided, or contemplated, that this Com- 
pany should file a plat of a route for a railroad, and then play the rôle 
of the dog in the manger, and neither huild the road itselC, and therehy 
earn the lands, nor allow the respondents to build one, and earn the 
lands under another grant. The Atlantic & Pacific Company never did 
anything to earn thèse lands, except to file, what it was pleased to term 
a "map of the location of its route," six years after the date of the grant, 
and one year after the respondent had located its road under the grant, 
made five years subsequently , and after it had commenced buildng the 
road; and for failure to comply with the ternis of the grant, by the At- 
lantic & Pacific Company, congress, in 1886, (24 St. 123, 124,) passed 
an act forfeiting its right to earn thèse lands altogether. Thus its rights 
"présent" and "prospective," hâve never ripened into an effective grant, 
and now they never can so ripen. They now hâve, and can hâve no 
further rights in thèse lands, whether the respondents get them or not. 
The building of its road, by the respondents, and earning thèse lands, 
which the other party has itself failed to earn, and now never can earn, 
can in no possible way "affect or impair" any rights the other company 
now has, or ever did hâve. And had that company built the road, and 
earned the lands, the respondent woUld not hâve got them, for that 
would hâve been to afïect or impair its rights. 

The présent right of the Atlantic & Pacific Company was to earn the 
lands by the performance of the required conditions, and the prospective 
rights, the right to hâve the lands when so earned. This is ail there is 
of it, and it did neither. Now the grant to the Southern Pacific, being 
subjéct, and subordinate, to those rights, could not in any way, or in 
any degree, bave afi'ected, or impaired them, because the Atlantic & Pa- 
cific Railroad Company, had it performed the conditions would bave 
taken the said land under the act. It utterly failed to perform the con- 
ditions, and ail its rights bave been forfeited, and now the pateuting of 
the lands to the Southern Pacific cannot in any way possible afifect any 
of thèse rights which do not now exist. Thus the rights of the Atlantic 
& Pacific Company présent or prospective, never could hâve been affected 
by the acts of the Southern Pacific, which only took the lands in case 
the other company did not. It seems to me, that any other view, is ut- 
terly untenable. The respondent was in the position, that it was com- 
pelled to takë its grant subordinate, and subject to the prior grant. It 
only took what would not be required to satisfy the prior valid daim, 
had the work been performed. The prior claimant failed to acquire any 
real right to the lands, by earning them, and they were forfeited and 
left to the respondent to earn under its grant, and it has faithfully earned 
theto without in the slightest degree "afiecting or impairing any prior 
rights" "présent or prospective," and it now cannot impair them. It 
v.46F.no.l2— 44 
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seeipa tp mej that the resppndent ig ijustly entitled to thes^Iands flnder 
its grant, , An, exception., from,^ granj',, is an entirely diBerçnt matter 
froin taking agrant subject to other çlaims, or rights, as is,- nianjfestly, 
the case hère. When the other claims are satisfied, or lost, thegrantee, 
subject tp those rights, takes what is left. The provisoit|' section 23 of 
the act of J871, seems to;me,,dearly to.presaibe ail the limitations miended by 
congresa in tiat ad to be put upon the grant to respondent. , It, is spécifie and 
clear ou this point, and, onJy intenclpd to be subject to any rights that 
shouid be actually acquired and. perfected under any prior act. The 
relerence to the act of 1866, does not modify the provision in this par- 
ticulnr section. It puts .no restriction upon. respondent, not expressly 
put upon the Southern Pacific Company by the act of 1866, and that act, 
in the preqise language used, taken literally, or substantially, does not 
affect this pojnt. In that act, the Southern Pacific Company was put 
upon tiie précise footing with the Atlantic & Pacific Companj'. Both 
tnok under. the. same act, upon equal terms. In the act of, 1871, tlie 
Southern Pacific Company was put upon the same footing as the South- 
ern Pacific Company was put by tlie act of 1866. The proviso in sec- 
tion 3 of the latter act is — 

"Tliiit if said route sliall be fount] upon the lineof any other railroad route, 
to aiil in the construction of which lands hâve been heretofore granted by the 
United States, as /a?' as the routes' areupon the sume i/eneralline, theamount 
of hmd heretofore granted shall be dtducted from the amount granted by tins 
act." ' : ■ , ■ 

The language is "hâve been heretofore granted;" that is to say, granted 
hejore the passade of the act of 1866, not the act of 1871. The rights of the 
Southern Pacific, granted by section 18 were not afï'ected by any act 
that shouid be thereafter passed, and the rights of the Southern Pacific 
Company under tlie act of 1871, are the same as those of the Soutliern 
Pacific Company under the act of 1866, and under this provisô are only 
affected by grants niadepnor to the passage of the act of 1866. To hold 
otherwise, would be, to change the language of the acts. But the ]ine 
of tlie Southern Pacific road is not on the lineof the "Atlantic and Pacif- 
ic" route as dçsignated on what is claimed to be its map of location. 
The tvvo roads are not "upon the same gênerai line." They simply cross 
each other. But again: The fair construction of this proviso, and as 
it was intended by congress, in view of the object sought, is, that "lands 
that hâve heretofore been granted," and "the amount of land" to be ded- 
icated, means lands that hâve been effectively granted, and to which the 
title has passed, oxshaW. effectively pass out of the United States, and finally 
hefiome effectively vested. in the, gra-ntees upon. the performance of the presaibed 
condiliom. It dôes not mean inchoafe grftnts, that are not finally per- 
fected — grants that become forfeited by failure to earii them by perform- 
irig the prescribed conditions or any of them. Thèse, do not, ultimately , 
become grants at ail, withii^ the meaning of the act, and intent pf con- 
gress. Congress was anxious to procure the construction of thèse great 
Works, for military, .mail-carrying, and other uses, and thereby also de- 
velop the resources of the cpuntry, and make a market fpr the public 
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lands. It contributed nothing, because it received double price for the 
even sections. In thèse provisions, it was, only solicitons to protect the 
vested rights of prior grantees in lands fairly earned in constructing 
Works of a sirailar kind in pursuance of a similar policy. It did not 
seek, by forfeitures, to évade ils obligations to subséquent roads, and 
thereby increase its own property, at the expense of those who, actually 
carry out the objects of the law, and fairly earn the lands intended for 
thém. \Ve cannot attribute any sueh unworthy purpose, or motive to 
congress. It manifestly, intended, that the subséquent grantees should 
take the odd sections subject only to prior rights, and when the prior 
grants failed, and finally, became no grants, by reasons of a failure to 
perform the conditions necessary to perfect thegrant, and when no rights 
can possibly be further affected by the grant to the subséquent grantee, 
that the làtter, upon complying with the terras of its grant should hâve 
the lands, not ultiniately, or effectively granted under the prior acts of 
congressv Effective, completed grants only, are contemplated in tins 
proviso. ' 

Now, in my jùdgment, the case is clearly this, and nothing more. 
The act of 1866 gave the Atlantic & Pacific Company the right to build 
a railroad with the right of location witiiin the provisions of the acts; to 
receivethé odd sections of land along the gênerai line of its route, upon 
building the road as required, but upon no other conditions. The grantee 
did not, for six years, do anything to locate its road in the stato of Cali- 
fornia, or earn the grant. ' The act of 1871 was passed, making a similar 
grant to respondent, subject however to any prior rights of the other 
Company. Within a month it filed its map of location, and immediately, 
went to work and continued till it performed ail the required conditions, 
had its road completed, and aecepted by the président, and earned its 
lands. By filing its map of definite location, it acqmred a right to the 
odd sections for the prescribed distance on each side of the road, subject 
only to be defeated by the Atlantic & Pacific Company, having an older 
grant, by filing its map of definite location, and then performing the otlier 
conditions necessary to earn the lands. At the tihie df locating the Southern 
Pacific line, there was nothing to indicate that the Atlantic & Pacific 
would ever move in the matter. A year afterwards, and six years after 
the date of its grant, the Atlantic & Pacific Company filed what is claimed 
to be its definite location; and by that act, if properly donc, and not al- 
ready too late, undér the law, it acquired what? Not a perfect, or com- 
plète title, to the land but at inost a teraporary provisional title, with a 
right to build the road, earn the lands, along its line, perfect its title, 
and defeat the right of the respohdents to acquire the land. But it did 
nothing more, and, after waiting 20 years for it, without anything more 
being done, congress passed the act referred to, forfeiting its grant, and 
the lands never were fuUy granted— ne ver became granted, within the 
reasonable meaning of the act of congress providing for deducting there- 
from subséquent grants, and thereby the grant to respondents^ became 
effective arld perfect, without in the Slightest degree, or "in any way," 
"affecting" or "impairing ahy right," "présent ôr prospective" of the 
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Atlantic & Pacific Company, or any other prior grantee. If this be not 
the true view of the case, th en no lands could bave been acquired by 
the respondents under its grants, and the act, purporting to be a grant, 
as to it, was a dead letter — a mère illusion; for, if the acts mentioned, 
perfornied by the Atlantic & Pacific Company, at that date could utterly 
deleat the grant of thèse lands as to the respondents, any location re- 
spondents could hâve made, could bave been defeated by similar action, 
and the thereafter, noa-action of the Atlantic & Pacific Compan}^; for it 
could subsequently locate upon the same line, in the same sensé, as that 
upon vvhich respondents did locate, and in the same manner, defeat the 
latter grant. 

I am, therefore, of the opinion, that the earning and acquiring of 
thèse lands by the respondents, under the conditions shown by the rec- 
ord, in no way aS'eeted, or impaired, the "rights présent or prospective," 
of the Atlantic & Pacific Railroad Company, or any other, within the 
nieaning of the act of congress; and that, thèse lands are not lands here- 
tolbre, or at any time, granted by the act of congress in such sensé as 
to require.them to be deducted along the gênerai line of the road, or 
otherwise, within the meaning of the acts of congress of 1866, and 1871, 
or of either of them. 

Under the views expressed, the amended bills must be dismissed, and 
it is so ordered, without cosis. 

Ross, J. Thèse cases bave been argued and submitted together. The 
suits are brought to quiet the complainants' alleged title to certain lands 
and to enjoin défendant from asserting or claiming any title thereto. 
The lands are claimed by the défendant by virtue of the act of congress 
of March 3, 1871, entitled "An act to incorporale the Texas Pacific Rail- 
road Company, and to aid in the construction of its road, and for other 
purposes." 16 St. U, S. 573, By the 23d section of tha,t act it was pro- 
vided as folio ws: 

"Thfit for the purpose of Connecting the Texas Pacific Railroad with the 
city of San Francisco, the Southern Pacific Kaihoad Company of Ciilifornia is 
hereby aiitliorized (subject to tlie laws of Cahtornia) to construct a line of rail- 
road from a point at or near Tehachapa Pass, by way of Los Angeles, to the 
Texas Pacifie Railroad at or near the Colorado river, with the same rights, 
grants, and privilèges, and subject to the same limitations, restrictions, and 
conditions as were granted to said Southern Pacific Kailroad Company of Cal- 
ifornia by the act of July 27, 1866. provided, hovveyer, that this section sliall 
in no way affect or impair the rights, présent or prospective, of tlie Atlantic 
and Pacific Railroad Company, or any other railroad company." 

The évidence in the case shows that the défendant company accepted 
this grant and on the 3d of April, 1871, filed in the office of the com- 
roissioner of the gênerai land-ofïiee, a plat showing the definite location 
of the road it was theréby authorized to build, and proceeded to build 
it and completed its construction, to the satisfaction of the government, 
in January, 1878, It thereby earned the lands embraced by the grant 
to it. The point that the présent Southern Pacific Railroad Company 
is not the same Southern Pacific Railroad Company to which the act of 
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March 3, 1871, àpplied, was deèided againstthe govemmentin the récent 
cases of U. 8. v. Railroad C'o. and U. S. v. ColUm, etc., Co., 45 Fed. R«p. 
596, (March 6, 1891.) The reasons for so holding wére given atlength 
in the opiaions then rendered, and need not now beïepeated. 

It is admitted that the lands in controversy in the présent suits are 
situate within 20 miles of the line of road so located and built by the 
Southern Pacific Company, but as they are also v/ithin 20 miles of the 
line that the Atlantic & Pacific Railroad Company, under the act of con- 
gress of July 27, 1866, designated for its road, it is earnestly contended 
on behalf of the government that they are excluded from the grant to the 
Southern Pacific Company. When the cases of U. S. v. Railroad Co. and 
U. S. V. Colton, etc., Co., 39 Fed. Rep. 132, were before the court on de- 
murrers to the bills — the lands then involyed being within the indemnity 
limits of the Atlantic & Pacific grant and within the primary limits of 
that to the Southern Pacific Company — it was said: 

"Had they been situated within 20 miles of the cJesignated route of the At- 
lantic & Pacific Company they would clearly hâve fuUen witliin the grant to 
that Company and conseqnently hâve been exchided from the subséquent 
grant to the Southern Pacific Company ; for, if the construction above put 
upon the act of July 27, 1B66, be tîie correct one, every alternate section of 
public land, designated by odd numbers, within 20 miles of the line of the 
road, as deflnitely fixed, would hâve passed to the Atlantic & Pacific Com- 
pany as of tlie date of its grant. " 

That, though obiter, vvotild undoubtedly hâve been so had the Atlan- 
tic & Pacific Company earned the lands by building the road for which 
the grant was made. But is it true where it appears that the road was 
not built and where the grant to the Atlantic & Pacific Company for that 
reason bas been subsequently declared forfeited by congress? is the ques- 
tion now involved and to be decided. The grant to the Atlantic & Pa- 
cific Company was the prior grant — it having been made by the act of 
July 27, 1866, entitled "An act granting lands to aid in the construction 
of a railroad and telegraph line in the Htates of Missouri and Arkansas 
to the Pacific coast." 14 St. U. S. 293. By that act the Atlantic & 
Pacific Company was authorized to construct a railroad — 
"Beglnning at or near the town of Springfleld, in the state of Missouri, 
thence to the western boundary of said atate, and thence, by the most eligi- 
ble rajlroad route as shall be determined by the said company, to a point on 
the Canadian river; thence to the town of Albuqueique on the river Del 
Norte, and thence by way of the Agua Frio or other suitable pass to the head- 
waters of the Colorado Chiquito, and thence along the 35th parallel of lati- 
tude, as near as may be found most suitable for a railroad route, to the Colo- 
rado river at such point as may be selected by said company for crossing; 
thence by the most practicable and eligibie route to the Pacific." 

To aid in the construction of the road there was granted to the Atlan- 
tic & Pacific Company, by the third section of the act, every alternate 
section of public land, not minerai, designated by odd numbers, to the 
amount of 10 sections on each side of the road whenever it passes through 
a State — 

"And whenever on the Une thereof the United States hâve full tîtle, not re- 
served, sold, granted, or otherwise appropriated, and free from pre-emption 
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or other claiœs or rJghts, at' the time the line of said road is designated by a 
,p]at ttierebf flled i n. the office of the coinnxJssiuner of tbe gênerai land-offlce, 
and vvhenever," etc. . . , , 

The Atlantic & Pacific Company did nothing towards locating its line 
of road in California until March 12, 1872, and never did do anything to- 
wards building it; in conséquence of whicli congress, in 1886, passed an 
act declariiig îts Jand grant forfeited. In the mean time, that is to say, 
March 3 j 1871, thé grant under which the défendant company claims 
the lands in controverây was made. Those lands were at that date public 
lands of the^ United Stâ;tes, for it la not pretended that the Atlantic & 
Pacific Company designated the route of its road prior to March, 1872, 
and ils grant, as haS' been seen, was only for such public lands, desig- 
nated by odd numbers and non-minerai :n character, as should fall within 
the designated limita and be, at the time the Une of its road should be des- 
ignated by a plat therecf filed in the office of the commissiorier of the gênerai 
land-office, not 'reserved, sold, granted, or otherwise appropriated and 
free from pre-èmption or other daims or rights. No valid reason, there- 
fore, existed why congress could not'înclude the lands in controversy in 
the grant it made to the Southern Pacific Railroad Company. Did it 
do sp?, The act of'.March 3,, 1871, fefer& to that of . July 27, 1866, for 
the ternis of the grant thereby made to the Southern Pacific Company to 
aid it in building a road from a point at or nearTehachapiPass, by way 
of LosiAngeles, to the Texas Pacific, Railroad at or near the Colorado 
river, for the purpose of Connecting the Texas Pacific Railroad with the 
city of San Francisco. The grant was for 10 odd-numbered sections of 
public land, not minerai, on each side of the road. As has already been 
8aid, the lands in controversy hère were at that time public lands of the 
United States. They arewithin 20 njiles of the line of road the South- 
ern Pacific Company was, by thé act of March 3, 1871, authorized to 
locate and build and which it did locateand build and which thegov- 
ernment accepted as hâving been built in compliance with the terms of 
that act and which it bas $ince used for its own purposes. The lands in 
controversy are therefore-, within the primary limits of that grant and 
, justly belong lo the Southern Pacific Company unless there be some- 
thing in the act of MarcLB, 1871, excludingthera from the grant thereby 
made to it. It is urgedthat such exclusion is éfi'ected by the conclud- 
ihg clause of the sectiôiï, tnaking the grant, which is in thèse words: 
"Providèd, howèver, tha!t^ this section shall in no way afFect or impair 
the; rights, présent or prospective, of the Atlantic ^, Pacific Railroad 
Company, or any other railroad company." 

It is plain that this clause is not in the form of an exception from the 
grant. Congress was, of course, aware of its previous grant to the At- 
lantic, & Pacific Conipapy of date July 27, 1866, and being désirons of 
making that to the Soujthern Pacific Company çubordiiiate and subject 
to its previous grants, inserted the prpvi&o, that the grant to the Southern 
Pacific Company should "in no way afiect or impair the rights, présent 
or prospective, of the Atlantic & Pacific Company, or any other railroad 
company," This is by:n,ô means saying, nor is it the équivalent of say- 
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ingj that apy publie lands of the United States that would otherwise be 
embroced by. the grant to the Southern Pacific Company should be ex- 
cli,id,ed frona that grant. It was npt to reserve anything to the United 
State§, but to prqtect the "présent and prospective" rights of the Atlantic 
& Pacific Conipany and any other railroad company to which congress 
niay hâve made grants of lands that the proviso was inserte' .Had the 
line of ropd the Atlantic & Pacific Conjpany was authorized to build by 
the act of july 27, 186(5, been definitely located at the time of the grant 
to the Southern Pacitic Company of March 3, 1871, and had the At- 
lantic & Pacific Company thereafter built its road and thereby earned 
the lands covered by its grant, the lands in controversy would hayegone 
to it without regard to the proviso, in question; for its grant which would 
hâve at.tached to such lands at the time of the definite location of the 
route of its road would bave been perfected by the building of the road 
and the title thus perfected hâve related back to the date of the grant, 
July 27, 1866, and of course bave excluded any subséquent grant cover- 
ing the same lands. But the Atlantic & Pacific Company had not des- 
ignated the route of its road at the time of the grant to the Southern 
Pacific Company of March 3, 1871. It might do so, however, there- 
after and might build the road it was authorized to build and thereby 
earn the lands embraced by the grant to it of July 27, 1866. It had a 
"présent and prospective" right to do so. If it did both of those things, 
it would be entitled to the lands granted to it by that act. If it did not 
do both of those things, it would not be so entitled and the lands would 
remain as they then were, puVjlic lands of the United States. Congress, 
therefore, in making its grant to the Southern Pacific Company of March 
3, 1871, made it subject to those "présent and prospective" rights. 
Had they been perfected by a compliance on the part of the Atlantic & 
Pacific Company with the conditions on which they were based, the title 
to the lands in controversy would hâve become vested in the Atlantic & 
Pacific Company as of date July 27, 1866. But as that company never 
did comply with the conditions of the grant and as allof its rights there- 
under became forfeited in 1886 by act of congress because of such non- 
compliance, there remain no rights of that company to be, or that ever 
can be, affected or impaired by the grant to the Southern Pacitic Com- 
pany of March 8, 1871. The proviso to the twenty-third section of that 
act, in my opinion, was only intended to protect, and its scope went 
only to tbe protection of, the rights of the Atlantic & Pacific Company 
and any qther railroad company to which congress had previously made 
a grant.: It was not intended to reserve to the United States any land 
that would otherwise be included in the granting clause of the act. The 
lands in controversy were public lands of the United States at the time 
of that grant; tbç, terms of the grapting clause include them, provided, 
only^ that the grant be without préjudice to the présent or prospective 
rights of the Atlantic & Pacific Railroad Company, or any other railroad 
company. The Atlantic & Pacific Company bavii^g forfeited its right to 
earn the lands in question by failing to build the road it was required to 
build as a considération for the grant, it neyer acquired any title thereto 
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and théhèeforward there remained no right, "présent or prospective," to 
be affedted or impaired. When its rights becarae forfeited (there being 
no pretense that the case is affectéd by the rights of any other railroad 
Company thaiî those herein spolcen of) there came to an end the only 
condition imposed by congress upon the grant to the Southern Pacific 
Company of March 3, 1871. 

Thèse views render it unnecessary to détermine the question elaborately 
and ably argued by counsel as to whether there ever was a valid désig- 
nation of the route of the proposed road of the Atlantic & Pacific Com- 
pany. 

I concur in the dismissal of the amended bill in each case, without 
costs, and wish to add that I would not hâve written this brief opinion 
had I known the circuit judge was engaged in the préparation of an 
opinion; but as each of us reached the same conclusion in a separate ex- 
amination of the cases, at his suggestion both opinions are flJed. 



Investment Co. of Philadelphia V. Ohio & N. W. li. Co. et al. 

(Circuit Court, S. D. Ohio, W D. June 1, 1891.) 

Railroab Mobtgaoe— Foreclosube— Allowanoe to Counsel. 

Where in the foreclosure of a railroad mortgage the complainant is the holder 
of a majority of the bonds secured, and the trustée, by agreement with the com- 
plainant, has declined to act in the foreclosure proceedings, and is made a co-de- 
tendànt, and fuU allowance has been made to the counsel of complainant and to the 
receiver foi hia services, ail for duties which by the mortgage were assigned to 
the trustée, it was not error to refuse an allowance alsoto the trustee's counsel. 

In Equity. 

Alexander & Green, for trustée. 

Howard C. Hollister, contra. 

Sage, J. This cause is before the court upon an application by the 
trustée under the mortgage for compensation and for counsel fées, to be 
paid out of the proceeds of sale of the défendant company's road un- 
der decree of foreclosure. The mortgage was made by the défend- 
ant the Ohio & North-Western Railroad Company to the défendant the 
Mercantile Trust Company, to secure bonds issued by the first-named 
défendant company. It is in the usual form. It provides that, upon 
the default of the mortgagor to pay its interest coupons within six cal- 
endar months after their niaturity and after demand, the bonds them- 
selves shall become due and payable, and after demand of payment the 
trustée shall, upon the written request of the holders of a majority, en- 
ter upon and take possession of the railroad, its equipments, and ail the 
propèrty included in the mortgage, and operate the road for the benefit 
of the bondholders; and that said trustée shall, at the written request of 
the holders of a majority of the bonds, proceed to foreclose. The com- 
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plainant company is the holder of a majority of the bonds secured by 
the inortgage, and of other claims which are prior liens upon the mort- 
gaged property. The foreclosure proceedings were, with the consent of 
the Mercantile Trust Company, conducted by the complainant. The 
trust Company filed an answer to the bill, and to each of seven cross- 
bills, which set up liens claimed to be prior to the mortgage. Thèse 
answers are merely formai, and in terms leave the conduct of the cause 
to the complainant. Upon the complainant's motion, and with the con- 
sent of the trust company, a receiver was appointed shortly after the fil- 
ing of the bill, and the road was transferred to his possession, and oper- 
ated by him, under the direction of the court, until the confirmation of 
the sale. 

The statement of services rendered by counsel, which was filed with 
the application, shows numerous consultations with theoffieers and coun- 
sel of the complainant company with référence to the proceedings in the 
cause, and fréquent correspondence. It is urged in support of the ap- 
plication that, while there is no reported case in its favor, such allow- 
ances hâve been repeatedly made; citing Central Trust Go. v. St. Louis, 
A. & T. Ry. Co,, where allowances were made to counsel for services 
rendered by them on behalf of the défendant companies; but, as it ap- 
pears from the statement of counsel, those allowances were granted sub- 
stantially on the consent of ail parties to the litigation. That cause was 
pending in the eighth and fifth circuits, but the principal cause proceeded 
in the eighth. The same course was pursued in référence to an allow- 
ance to counsel representing some of the défendants in the suit of the 
Mercantik Trust Co. v. Missouri, K. & T. Ry. Co., which was also in the 
eighth circuit. In that cause, too, the allowance was agreed upon by 
the parties, and the matter did not corne before the court. In the case 
of Central Trust Go. v. Wabash, St. L. & Pac. Ry. Co., in the seventh 
circuit, an allowance was made by the court to the Mercantile Trust 
Company, cross-complainant. That case was like this, in that the pro- 
ceeding was originally in the nature of an application for the appointment 
of a receiver; the ostensible purpose of the bill being to préserve the 
property for the benefit of aU its creditors. The case is not reported. 
As stated by counsel, it was originally begun "by rather an anonymous 
proceeding on behalf of the défendant railway company." The Central 
Trust Company, as the mortgagee of the principal mortgage, was made 
a party défendant, but it had commenced an independent suit in the 
state court of Indiana. Shortly alter the original bill was filed, that 
suit was removed to the fédéral court, and the causes were consolidated, 
and thereafter proceeded as a consolidated cause. There were really no 
proceedings under the Wabash bill, excepting the appointment of a re- 
ceiver. About the time that the Central Trust Company, complainant 
in the consolidated cause, was ready to take a decree of foreclosure, it 
was thought for the best interests of ail concerned that a subséquent col- 
latéral trust mortgage executed to the Mercantile Trust Company should 
be foreclosed, and that company thereupon answered and filed its cross- 
bill, (which was very short,) and the défendant company and the Cen- 
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tral Trust -Company immediately answered, and à decree was thereupoo* 
had. The actual prooeedings of the Mercantile Trust Company, as cross- 
coniplainant, were very simple. The matter of compensation and al- 
lowances of that company, and forits counsel, was relbrred to a spécial, 
niaster. In his printed report of-the prooeedings in the cause he finds 
that counsel had rendered exeeptional services to tlie Wabash Company 
from the very inception of the litigation, for which they had: been al- 
lowed aud paid the sum of $3,000. The master reported that the serv- 
ices of counsel had greatly aided in rendering possible a speedy ending 
of the litigation, and the saving of a considérable amouat of nioney to 
the holders of the borïds seoured by the mortgages to the Central Trust 
Company and the Mercantile Trust Company. He recommended an al- 
lowance for the services rendered by counsel for both companies, and 
in the two différent capacities in which they acted. The matter was 
carefully considered by the court upon exceptions to the master's report,, 
on behalf of some of those who were largely iuterested in the property. 
Tlie report was confirmed, with possibly some slight réductions in the 
araouuts. According to the statements of counsel, whicli I hâve no- 
doubt are correct, aJlowances were granted in the same cause to counsel 
for the Wabash Company.' 

It is urged in support of the application now made that the Mercan- 
tile Trust Conlpany declined to procced in this cause at the express so- 
licitation of the investment company, with the understanding that the 
trust company should bccome a cross-complainant. That course, it is 
stated, was not pursued because of the raquest of counsel lor the com- 
plainiint, on the ground that it would lead to a postpoiiement of the ul- 
timate rosult sought, namely, the foreclosure of the niortgage, and the 
sale of the property; the bill having been filed before the expiration of 
six months after default of paynient of interest upon tlie bonds; and that 
the interests of ail concerned would be furtliercd by the trust company 
merely continuing to be a pnrty de.endaut, and joining inits answer in 
the prayer of the complaiiiant's supplemental bill, which was filed after 
the expiration of six months' default upon the bonds. The statement 
of counsel is frank and full, and as to its lacts is admitted to be true. It 
is proper, also, that it should be stated that the complainant company 
does not o[)pose the ajîplication, neither does it formally consent. It is 
neutral, and submits tlie matter to the décision of the court. 

In the case of Central Trust Go. v. Wahniih, St. L. & Pac. Ry. Co., last 
above referred to, tlie finding was that counsel for the Mercantile Trust 
Company by their services not only aided in rendering possible a speedy 
ending of the litigation, but also saved a considérable sum of money to 
the holders of the niortgage bonds; and the allowance seems to hâve been 
made lor that reason. The case is altogether distinguishable from the 
case now bei'ore the court. The Mercantile Trust Company was not 
merely a défendant, but was a cross-complainant, representing the mort- 
gage made to it as trustée. But that is not this case. Hère the only 
aid was by deelining to aet, and by consenting that the proceedings 
should be conducted by the investment company. The remarks of Chief 
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Justice' Rêdîiei,d xn.8turgesv:Knapp;iliYi, M, are directly applica- 
ble. Speaking of trustées under a railroad inortgage to secure the pay- 
ment of bonds, he said: 

"We think it could sCarcely escape the notice of any one who had seriously 
and patibntly attempted le œasteF ibis question thafc uatil the actual foreclos- 
ure of: the mortgage the trusts inyolved in the contract, and iinpogjéd upon 
the trustées nanied, are entirely fiduçi^ryand execiitory. At first, and so 
long as prompt payment is raade, it is understood, in practice, iiideed, that 
the olBce of such trustées is rather silent, and the diities of the trustées, by 
means of the nêgotiability of tlie bonds atid of the coupons attaclièdl are oi- 
dinarily performed, or expected to be performed, by the corporation oîïicers." 

In this cause at the outset a receiver was appointed, and the property 
passed into his possession, and came under his management. The trus- 
tée never has had; possession of the property. It bas been repeatod'iy 
held in this circuit,"but not in any reportèd case, that the court will not 
allow compensation to the trustée under the mortgage to be paid out of 
the proceeds of sale. Upon an a'pplieatibti very like the 'présent one, in 
the unreported case oî James R. jesup et al. v. Wahash,.St. L. <& Pac. 
Ry. Go. et àl., in the United States circuit court at Toledo, for the north- 
ern district of Ohio, couusel lor the' tiiiiiority bondholders,,claiming to 
represent the trust, and who were défendants in the suit, were denied al- 
lô wance or compensation out of the proceeds of sale of the mortgage 
property. Judge Jackson made the ruling in that case. He concurs 
with rne that in this case counsel for the Mercantile Trust Company are 
not entitled to any allowance or compensation out of the proceeds ofthe 
mortgage property. When the trustée under the mortgage has declined- 
to act or to procèéd to foreclose, neithér it nor its attoriiéy can therealter 
properly claim allowances upon foreclosure out of the proceeds. It does 
not matter for what reason the trustée declined to act. The suit was 
conducted by the investment company, as complainant, on behalf, also, 
of ail the other bondholders. FuU allowance has been made and paid 
out of the proceeds of sale to its counsel, and full payment has been 
made to the receiver for his services in caring for the property, and op- 
erating the road. AU the allowances, thereJbre, which could hâve been 
expected had the trustée, in accordance with the stipulations of the mort- 
gage, taken possession of and operated the road, and by its counsel con- 
ducted the proceedings in foreclosure, bave been made to those who 
upon the trust company's declination rendered services which were by 
the mortgage assigned to the trustée. The services rendered by counsel 
for the Mercantile Trust Company in preparing and filing answers, in 
keeping an eye upon the proceedings, and in consulting from time to 
time with counsel for the complainants, were ail doubtless well enough; 
but it cannot be said that they so contributed to the progress of the 
cause as to entitle theni to be paid out of the proceeds of sale. Besides, 
they are not services provided for in the deed of trust. In Tracy v. Gra- 
vios RaUroad, Co., 13 Mo. App. 295, it was held that a trustée can re- 
ceive paj' out of the trust fund for such services and expenditures only 
as are within the Une of duties imposed upon him by the instrument 
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ctisfttùigthè' trust. Thé' court sai-d that the true test was "whether the 
serWcés and' fexpenses' for which he demands compensation ând reim- 
bursement were either directed bythe terms ol'th« deedof trust, or were 
neeessary to ;a performa^çQ of the duties imposed upon him by that in- 
strument." The!;opiaion of the court will be found to be instructive, 
The ruiing was affirmed in 84 Mo* 210, the suprême court there adopt- 
ing the reasohing and àpproving the conclusion reached by tlie court 
below. 

The application will be denied. 



Arnold et cd. v. Chesebrough etal.^ 
(Circuit Court, E. D. New York. June 30, 1891.) 

1. HUSBANT ATtD WlFB— MAKBIAGB — EviDENCB— BURDEÎI 01' PROOP. 

One who asserts a marriage as the basis of a claim at law or in eqnity must sat- 
isfy the court, upon the whole caae, by a fair prépondérance of proof, not necessa- 
rily when and where such contract was made, but that at some tinae and place it 
was made. 
S. Same — MaeSiage— How Pboved — Inferences. 

Marriage may be proved by circumstantial évidence, by proof of the aets and 
déclarations of the parties, of their cohabitation as husband and wife, holding 
themselves out to the world as such. Buch course of life or déclarations do not 
make a marriage, but are legitlmate ground for inferriug that there has been at 
some time a valid marriage contract. 
8. Same — Evidence — Réputé. 

On a disputed question as to the existence of a marriage, évidence of repute in 
the familles of the contracting parties is admission. 
4. Same. 

On the évidence in this case, held that the marriage asserted by complainant was 
not proved. 

In Equity. 

Henry RawcUffe, (John H. V. Arnold, of counsel,) for complainant^^ 

Blm & Schley, (W. S. Logan, of counsel,) for défendant. 

Lacombe, Circuit Judge. This is an action brought by Leonora A. 
Arnold, who claims to be a legitimate daughter of Blasius More Chese- 
brough, against the executors and trustées under the will of his mother, 
Margaret Chesebrough, deceased, such will directing that, upon thedeath 
of Blasius, (anevent which happened in 1866,) one equal half part of 
her residuary estàte should be paid to his lawful issue, if any. It is not 
disputed, upon the proofs, that the complainant's mother is Joséphine, 
a daughter of Mrs. Rachel Cregier, nor that her father was Blasius M. 
Chesebrough. It appeàrs that she was born (October 9, 1857) in the 
house of her grandmother, (Mrs. Cregièl',) in this city, and that for sev- 
eral years prior thereto her fa'thër and mother lived together, as manand 
wii'e, in hôtels, in'boarding-houses, in apartments, and also at her grand- 

'Koported by Edward G. Benedict, Esq., of the New York bar 
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mother's. It is essential to the complainant's case, however, that the 
fact of a marriage between her father and mother should be shown by 
compétent évidence, to the satisfaction of the court. The question to be 
determined is a question of fact, to be settled upoji a considération of ail 
the compétent and relevant évidence in the case. It is a fact which, at 
the close of the case, the complainant must show to be established by a 
fair prépondérance of proof. As the évidence is being put in, the weight 
in either scale may vary, and such prépondérance may shift from side 
to side, but the burden of proof which the complainant assunied when 
sho filed her bill she must show herself able to sustain when the case is 
closed, or she bas failed. There is no presumption of law in such a case. 
Blackbum v. Crawjords, 3 Wall. 186. Such presumptions of fact, or 
rather such unproved inferences from proved circumstances, as human 
expérience will warrant the trier of the facts in drawing, may constantly 
vary, may be of greater or of less force, controlling of the final décision, 
or of no efîect thereon, just as there may be change in the number and 
character of those proved fabts from which it is sought to draw the infer- 
ences; and the final conclusion must be drawn with a due regard to the 
entire body oi compétent and material proof. Marriage may be proved 
by circumstantial évidence, by proof of the acts and déclarations of the 
parties, of their cohabitation as husband and wife, holding themselves 
out to the world as sustaining tbat honorable relation to each other. But 
neither such a course of life nor such déclarations make a marriage, nor 
dothey even directly or afiirmatively establish it. They may, it satis- 
factorily proved and sufficiently strong, belegitimategroundforinferring 
that there bas been a valid marriage, — a contract, that is, (with or with- 
out any cereraony,) whereby, at some time and place, the parties agrée 
together, per verha de pressenti, to be husband and wife, following that 
agreement by cohabitation as such. Whoever asserts a marriage as the 
basis of a claim at law or equity must satisfy the court, upon the whoJe 
case, by a fair prépondérance of proof, not necessarily wnere and wlien 
such contract was made, but that at some time and place it was made. 
If it is sought to prove that fact by circumstantial évidence, the triers 
of the fact must first détermine what circumstances are lairly proved, and 
then décide whether ail those circumstances, taken together, constrain 
the mind to accept the inference that such contract was made. 

Blasius M. Chesebrough, who claimed to hâve purchased a title of no- 
bility in Austria, and liked to be known as "Count," is described, truth- 
fully enough, by counsel, as a very eccentric man, bombastic, pompous, 
and extravagant; but this by no means complètes his picture. He was 
under no restraint, self-imposed or otherwise; absolutely selfish; seeking 
pleasure in the constant gratification of his sensual appetites; reckless, 
roystering, dissipated; rarely completely sober; a fréquenter of bawdy- 
houses; a bad son; a mère brute when inflamed with drink; and yet 
contemplating himself and his position in the community with a self- 
complacent conceit, which esteemed "Count" Chesebrough as something 
superior tomerecommon clay. In 1854, when he first encountered José- 
phine Cregier, (though some testimony would make the date 1863,) he was 
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abou;t 35 ye^rs of âge and she waa 16. Thyy njet at Sirocco's dancing- 
îoom» lin Bond; Street, (Blasius having apartments in the same building,) 
and th3.t sarae night she shared his bed. Shortly thereafter she left her 
mother's home., and lived with him in Bond street and elsewhere, and 
the testipiony is uncontradicted that. for weeks certainly, probably for 
months, they maintained a meretricious connection. It is contended 
by the oomplainant that subsequently, in 1854, they were married in 
ihe city of Baltimore, whither theyfmade a tri p for that express purpose; 
;and Joséphine herself, testifying for the comphxinant, gave direct évi- 
dence to that eSect. Subsequently, wben ealled by the défendants, she 
retracted her former statemeut, a^id t«stified that she was never married 
to Blasius, M. Chesebrough in Baltimore or elsewhere. If her later tes- 
linaony were to be acoeptçd, there need be no furth.er inquiry.. Certainly, 
in yiew of her admitted perjury, the çomplainant canpot insist that her 
testimony affords direct proof of a marriage. If her évidence both ways 
PO that point be disregarded, such proof can only be found, if at ail, as 
a neoesgary, and natural inference frora ail auch cirqumstances as are es-^ 
•tablishedby the testimony of crédible witnesses. j 

To discuss at lengtb this testimony, extremely voluminous, and a 
large part of it taken under exception, is whoUy unnecessary. The 
point tobe deeided is purely a question of fact. The conclusion reached, 
aiter considération of a multitude of ci rcu m stances, peculiar to the case, 
would be of no value as a précèdent in other cases, where the circum- 
£ tances were not identicaj. It' will be-enough, therefore, to indicate, 
with great brevity, some of the reasons which lead to the conclusion 
that Blasius M. Chesebrough and Joséphine Cregier were not husband 
and wii'e. The intevcourae was originally meretricious, and there was 
no reason why Blasius should change it. Marriage was not needed as 
the priée to be paid for the gratification of some passion. The girl had 
already yielded, apparently without much objection, to his solicjtation, 
and was, living with him as his rnistress. That marriage was a répara- 
tion, which he ought to make her for having gratified liis passion at the 
sacrifice of her virtue, was an idea which there is certainly no reason to 
suppose would ever bave entered the head of Blasius Chesebrough, nor 
been entertained there long had it been suggested by another. Until 
the tltue when they separated, in 1858, they lived together as husband 
iind wife, to the extent at least of sharing the same rooms, and indicat- 
ing to hotelrkeepers, dressmakers, servants., and others, with whom they 
necessarily had occasion to come in contact, that their relationship was 
a proper one. Standing alone, such testimony would be very strong 
évidence in support of an asserted marriage; but it is also the way in 
which man and rnistress frequently live, in which it may be said they 
must live if they fréquent respectable hôtels; and, when it appears that 
their living tbus together began illicitly, something more than mère con- 
tinuance, coupled with such déclarations as would make that continu- 
ance pleasant for them, is needed to support an inference that they were 
married. There seems to be nothing to distinguish the cohabitation 
which immediately succeeded the first meeting at Sirocco's from the co- 
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habitation which followed the raonth of October, 1854, wben it îs claimed 
they were married in Baltimore. There is nothing to exclude the nat- 
ural inference that the former relation contiuued, nor to satisfactorily 
prove that it bad been changed into that of au actual niarriage by mutual 
consent. 

The déclarations of Blasins, made subsequently to their séparation, 
may be disregartled. As to the statements that they were married, made, 
during such intercourse, to hotel-keepers, and to other persons, at a time 
wben a respect for appearancés called for such statements as essential to 
comfortable living in décent quarters, and to the contrary statements 
made to boon-companions or loose women, whose questions be might 
resent as réferring to what was none of their business, it may be said that 
they are entitled to little weight; probably a lie one way or the other 
was of little matter to Blasius. Of gênerai public récognition by ac- 
quaintances beyond those casually encountered in the vicinity of bis 
résidence, of introduction to bis family, of déclarations to bis relations, 
or at least to those with Whom be was on good terras, which would nat- 
Tirally be éxpected from a husband, there is no satisfactory proof. Prac- 
tically the only évidence as to such déclarations is that of Christian 
Storms. 

Inasmuch as they lived togetber for several years, it is quite natural 
that the question what relation they bore to each other suggested itself 
to other members of bis family. In such cases évidence of repute iu 
the family is admissible. Without discussing at length the évidence of 
the varions members of the Storms family, (other than Christian) whose 
source of inibrmation seems to bave been their father (a gentleman who 
in bis life-time put himself on record, under oath, as believing Blasius 
to be unmarïi'ed,) it is sufficiént to say that the repute in the Chese- 
brough family was divided, and the same ma}^ be said of repute aniong 
bis associâtes and fricnds. But a divided réputation is not sufficiént to 
warrant the inference of marriage. Clayton v. Warddl, 4 N. Y. 230; 
BrinJdey v. Brinkley, 60 N. Y. 184. 

As to réputation in the Cregier family, it is to be noted that the évi- 
dence of the cousins Mrs. Irving and Mrs. Franklin, and o) the sister- 
in-law Mrs. George W. Cregier, is principally, if not wholly, based upon 
what they beard from Mrs. Rachel Cregier. The same ought, perliaps, 
to be said of the évidence of Josephine's sister, Almira, (Mrs. Sissoii,) 
who was but 9 years old wben the intercourse began, and 12 years old 
wben it terniinated. 

Rachel Cregier is deceased, but it appears that in 1859 she brought a 
suit in the superior court for the séduction of Joséphine against Blasius, 
alleging that the connection between them continued between April 1, 
1853, and Noveraber 16, 1857, and that complainant was bcrn October 
9, 1857, as the resuit of such unlawful connection; and, further, that 
about October 1, 1855, he enticed Joséphine away from her mother's 
house, and kept her away two months. The case was tried on inquest, 
before Judge Woodruît and a jury. Mrs. Cregier and the sister Almira 
were examined as witnesses, and there was a verdict for the plaintiff 
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therein 6f $2,500, which was subsequently paid. In view of this pièce 
of record évidence, it is difïicult to see how it can be contended that 
there was a réputation of marriage in the Cregier family. Çertainly no 
déclarations of Rachel to that effect, nor Buy testitnony as to the belief 
of others, whose information was derived from her, are entitied to niuch 
weiglat. She might hâve sought to save her daughter's réputation aniong 
other members of the famil}^ by saying she was married, but it must be 
assumed that she stated what she believed to be the truth when she 
brought the suit and testified on the trial. The complainant objected 
to the admission of the record and judgment roU in this séduction suit. 
It is well settled that, in cases of pedigree, family conduct is admissible 
évidence from which the opinion and belief of the family inay be in- 
ferred. The judgment roll may fairly be considered compétent évidence 
of family conduct; but if it be not, and if ail évidence of the déclara- 
tions of Rachel Cregier were excluded from the case as hearsay, then 
there would be left practically no évidence of repute in the Cregier fam- 
ily, except that given by Almira Sisson, which, as she was of such ten- 
der âge at the time, is certainly of but little weight, Finally, though 
Blasius was liberally supplied with monej-, and aller bis mother's death 
in 1860 was a raan of abundant means, Joséphine never made any claim 
upon him during the 8 years of his life subséquent to the séparation, 
nor lor 14 years after his death did she assert any claim to the large es- 
tate which he left. Considered together, the testimony is not sufficiently 
strong to constrain the mind to accept it as a natural inference that the 
arrogant, selfish, dissolute man of 35 ever married the young girl of 16, 
whose feeble virtue yielded so proraptly to his soHcitations, who began 
life with him as his mistress, and who left him without any effort to ob- 
tain from him, or his estate, the support which the lavv secured to her 
if she were his wedded wilè. 



Hershbergek et al, v. Blewett d ux. 
(Circuit Court, D. Washington, N. D. June 2r, 1891.) 

ijUlETING TrTLE— l'LEADmG— COMMUNITT PrOPEETT. 

Plaintiff's bill alleged that a patent of certain land was in 1S73 issueâ to the heirs 
at lavv ol one S., the heirs being his mother and several brothers and sisters, and 
the children of ôeceased brothers and sisters; that plaintifE was married in 1870 to 
K., a son of a deceased sister; that R. died intestate, without issue, in 1871 ; that in 
1870, after said marriage, the mother of S. conveyed her interest in the land to R. ; 
that by virtue of the déed, and the statutes of Washington relating to the rights of 
married people, the share of R. and of the mother of S., deeded to him, beoame the 
common property of R. and plaintifE, and on R.'s death plaintifC heoame the owner 
in fee-simple of an undivided one-half ; that défendants claimed the whole of the 
land under a conveyanoe made pursuant to a sale under a decree of the court, to 
which plaintifE was not a party. The bill sought to estabUsh çlaintifE's title to the 
shares claimed by her. Helà, that the bill was demurrable in not stating when 
and where 8. died, or any facts by which the court could ascertain under what act 
of congress the patent was issued to his heirs, and what laws as to the property 
rights of married people were in force, or the résidence of R. and his wife, (plain- 
tiff,) or the date of the suit under which the sale and conveyance was made to de- 
fendants, or of any reasons for plaintifE's delay in suing. 
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2. HtISBAND iJCD WlFE — CoMMUNITT PkOPBBTT. 

Under Laws Wash. 1869, p. ?19, declarlcg that ail property acquired by a husband 
after marriage, by gift, devise, or descent, shall be his sepàrate property, and that 
ail property acquired after marriage by either husband or wife, except such as 
may be acquired by glft, bequest, devise, or descent, shall be common property, 
makes property acquired by a husband by descent his sepàrate property, and not 
the community property of himself and wife. 

3. Same — Non-Residests. 

Laws Wash. 1869, p. 319, § 11, providing that in every marriage thereafter con- 
tracted in the territory the rights of husband and wife should be governed b3' this 
act, unless there was a marriage contract containing stipulations contrarj' thereto, 
and section 13, providing that the rights of husband and wife, married out of the 
territory prior to the passage of the act, but who should réside and acquire prop- 
erty therein, should also be determined by the provisions of the act, held, that the 
act did not oonfer any rights on a wife where she and her husband resided without 
the territory. 

In Equity. 

Fogg & Murray, for plaintiffs 

T. R. Shepard, for défendants. 

Hanfoed, J. The material averments of the complainants' bill nec- 
e&sary to be considered in deciding the questions raised by the défend- 
ants' demurrer are as follows: On the 15th day of December, 1872, the 
United States by a patent conveyed a certain tract of land in this stale to 
the heirs at law of one William A. Strickler, deceased; the said Strick- 
ler's heirs being his mother, several brothers and sisters, and the chil- 
dren of deceased brothers and sisters. One William L. Rider, son of 
Rebecca Rider, a deceased sister of said Strickler, was, on the éth day 
of December, 1870, married to the plaintiff, who is now Sarah Hersh- 
berger, and said marriage relation continued until October 26, 1871, 
when said William L. Rider died, intestate, and without issue. In the 
month of December, 1870, after said marriage, fhe mother of said Strick- 
ler, for a valuable considération, executed and delivered to said William 
L. Rider a deed of her undivided interest in said land. Said deed was 
recorded in the deed records of the county in which the land is situated 
in the month of June, 1890. Sarah Hershberger is now the wife of her 
co-plaintiff, John B. Hershberger, and résides with him in the state of 
Ohio. In the bill plaintiffs assert that the mother's share of said land 
was an undivided one-seventh thereof, and that said interest, by virtue 
of the deed above mentioned and the statutes of the territory of Wash- 
ington relating to the rights of married people, became the common prop- 
erty of said William L. Rider and his wife, now Sarah Hershberger; 
also, that, as one of the heirs of said Strickler, said William L. Rider 
took an undivided thirty-sixth part of said land, which share also be- 
came the common property of said Rider and his then wife, under the 
statutes of the territory, and that upon the death of said Rider, his 
widow, now Sarah Hershberger, became the owner in fee-simple of an 
undivided one-half of ail such common property,— that is to say, an un- 
divided one-half of both of said shares; and she claims now to be the 
owner of the undivided one-half of said shares, and brings this suit to es- 
tablish her title thereto against the défendants, and for an injunction to 
prevent the sale or disposition of said land, and for an accounting as to 
v.46F.no.l2~45 
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the proceeds as to any and: ail portions thereof which may hâve been 
sold or disposed of by the défendants before the suit was commenced. 
The défendants are husband and wife, and claim title to the whole of 
said land, deraigned through and under a conveyance thereof made pur- 
suant to a sale under a decree by the district court of the third judicial 
district of the territory of Washington, in a suit wherein several of the 
heirs of said Strickler, but not the plaintifTs, were made parties. 

The bill fails to state many of the facts which should appear in order 
to make good the claim of title asserted by plaintiffs. It fails to state 
the date and place of Strickler's death. It lails to state any facts by 
which it can be ascertained under what act of congress the patent re- 
ferred towas issued, or whether Strickler or bis heirs could bave acquired 
any interest in the land at any tinie prior to the date of the patent. It 
does not state whether the plaintiff Sarah ,Hershberger, and her former 
husband, William L. Rider, or either of them, lived in the territory of 
Washington, nor where they did live, during ail or any part of the time 
between their marriage and the death of said Rider, nor the place where 
Rider, died. It does not show the date of any of the proceedings in the 
suit mentioned, or of the sale made under the decree in said suit; and 
it does not allège the existence of any reasons or excuses for the delay 
on the part of plaintiffs in coramencing this suit, nor that the plaintiffs 
had asserted any claim to the propert}*' at any time prior thereto. The 
bill in my opinion is defective, and the demurrer should be sustained 
for lack of allégations as to thèse important matters. Presumably only 
the heirs of Strickler living at the date ôf the patent were entitled to 
share as beneficiaries by that grant, and they would take by purchase, 
as grantees of the government, and not by inheritance, as the heirs of 
Strickler. Therefore it is necessary for the plaintiffs, in order to sustain 
their clàims to the contrary, to show under what law and under what 
state of facts the patent was issued, and when Strickler or his heirs ac- 
quired ownership of the land. Ôthei'wise, as William L. Rider died 
prior to thé issuance of the patent, the court will be unable to discover 
that either he or his wife ever became in any way interested in the land, 
or that the mother of said Strickler ever acquired any interest in said 
landvvhich she could bave conveyed to any one in her life-time, as she 
also died before the date of the patent. Unless the heirs of Strickler 
took the land by inheritance, and not as grantees of the government, 
the court cannot détermine who are the lawful heirs of Strickler, or what 
share or interest either would take without being informed as to the place 
of Strickler's death, and the laws in force in the cbuntry where he died, 
at the time of bis death, and ail the facts as to bis fanliiy and relatives. 
Silice the yeàrl869 several changés hâve occurred in the laws of the ter- 
ritory of Washington in relation to the property rights of married peo- 
ple, and it is necessary, therefore, in a suit such as this, to sliow the 
time of the inception of any claim to real estate depending upon the 
community property laws of the territory. 

For the purpose of obtaining the opinion of the court as a guide to the 
parties in the future condùct of the case, and especially in preparing an 
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amended bill, if the plaintiffs shall elect to amend, counsel hâve ar- 
gued the questions whiçh niay fairly arise Iri the case, assuming a state 
of facts uot disclosed by the bill; and I am urgéd àt'this tiiiè to render 
an opinion upon thèse questions. The facts thus assumed are that Strick- 
ler became entitled to the land as a settler under the act of congress of 
September 27, 1850, (9 St. U. S. 496,) known as the "Oregon Donation 
Law," and the several acts amendatory thereof ; thàt he died prior tothe, 
date of the deed alleged to bave been given, in 1870, by his mother to 
William L. Eider; and that said William L. Rider and his wife, now 
the plaintiff Sarah Hershberger, during ail the time of their marriage 
lived in the state of Ohio^ 

In view of ail the facts thus assumed, together with what appears in 
the allégations of the bill, it is my opinion that the complainants can- 
not prevail in this suit, and that they hâve no intèrest whatever in the 
land referred to. Prior to December 2, 1869, the rights of ail married 
people to real property situated in the terri tory of Washington, whether 
l'esidents of the territory or elsewhere, were governed by the rules of the 
common law. On the datelast mentioned the first statute enacted by 
the territory, changiug the law as tp the property rights of married peor- 
pie, was approved and went into effect. In Novetnber, 1871, which 
was after the death of Rider, another act relating to this subject was 
passed, supplanting the act of 1869. In 1873 the act of 1871 was re- 
pealed, and at the same session of the législature the act of 1869 was re- 
enacted. It is therefore by virtue of this statute, passed in 1869, that 
the plaintifis claim that Mrs, Hershberger, during the time she was the 
wife of Rider, acquired an intèrest in the land. In making this claim it 
is assumed that Strickler in his life-time owned the land, and that upon 
his death it descended to his heirs, and that the issuing of the patent 
subsequently was a mère formality, in confirmation of the title which 
before existed, I do not wish to be understood as expressing any opin- 
ion as to whether this assumption is or is not warranted. 

The claim to an undivided one-half of an undivided thirty-sixth of the 
land alleged to hâve been inherited by William L. Rider can be disposed 
of in a few words. The statute relied upon by plaintifFs gives no sup- 
port to this part of their contention. If Mr. Rider acquired any prop- 
erty in this state by descent, either before or after his marriage, it would 
not be community property. The first section of the act of 1869 in ex- 
press terms déclares that ail property acquired by a husband after mar- 
riage, by gift, devise, or descent, and ail property owned by him before 
marriage, shall be his separate property. Laws Wash. 1869, p. 318. 
This provision is entirely free from ambiguity and it is not an innova- 
tion upon the common law. It leaves a husband's estate and title in 
and to property so acquired or owned as it would be in the absence 
of any législation on the subject. The second section of the act provides 
that "ail property acquired after the marriage, by either husband or wife, 
except such as may be acquired by gift, bequest, devise, or descent, shall 
be common property;" and, as the deed from Strickler's mother to Rider 
was uiade after the marriage, we may assume that if it became operative 
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to convey any interest in the land in question, such interest wbuld be 
the common property of Rider and his then wife, if their rights were at 
ail affected by this statuts. As to this part of plaintiffs' claim, therefore, 
the question is raised whether said statute governs the rights of non-res- 
ident married people as to real property situated in the territory of Wash- 
ington. I think that an easy and satisfactory answer to the question is 
~found in the statute itself. Section 11 provides that, "in every marriage 
hereafter contracted in this territory, the rights of husband and wife shall 
be governed by this act, unless there is a marriage contract containing 
stipulations contrary thereto." And section 12 of the act reads as fol- 
io ws: 

"The rights of husband and wife, married in this territory prier to the pas- 
sage of tliis act, or married eut of this territory, but who shall réside and ac- 
quire property herein, shall also be determined by the provisions of this act, 
with respect to snch property as shall be hereafter acquired, «nless so far as 
such provision may be in conflict with the stipulation of any marriage con- 
tract." 

Thèse two sections of the statute plainly indicate the intention of the 
législature to lirait the application of ail the provisions of the act, and 
to furnish a rule for its interprétation which should amount to a dis- 
claimer of any intention to change the property rights of people not in- 
habitants of the territory, and whose marriage contracts were not made 
in subjection to the laws of the territory. Section 2 of the act is an in- 
novation upon the common law, and for that reason, by a famiUar rule 
of interprétation, it is not to be given a more extended application than 
is necessary to give effect to ail its provisions, and ail parts of the act 
are to be considered together, so that sections 11 and 12 must be re- 
garded as modifying and limiting section 2. This statute, from the time 
of its enactment until now, bas always been understood by the légal pro- 
fession and the people of the territory as being limited in its application, 
so that the rights of non-residents were not affected by it. The district 
and probate courts of the territory hâve acted in many instances accord- 
ing to such understanding of the law, and their adjudications bave been 
acquiesced in, so that no case has ever been taken to the suprême court; 
hence, no décision covering the point has found a place in any pub- 
lished volume of reports. The fact that no précèdent can be cited is a 
circumstance which shows that heretofore there has been no question as 
to the true interprétation of the act, or difHculty in understanding what 
is meaut by sections 11 and 12 thereof. Another circumstance confirm- 
atory of this is to be found in the fact that in 1879 the législature again 
revised the law, and, in doing so, omitted entirely the provisions of sec- 
tions 11 and 12. The important change made by the omission of thèse 
two sections must be regarded as significant, and it bas been understood 
as making the community property law gênerai, and applicable to ail 
real estate within the territory, the title to which has passed, by convey- 
ances to married persohs since the date of its enactment. 

It has been argued with much earnestness and ability by counsel in 
support of the demurrer that the plaintifi's are not entitled to maintain 
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this suit in equity, for the reason that, having dèlayed for so many years 
to assert their claim, an action at law founded ' upon it would be barred 
by the statu te of limitations, and in equity it should be regarded as stale, 
and therefore barred. Without more information as to the facts than I 
hâve y et obtained, I cannot coincide with défendants' counsel in this 
view. I do not consider that the plaintiffs should be precluded from 
maintaining this suit by reason of delay during the time the property 
was unoccupied, and before they had knowledge that other parties 
claimed exclusive ownership adversely to them. There has not been 
sufRcient time since there has been visible adverse possession or an as- 
serted ownership of the property adversely to the plaintiffs for any just 
claim which the plaintiffs may hâve to become stale, and it is my opin- 
ion that the suit is not barred by the statute of limitations of this state 
in force at the time the suit was commenced, nor by the principles of 
equity. An order will be entered sustaining the demurrer, and the 
plaintiffs may hâve leave to file an amended bill, if they elect to do so. 



DoYLE V. San Diego Land & Town Co. 
{Circuit Court, S. D. Califomia. July 6, 1891.) 

1. Water-Rights — Diversion or Wateh. 

A deed by the owners of a stream to a corporation organized for the purpose of 
diverting water from the stream for the purposes of irrigation, the furnishing water 
for miuing and manufacturing purposes, and for supplying water to cities, convey- 
Ing the right to the grantee, its successors and assigns, "to divert and appropriate 
ail the waters flowlng in" said stream, is a grant of the right to divert the water 
thereaf ter flowing in the stream, as against a subséquent purchaser from thegran- 
tor of land bordering on the stream. 

2. CONVETANOE BT DE FaCTO CORPORATION. 

A con voyance to or by a de facto corporation cannot be avoided on the ground of 
any def ect in its organization. 

In Equity. 

DeaJcin & Story, for complainant. 

J. Wade McDonald and Luce, McDonald et Torrance, for défendant, 

Ross, J. This suit is brought to enjoin the défendant from the érec- 
tion of a dam on the Sweetwater river in San Diego county, and from 
thereby diverting the waters of that river from their natural channel; 
complainant being, as alleged, a lower riparian proprietor, having ac- 
quired his tract of land, called the "Old Copeland Place," from one George 
D. Copeland, and he having acquired it by purchase from Frank A. Kim- 
ball, Warren C. Kimball, and Levi W. Kimball, on the Ist day of April, 
1873. The answer to the bill, as amended, among other things, allèges 
that — 

"On the 9th day of June, 1869, Frank A. Kimball and Warren C. Kimball 
were, and for a long time prior thereto had been, the owners in fee of ail and 
singulai- the bed of said Sweetwater river, and of ail the land on each side 
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tliereof, riparian and contiguous thereto, f rom the point on sald Sweetwater 
river where is noyr ifocated the dam and, réservoir of tliis défendant, down- 
ward, along and tipOn aaid Sweetwater river, to the place where said river 
empties into thebay of San Diego." 

The answer aiso allèges that on the said 9th day of June, 1869, the 
Kitnhall Brothers Water Company was a corporation duly organized and 
existing under and pursuant to the laws of the state of California for the 
purpose "of divertingby means of dams, flumes, canals, and aqueducts 
the ,?fai;ers of the Sweetwater river and its tributaries, and other streams 
in the.cpunty of Sa,n Diego, from- their natural channel, at some suitable 
poii;it or points; for^he purpos^s of irrigation, the furnishing water for 
rniniçg.iind rnanufacturing purposes, and for supplying the towns of Na- 
tional City, San Diego, and other towns and places in said county, and 
the, inhabitants thereof,with pure, fresh wat^r;" that "on the said 9th 
day of June, 1869, in^furtherance of its aforesaid purposes and inten- 
tions, and as appurtepa.nt to its said proposed system of water- works, 
said corporation, the Kimball Brothers Water Company, purchased from 
the said Frank A. Kimball and Warren C. Kimball, and the said Frank 
A. Kimball and Warren C. Kimball duly granted and conveyed unto 
said corporation, its successors and assigns, forever, the right to divert 
and appropriate ail the waters flowing in said Sweetwater river at any 
point or points thereon, and to conduct the same over, along, and across 
any of the lands then owned by said Frank A. Kimball and Warren C. 
Kimball, together with the right to ingress, egress, and regress in, over, 
and upon ail such of the aforesaid lands of said Frank A. Kimball and 
WarrenC. Kimball, and to dig and take ail such stone and earth from 
the aforesaid lands of said Frank A. Kimball and Warren C. Kimball as 
might or should be neeessary or convenient to said corporation in and 
about the diversion of the waters of said rivet and the construction 
and maintenance of its said contera plated System of water-works," which 
said deed, it is alleged, was duly recorded in the office of the recorder of 
the county where the property is situate on the day of its exécution. 
The answer further sets up that the rights thus conveyed to the Kimball 
Brothers Water Company subsequently passed, bj' various niesne con- 
veyances, duly executed and recorded, to the défendant company, under 
and by virtue of which défendant erected the dam, and made the diver- 
sion of water complained of, The disposition of the exceptions filed by 
the complainant to the answer, now to be made, dépends upon the con- 
struction to be given to the deed of June 9, 1869, from Frank A. and 
Warren C. Kimball to the Kimball Brothers Water Company, and upon 
the efFect to be given to the fact appearing in the answer that the articles 
of incorporation of that company were signed and acknowledged by Frank 
A. Kimball, Warren C. Kimball, and Levi W. Kimball, by W. G. Kim- 
ball, his attorney in fact. The state statute in force at the time the arti- 
cles were filed provided that such articles should be signed and acknowl- 
edged by at least three persons, and the point is made that the signing 
and acknowledgment of such articles by an attorney in fact of another 
is of no validity. Whether or not this is so I think unnecessary to de- 
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cide in this case, for the reasori that the answér shows that the Kittibali 
Brothers Water Company was a de facto corporation, and the rule is that 
a conveyance to or by a corporation existing de facto cannot he avoided 
upon the ground of any defect in its organization. Such transler will 
be held valid and binding as against ail parties but the state. People v, 
La Eue, 67 Cal. 526, 8 Pac. Rep. 84; Mor. Priv. Corp. § 753, and au- 
thorities there cited . The Eimball Brothers Water Company was formed, 
as bas been said, for the pûrpose, among other purposes, of supplying 
the town of National City and the city of San Diego, and tbe inhabitants 
thereof, with pure, fresh water. It is provided by the statute under 
which the company was formed that any company incorporated for such 
a purpose "shall hâve theright to purchase or appropriate, and take pos- 
session of, and use and hold, ail such lands and waters as may be re- 
quired for the purposes of the company upon making compensation 
therefor." Hitt. Laws, § 963. By section 1001 of the Civil Code of 
California it is provided that "any person may, without further legisla- 
tive action, acquire private property for any use specified in section 1238 
of the Code of Civil Procédure, [among which uses is the supplying of 
towns and cities with pure, fresh water, and the supplying of water for 
agricultural, mining, and manufacturing purposes,] either by consent 
of the owner, or by proceedings had" for the condemnation of property. 
The suprême court of the state in the case of Water Go. v. Forhes, 62 Cal. 
182, held that by virtue of thèse and other provisions of the state stat- 
ute the waters of running streams may be condemned for the purpose of 
supplying the inhabitants of a town with water. It has also been many 
times decided by the suprême court of California, as well as by the su- 
prême court of the United States, that the waters of non-navigable run- 
ning streams in California may be acquired by appropriation for any or 
ail of tbe purpOsesalready mentioned. Invinv. Phillips, 5 Cal. 140; Ort- 
man v. Dixon, 13 Cal. 38; McDmvxld v. Water & Min. Go., Id. 232; Mc- 
Kinneyv. Smith, 21 Cal. 381; Canal Oo. v. Kidd, 37 Cal. 314; Atchison 
V. Petergon, 20 Wall. 511; Boiey v. Gallagher, Id. 682. If such waters 
can be acquired by appropriation and by condemnation proceedings, a 
fortvyri, they may be acquired by express grant of the owner of the land 
over which 'they run. CVoss v. Kitts, 69 Cal. 222, 10 Pac. Rep. 409. 

The answer, to which exceptions are taken, allèges as has been seen, 
that at the time of the exécution of the deed of June 9, 1869, the gran- 
tors, Frank A. and Warren C. Kimball, were the owners in fee of the 
bed of the Sweetwater river, and of ail the land on each side thereof, 
from the point thereon where the dam and réservoir of the défendant is 
located to thè place where the river empties into the bay of San Diego, 
including the land subsequently conveyed by the Kimballs to Copeland, 
and now owned by the complainant. Being the owners in fee of the 
land as well as the water, it was compétent for them to grant ail or any 
portion of either. "A grantor of land through which a stream of water 
flows may reserve the water privilège, or he may convey the use of the 
water in whole or in part, leaving the fee of the land vested in the gran- 
tor." Gould, Waters, § 299. "'A grant of a water-course in law,' sajs 
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Jessel, m.: p., 'especially where coupled with other words, inay raean 
any one of three things. It may mean the easement or the right to the 
running of water, it may mean the channel-pipe or drain which contains 
the water, and it may mean the land over which the water flows. What 
it does mean must be shown by the context; and if there is no context 
I apprehend that it would not mean any thing but the easement, — a right 
to the flow of the water. A grant of a 'pool 'or 'gulf or of a 'pond' 
passes the land which is covered with water. So a grant of a ' weU' or 
' spring' or ' wharf is effectuai to pass the soil as well as the water." Id. 
§ 304a. By the deed of June 9, 1869, the owners in fee of ail the land 
and water hère in question granted to the Kimball Brothers Water Com- 
pany, its successors and assigna, "ail the water fiowing in the stream 
called 'S weet water River,' * * * in said county of San Diego, with 
the right to divert the same from its natural channel at any point or 
points, and to conduct the same over, along, and across any of theiands 
of the parties of the first part [the grantors] in said county, by means 
of flumes, canals, and aqueducts, together with free ingress, egress, and 
regress to and for the said party of the second part, [the Kimball Broth- 
ers Water Company,] its successors and assigns, and its and their serv- 
ants and workmen, with horses, carts, and carriages, at ail couvenient 
times and seasons, in, along, and upon said flumes, canals, and aque- 
ducts, for the amending, cleaning, and repairing of the same, with lib- 
erty and privilège for the purpose to dig and to take stone and earth 
from the adjacent lands of the party of the first part, when and as often 
as need or occasion requires. To hâve and to hold, ail and singular, the 
promises and privilèges hereby mentioned and granted, or intended so to 
be, with the appurtenances, unto the said party of the second part, its 
successors and assigns." I do not think there is any room for mistake 
in respect to the true meaning of this language. It is impossible to 
limit its scope to the water flowing in the river at the instant of the ex- 
écution of tlie deed. Such a construction would be absurd. It is true, 
as said by complainant's counsel, that the deed does not use the words 
ail waters "hereafter to flow" in the Sweetwater river; but the language 
employed cannot reasonably be construed any other way than as em- 
bracing the waters then flowing and thereafter to flow in that river. The 
grantee, its successors and assigns, were granted the right to divert the 
waters granted from their natural channe] at any point or points. Such 
diversion necessariiy must occur subséquent to the grant, which must 
therefore necessariiy include the waters thereafter flowing in the stream. 
The purpose had in view by ail of the parties, as well as the language 
used, clearly shows that the grant was continuons and perpétuai in its 
nature, and included not only the water at the time flowing, but there- 
after to flow, in the stream in question, and inured not only to the ben- 
efit of the grantee, but in express terms to its successors and assigns as 
well. No légal reason exists why it could not. The water in question 
was a part and parcel of the land over which it flowed, and when its 
owners granted the water they necessariiy granted an interest in the land, 
which interest was assignable, descendible, and devisable. The grant 
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to Copeland, under wbich complainant holds, being subséquent to that 
under which défendant claims, is of course subject to it. From the view 
taken of the principal exceptions the others become uniniportant. Ex- 
ceptions overruled. 



McKiNNON V. McKiNNON et al. 
(Circuit Court, W. B. Missouri, St. Joseph Division. July 20, 1891.) 

1. WiLLs— Testamentaet Contbact— Validitt. 

An uncle and nephew entered into partnership in the praotice of medicine. The 
vvritten articles of copartnership provided that, should the uncle die, "ail his prop- 
erty, personal and otherwise, which he held in partnership at the time of his death 
should go to " the nephew. The articles were net executed in the manner required 
for wills. Held, that land which had been bought by the uncle in his own name 
did not on his death pass to the nephew, since the Instrument was clearly testa- 
mentary. 

3. Same— Statuts of Prauds. 

Bef ore the exécution of the written articles of copartnership the parties had made 
an oral agreement of a similar character. Held, that under the statuts of frauds 
the agreement was inefEective to pass title to the uncle's land. 

3. Equitt Practice— Pleadino and Proof. 

Upon a bill brought by the nephew after the uncle's death for a spécifie perform- 
ance of a contract, the nephew was allowed by the défendants to testify in his own 
behalf. The évidence tended to show that part of the land had been paid for with 
partnership funds. Held, that court should not retain the case for an account- 
ing and the enf orcement of a resulting trust, since the nephew's testimony had beeu 
admltted on the theory that the only issue was as to his right to a speciâc perform- 
ance. 

In Equity. 

This is a bill for spécifie performance. The bill in substance recites 
that ou the Ist day of January, 1882, one Malcolm McKinnon, (who 
was the uncle of complainant, John A. McKinnon, and then engaged in 
the practice of medicine at Maysville, Mo. ,) formed a copartnership with 
the complainant at said place in the practice of medicine; that at said 
time Malcolm owned in fee a certain parcel of land as résidence property, 
of the value of $1,000; that it was agreed at the time of the formation 
of the partnership that this real estate should be the property of the part- 
nership, and that the profits arising from the business and practice of 
thefirm should be from time to time invested in real estate, to be used for 
the purposes of the partnership; that in 1882 they purchased a farm 
known as the "Watts Farm," which was paid for out of the earnings of 
the partnership business, although the deed of conveyance thereto was 
taken in the name of the uncle. It is further alleged that, both parties 
being unmarried, it was agreed between them, "for certain val uable con- 
sidérations in said agreement expressed, that, should the said Malcolm 
die during the continuance of said partnership without leaving a family 
of his own, then ail the property of the partnership, of every kind, should 
go to and become the property of the complainant." That on January 
1, 1884, the parties concluded to put their agreement in writing, which 
was accordingly done. The important parts of this agreement are as 
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follbws: ' Mrst. Itreciteg that thîs agreement is înafle on "this the Ist day 
•ôf Janûary,' 1884." They agrée "^to enter into paittnership, for the pur- 
pose of practicing the arts of raedicine and surgery, in the town of Mays- 
Ville and vicinity, from the Ist day of January, 1884,;iintil the Ist day 
of January, 1890, inclusive." Second. They were to share equally tlie 
profits, as also the expenses and losses. At the end of the partnership, 
at the request of either, they were to take aecount of stock and ail profits 
in money, or any other p.roperty of which they were in possession, "and, 
after deducting therefrom ail expenses of the firrn, and allowing for the 
dif}èrenceS:in stock furnished at the commencement of the partner- 
ship, equally divide ail profits, which we will consider due to ourselves, 
our heirs, or executors." Third. The junior raember, at the end of 
the partnership, agreed to relinquish the right to practice at Maysville 
without the consent of the senior member. Fourth. "And it is further 
agreed upon that, should the senior member die, or beeome incapable 
of practicing his profession, the right to continue the business should de- 
volve upon the junior member; and, in the event of the death of the 
senior member, ail his property, personal and otherwise, which he held 
in partnership at the time of his death, should go to the junior partner, 
provided the senior member leaves no family of his own to which it 
raight recur." Fifth. Makes provision concerning the matter of admin- 
istering the property in case of the death of the junior member. This 
partnership continued until the death of the uncle, which occurred on 
the 14th day of May, 1886. He was 44 years old at the time of his 
decease. On March 23, 1885, another pièce of real estate was acquired, 
as is alleged, with the partnership funds, known as the "Meyers Lots." 
The deed to this property was also taken in the name of the uncle. The 
uncle died unmarried, leaving the respondents, and others, not parties 
io this action, his heirs at law. The respondents having brought action 
•of ejectment against the complainant for the recovery of their interest in 
the property, — the real estate,— the complainant filed this bill in equity in 
the nature of a cross-bill to enjoin the prosecution of the action at law, 
•claimingthat by the terms of the agreements aforesaid he was the ab&o- 
lute owner in equity of the entire property, and praying for the spécifie 
performance of the contracts, and the divestiture of the légal title of the 
heirs of Malcolm McKinnon in and to the said real estate, and the vest- 
îng of the same in him, etc. The évidence showed that the uncle had 
long been established in the practice of his profession at Maysville, Mo., 
prior to 1881. At that time the complainant was a young man, just 
graduated in medicine, and had been: practicing in the state of Massa- 
chusetts about one year. He:had no property, save his médical instru- 
ments, anà perhaps a few booksv At that time the uncle wrote him re- 
spectihg hi'â practice in Missouri, which was promising, suggesting to the 
nephew the advisability ■ of his coming to Missouri and engaging with 
him. Hecoucluded to do so, and arrived at the uncle's home in the 
fall of 1881. At that time the uncle had. in bank about $1,200 in money, 
a large araount of outstanding acbounts, and an equipment of horses, 
buggies, and other vehicles, in àdditiaa to the résidence property above 
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named. Their card for the practice of medicine appeared in the news- 
paper about the Ist of January, 1882. What the terros of their co-op- 
eration were we are left alone to aacertain from the statement of the 
nephew made on this trial. His claim is that ail the uncle had of real 
estate, money, ahd other property went into the partnership business as 
a common fund, and that ail the property acquired after that time took 
the same direction and character, with the agreement that on the death 
of the uncle during the continuance of the partnership the entire prop- 
erty should go to the nephew by survivorship. The personal estate 
amounted to about $3,500, which was administered upon and appro- 
priated by the complainant. Other évidence will appear from the opin- 
ion. 

Steven S. Brown, for complainant. 

Lancaster, Hall & Pike, for respondents. 

Philips, J., (after stating thefacts as above.) This is what may not in- 
aptly be termed a many-sided case. There are, however, a i'ew con- 
trolling principles of law which so far détermine the case as to render, 
in my opinion, an extended review of the évidence unnecessary. There 
are involved three pièces of real estate. One is known as the "Rési- 
dence Property," acquired and owned by the uncle, Dr. McKinnon, Sr. , 
long prior to the complainant's coming to Missouri; the farm known as 
the "Watts Farm," acquired in 1882, after the formation of the partner- 
ship by paroi; and the Meyers lots, acquired on the 23d day of March, 
1885, after the formation of the partnership, under written articles of 
agreement of January, 1884. As to the lot known as the "Résidence 
Property," it may as well be said hère as elsewhere that there is no 
foundation for the suggestion that the claim made to that by complain- 
ant can be supported upon the considération that the complainant left 
his home in the east and moved to Missouri on the faithof the assurance 
that he was to bave this property. The bill itself makes no such claim. 
The only negotiation between the parties was by letters, as claimed by 
complainant; and, accepting his own version of their contents, (the let- 
ters not being produced,) there was no référence made to this real estate. 
The only thing named was the extent and character of the professional 
practice of the uncle. It was on the faith of that alone he come to Mis- 
souri. He made up his mind to come solely on account of the proffered 
interest in the practice of medicine. He did not, so far as his testimony 
discloses, even know of the existence of this property until after his ar- 
rivai hère. The bill is framed for and on the theory of a spécifie per- 
formance. He must, therefore, show a paroi contract, elear, explicit, 
and indubitable in its ternis, based upon a valuable considération, fuUy 
performed or paid by him. Without objection to his competency, the 
complainant was introduced aS a witness in his own behalf. Justice to 
the dead demands not only that the complainant be held rigidly to his 
own version of the térrlis of the verbal agreement, but, as he is attempt- 
ing to aifect the title to real estate by the uncertainty of paroi proof and 
his rehearsal in his own behalf of the words and conduct of a dead man, 
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every reùsoilable interidment of fact, iu the forum of conscience, sliould 
be indulged against him. The verj' utmost that can be predicated ofhis 
testimony.respecting tbe home property is that it was understood it was 
to go into the partnership arrangement. On what basis of vahtation, 
as between partners, it was to be estimated, is not apparent, from the 
vague and gênerai terme testified to by the complainant. As already 
iSUggested, the bill is fraraed on the theory of spécifie performance, as if 
the complainant were entitled in equity to the entire property, whereas 
the complainant's testimony onlj' tends to show that tliis property con- 
stituted a partnership asset. On the theory of partnership, no matter 
in whose name the légal title stood, in equity the realty would be treated 
as a partnership fund, "disposable and distributable accordingly." And 
in case of the death of one ofthe partners there is no right of survivor- 
ship: but, after payment of debts, his share would go, according to a 
strong Une of authorities, to his légal représentative, or, according to the 
better rule, to his hoirs at law. The right of the heirs and distributees 
would be postponed to that of the partnership creditors, and where there 
are no partnership debts such property would be held in equi ty for the 
adjustment of balances on an accounting between the partners. The re- 
siduum would go to the administrator or the heirs at law. 1 Story, 
Partn. §§ 92, 93; 1 Woerner, Adm'ii § 126; Buchan v. Sttmner, 2 Barb. 
Ch. 167. The administration ofthe partnership estate having beencon- 
cluded, the surviving partner is not entitled to hold this property everi 
in trust. To maintain this bill, therefore, the complainant is necessarily 
driven to the contention that the partnership agreement provided for an 
absolute survivorship in him as to this property. When he first under- 
took in hiç déposition to détail the verbal agreement he went no further 
than to State, in substance, that the uncle proposed to put into the part- 
nership whatever he owned of personalty and realty, without any limita- 
tion as to either the term of the partnership or final disposition of the 
joint estate. His learned counsel, recognizing the légal predicament in 
which this would leave his cause under the bill, plied the complainant 
with an exhausting pump. After several questions as to what transpired 
between the parties in their personal interviews after the complainant 

.reached Missouri, his counsel asked: "What did he tell you he would 
do?" The complainant answered, secmingly, in full, stating the terms 
of the contract, without intimation that the uncle said he would make 
him his heir. Thereupon this question was, put; "Was anything said 
about the final disposition of this property in any contingency?" To 
this theanswer came: "He said, in one of our first conversations we had 
in talking about home affairs, and one thing and another, that if I would 
stay with him there, we would work together, — we would accumulate 
together; 'I will consider you in the light of my heir, and what we 
make will be considered as yours. I want it to go that way.'" Aside 
from the fact that it thus appears that the, wituess himself did not at first 

. deem this suggestion as to the final disposition of the property a part of 
or one of the terms of the contract of copartnership, it is quite infera- 
ble from the cross-examination that this conversation in point of time 
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was after the partnership was consented to by the complainant. This 
conclusion is justified by the following questions and answers: 

"Quetstion. You regarded then, did you npt, your uncle's ofïer to make you 
his heir as a free oflt'ring on his part? Answer. No, not altogether. It was 
free in the sensé of hisgjving it, but was not free in the sensé of not receiving 
an équivalent. Q. Expiain what you mean by that. A. In this way: Of 
course it was liis to withliold, but, while that was the case, it was to his in- 
terest both flnancially, and, I suppose, socially, tliat I vemain, because he was 
unable to do the real liard worii of the practice, Q. You were perfectly will- 
ing, however, to remain at the time he made the ofier, were you not? A. 
Yes, sir." 

It cannot, therefore, be fairly maintained that this was a promise 
based upon the considération of the formation of the partnership. On 
the contrary, the context, as well as the time and the occasion of the ut- 
terances, enlorce the conclusion that it was of the nature of a gratuitous 
promise, as distinguished from a promise based upon a valuable consid- 
ération. "The question in such a case is always: Were the représenta- 
tions made by the décèdent terms in a contract, or were they merely vol- 
untary, revocable promises, which were not carried out? Did the com- 
plainant drive a bargain with him, or did he trust to his generosity, 
relying ujjon his word?" 5 Amer. & Eng. Enc. Law, 313. The con- 
text shows that this conversation came about casually. They were 
"talking about homeaffairs, and one thing and another. I will consider 
you in the light of my heir, and what we make will be considered as 
yours. I want it to go that way." This is no more than a mère testa- 
mentary intention, "I want it to go that way" expressed no agreement, 
and bound the uncle to hothing. It was simply the déclaration of a 
wish, with none of the ear-marks of a contract. The coTnplainant hav- 
ing already corne to Missouri upon the prospect of a profitable partner- 
ship, to an inexperienced and impecunious young doctor, and having 
already consented to the partnership, he was really to perform no addi- 
tional act, nor give any additional considération, for this promise. In 
Neal's Exrs v. Gilmore, 79 Pa. St. 421, the décèdent, having no children, 
tooktwo boys of tenderyears to live with him. A short time afterwards 
one House, a half-brother of the coniplainants, met the décèdent, and 
he tesiified that the décèdent had taken a great liking to the children, 
and that he would like to keep them; and, if their father would stay 
and work the place, and behave himself, he would give him a certain 
share of the crop; and, if the children would stay until they were of âge, 
he would take them, and raisethem as his own; thathe would give them 
a good common éducation, and at his death would give them what he 
had. It was held that this was a mère déclaration of intention of the 
décèdent towards the children; that it had none of the marks of a con- 
tract. It was a contract ail on one side; and in determining whether it 
was a contract or not it is a controlling circumstance that ail the impor- 
tant benefits were on the side of the promisee. 

In addition to ail which it is not clear to my mind that the alleged 
verbal contract respecting the home place is not within the prohibition 
of the statu te of frauds. "No action shall be brought upon any con- 
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ifact màde for the sale of lands, * * * or an interest in or concern- 
ing thêta, * * * or iipon any agreement that is not to be performed 
within orie year from the nïaking thereof, unless thé agreement upon 
which the action shallbebrought, or soœe mémorandum or note thereof, 
shall be in writing, and signed by the party to be charged therewith." 
Section 5186, Rev. St. Mo. "AU déclarations or créations of trust or 
confidence of any lands, etc., shall be manilested and proved by ii,ome 
writing signed by the party, * * * or by his last will in writing, 
or else they shall be void." Section 5184, Id. In McCormick's Appeal, 
67 Pa. St. 64, it is expressly held that a paroi agreement made in an- 
ticipation of the formation of a partnership to put land into the firm, 
orto consider itas firm property, passes no title, either in laworequitJ^ 
The court say that — 

"A taking possession does not withdraw a paroi contract from the statute 
of frauds. Tlie possession taken iinder such a contract must not only be iio- 
torious and distinct, but it must be exclusive of the vendor. Keceiving a 
paroi vendee into joint possession with his vendor is not équivalent witli the 
ancient fendal investiture, lor which the statute of frauds intended to déclare 
a writing sliould be the onl> substitute. ïhe notoriety and signiticance of 
an entry into com mon possession is niuch less than when an owiierleaves and 
another person takes the sole and exclusive enjoyinent. Hence it bas heen 
held that a tenant in cocpmon in possession cannot pass his title to his co- 
tenant in possession by paroi, because therè cannot be, in such a case, that 
distinct transfer of possession which equity regards équivalent to a written 
contract. To constitute a valid paroi sale under the statute of frauds, the 
possession must be exclusive of the donor. * * * The mischief against 
which the statute was designed as a guard is greater in cases of paroi trans- 
fers to partnerships than in any other case. * * * "VVhen partners intend 
to bring real estate into partnership, their intention must be manifested by 
deed or writing placed on record, that purchasers and creditors may not be 
decéived. * * * Undoubtedly a partnership may hold real estate, and 
they may hâve a resulting trust, where the partnership funds hâve paid 
for land. Erwih's Appeal, 39 Pa. St. 535. So there may be a constructive 
trust in favor of a flrm, as was held in Laop v. Hall, 37 Pa. St. 360; but thèse 
corne within the exceptions to the statute of frauds. In both thèse cases the 
lands were acquired after the partnerships had been forraed, and while the 
joint business was in progress. But hère there is no resulting or construct- 
ive trust. The agreement, if there was any, to put the land into the joint 
stock, WHS made before thé flrm had any being, and the partnership funds 
did not pay for it.,; A paroi agreement to put land into a flrni, or to consider 
it as tirm property, made before the firm exists, is whoUy ineffectuai to pass 
any title, either in law or in equity." 

The rule invoked by counsel for complainant, that a complète per- 
formance of the contract on the one side may take the case ont of the 
opération of the statute, in my opinion, bas no application to a case like 
this. The courts hâve gone quite far enough in this direction, practically 
wiping oiit the wise and protective provisions of this statute by équita- 
ble construction. The rules laid down by the suprême court in Purcell 
V. Miner, 4 Wall. 513, may well be àpplied io this case: The party re- 
lying upon such piarol contract must m akefull, satisfactory, and iudu- 
'bifable proof of the contract, -^a proof which must show a contract leav- 
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ing no JMs deliberandi, or hcus pœnitentise, and which canpot be made out 
by mère héarsayi 6ï by évidence ôf the déclarations of a party to meré 
strangers td the transaction, in chahce conversation, that the considéra- 
tion has béen paid. And evén this will not of itself be sufficient for the 
interférence of a court of equity, if the party hâve a sufficient remedy at 
law to recover back the money, or after there has been such part per- 
formance of the contraetthat its rescission would be a fraud on the other 
party which could not be compensated by damages; and, fiually, that 
delivery of possession has been made in pUrsuance of the contract acqui- 
esced in by the other party. 

In respect to the property known as thé "Watts Farm," acquired by 
the uncle in 1882, the complainant's évidence shows that at least $1,000 
or $1,200 of the purchàse money was paid out of the moneys of the 
uncle on hand when the complainant came to Missouri; and the uncle 
gave his notes for tbe unpaid balance, which the complainant testifies 
was paid out of the earnings pf the joint practice. The negotiation for 
the purchàse of this farni was conducted wholly by the uncle, and the 
deed taken in his name. This fact was known to the complainant, with- 
out protest or inquiry on his part. In view of the attempt to impress 
thfe title to this land with a trust by calling strangers as witnesses, to 
give rather their impressions than the words of the conversations had 
with the deceased, to the effect that he spoke of this land as if held for 
the use of the firm, the letter written by the uncle to his brother in 1883 
constitutes more than countervailing évidence. It was written in the 
abandon of confidence between two brothers. It was written at a time 
when the writer could bave had no conceivable object to either prétend 
or dissemble. In his letter he said: 

" I bought a fann lately, and it keeps me cramped to tnake the payments on 
it, and 1 want to be as savlng as I can. I tliought it best to hâve sucli a pro- 
vision made, as 1 migiit get crippled, and unable to attend to my profession. 
You Icnow a doctor runs a good many risks, riding at ail titnes." 

This language is hardly consistent with the testimohy of the expect- 
aiit "heir" that this purchàse was made as a mère investment of the sur- 
plus earnings of their practice. "I ihought it best to bave such a pro- 
vision made, as I might get crippled," etc., coupled with other évidence 
that the uncle spoke of this farm as a place of repose, and the attention 
he was giving to stocking it, furnish little support to the contention of 
the nephew that it was bought as a joint investment, to be held as a mère 
partnership asset. On the contrary, the inference is strong that the un- 
cle made this purchàse with the pleasîng expectation that with advanc- 
irig âge he would in the near future leavé 'to his protège the legacy of the 
practice he had built up, with its goOd-will, and retire to the more p'eace- 
ful pursuit and quiétdde of agricultural life. Esp'ecially would this be a 
happy provision in the eventof the happening of the apprehended phys- 
ical misfortune. It would be a libéral concession to the complainant to 
say that à part of the purchàse mOney of this farm came from the earn- 
ings of the profeséiOnal practice of tbè firm. What, then, wotild be the 
rights and interests bf the cotnplaihant in this farm? In the absence of 
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debts to be paid out of the partnership assets there would be a resultîng 
trust, not in favor of the complainsnt, but in favor of the partnership, 
creating a charge upon the land pro tanto. Botgford v, Burr, 2 Johns. 
Ch. 410. Aud this resulting interest would be subject to an accounting 
between the partners;, and, even if the case were to fall within the view 
that the entire balance of the purchase nioney was paid by the complain- 
ant, it would be subject to a further serions légal inipediment. VVhere 
A. assérts a resulting trust in bis favor to land deeded to B. on the ground 
that he paid part of the purchase money, such money niust be advanced 
at the time of the original transaction, and not after the purchase is con- 
summated. In Botsford v. Burr, supra, the chancellor, speaking of the 
note assigned by the complainant in payment of a part of the purchase 
money, said: 

"The note aiïords no ground for a resulting trust springing out of the pur- 
chase of either farm by the défendant, beeause such a trust arises only from 
the payment, origiiially, of the purchase money, (or at least a part of it,) by 
the party setting up the trust. * * * The trust must hâve been coeval 
with the deeds, or it cannot exist at ail. After a party hijs made a purchase 
with his own moneys or crédit, a subséquent teuder, or even reimbursement, 
may be évidence of some other contract, or the ground for some other relief, 
but it cannot, by any rétrospective effect, prodnce the trust of which we are 
speaking. There never was an instance of such a trust so creatcd, and there 
never ought to be, for it would destroy ail the certainty and security of real 
estate. The resulting trust, not within the statute of frauds, and which may 
be shown without writing, is wheu the purchiise is made with the proper 
moneys of the cestui que trust, and thedeed not taken in his name. The trust 
results from the original transaction, at the time it takes place, and at no other 
time; and it is founded on the attual p.iyiiient of money, and on no other 
giound. It cannot be mingled or confomided with anv subséquent dealings 
whatever." Vide Ducie v. Ford, 138 U. S. 587, 11 Sup. Ct. Bep. 417. 

So the only possible pretext upon which the complainant could assert 
a resulting trust in his favor is upon the assuinption that the $1 ,000 paid 
by the uncle on the original purchase belonged to the partnership assets. 
This pretension rests alone upon the unsupported testimony of the com- 
plainant, which, under ail the circumstances concerning the relations 
between thèse parties and the purchase of this farm, I cannot accept as 
sufficient to impress the légal title to tliis property. His own testimony 
respecting this purchase is that when the uncle made it and paid the 
$1,000 he stated to the nephew, " We must now collect up to raise the 
balance." This was nothing more nor less than an agreementat the time 
of the purchase and conveyance that part of the purchase priée might be 
paid after the original act, and as such it is within the statute of frauds; 
or, if paid out of the partnership funds, at the very utniost it would only 
create a charge upon the land ^roiawto in favor of the partnership. 

In respect to the Meyers lot, acquired after the exécution of the articles 
of agreement of partnership of January 1, 1884, if it is to be treated as 
partnership property, it is clearly subject to the terms of the written in- 
strument. The contention of the complainant is that the entire purchase 
money came from the partnership funds. If this purchase was made 
pursuant to and in furtherauce of the copartnership, there would be a 
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resultîng trust in favor of the partnership, subject to the équitable inter- 
ests hereinbefore stated. After the administration of the partnership as- 
sets and payment of partnership debts it would be subject to an équita- 
ble accounting as to the balance between the partners; and, probably, 
under the Missouri statute doing away with joint tenancies, the surviv- 
ing partner and the heirs at law of the deceased partner wonld be ten- 
ants in common in the real estate. Buchan v. Sumner, 2 Barb. Ch. 198; 
Carliste v. Mulhem, 19 Mo. 57; Wilkt v. Brmm, 65 Mo. 138. In the 
absence of any question as to the rights of creditors of the concern, 
in construing the rights and interests of the partners inter se respecting 
this purchase, their intention in making the purchase would hâve to be 
looked into. The articles of agreement provided only for a partnership 
"for the purpose of practicing the arts of medicine and surgery." As 
this purchase of the Meyers lot, unless used in connection with the busi- 
ness of the concern, for an office, or something of that character, does not 
corne within the purview of the written instrument, it would be re- 
garded as a mère commercial transaction, the investment of surplus 
funds; and the parties might in such a case be mère tenants in common. 
The better rule seems to be that which makes the intention of the par- 
ties, as between themselves, at the time the conveyance was taken, the 
proper test. If they intended to make a division of that portion of the 
assets they would be tenants in common. If they intended to keep it 
in the firm, employing it as an asset, it would be a partnership asset. 
See note to Page v. Thomas, 54 Amer. Rep. 793. The ultimate reliance 
of the complainant for the rétention of fhe whole of the real estate and 
for the divestiture of the légal title is based upon the following déclara- 
tion in' the written articles of agreement: 

"And it is further agreed npon that, should the senior member of the flrm 
die or become incapable of practicing his profession, that the riglit to continue 
business should devolve on the junior member, [J. A. McKinnon;] andintlie 
event of the death of the senior member of the flrm, that ail his property, Per- 
sonal and otherwise, which he held in partnership at the time of his death, 
should go to the junior, partner, [J. A. McKinnon,] providing the senior 
member leaves no family of his own to which it mighfc recur." 

It is to be obseryed that the propertj^ thus designated to go to the com- 
plainant on the death of the uncle is expressly restricted to that "which 
he held in partnership at the time of his death." As every species of 
property held by the uncle, according to the testimony of the complain- 
ant, was either held in copartnership or in trust for the benefit of the 
partnership, why did the parties to this agreement employ the term 
"held in partnership?" If it was the understanding of the parties and 
the intention of the uncle to leave it to the "junior member," the most 
natural, as the most apt, term possible would hâve been, "ail his prop- 
erty, Personal or otherwise, which he held at the time of his death." 
The limitation, on the contrary, not only indicates that the senior mem- 
ber held other property than partnership, but that it was his mind to 
give rione other than his interest in the partnership property. To give 
any other construction to the written instrument is to add to its expressed 
v.46F.no.l2— 46 
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language, and to substitute the wish and hope pf one pf the parties 
for the expressed will of the bther. Superadded to al) this, the pro- 
vision of the àgreement was no,t only to take effect after the death of the 
uncje, but was to apply alone to the property held by him in partner- 
ship at the tinaé pfhis death. The well-settled rule oflawis that an in- 
strument purporting to be a deeql or eontract transferring property after 
death is but a testamentary paper. In determining whether it be a con- 
veyance or a will thé court will not consider so much what the maker 
believed it to be, but what in point of law it is. Hester.v. Yoimg,2 Ga. 
31; University v._ Barrett, 22 lowa, 73, 74; Wathins v. Dean, 10 Yerg. 
320. The essence of the définition of a will is that it is a disposition to 
take effect aller death; and, whatever the form of the instrument, if it 
passes no présent interest, but only directs what is to be done after the 
death of the maker, it is testamentary. Turner v. Scott, 61 Pa. St. 126. 
If the instrument passes a présent interest, although the right to its pos- 
session and enjoyment may not accrue until some future time, it is a 
deed or eontract; but, if the instrument does not pass the interest till 
after the death of the maker, it is merely testamentary. University v. 
Barrett, supra. 

In Rothw. Michalis, 125 111. 325, 17 N. E. Rep. 809, the court say: 
"The instnunent, it will beobserved, does not, as counsel assume, purport 
to convey an uiidivided half of the property which he then owned; but, on the 
contrary, only that which he might leave at the time of his death, after 
the paynient of ail his just debts. What portion of theeffects he then owned, 
if, indeed, aiiy at ail would be on hand at the tiine of his death, and thus 
broiight witliin the terms of the grant, was at that time, as is manifest, a naat- 
ter of pure conjecture. ïhis being so, it is clear that no présent estate or in- 
terest in the property thus owned by him could hâve passed by this deed, and 
it therefore foUowa as a légal séquence that the instrument in question, con- 
sidered as a conveyance, wàs ând is void. ïhis conclusion rests upon the 
fundamental principle that a deed takes efïect upon its delivery, if at ail." 

The court then proceedg to consider the question as to whether such 
a provision can be given effect to as a déclaration of trust: 

"It is unquestionably true that, where one for a valuable considération at- 
tempts to make a conveyance of property to another, and by some casualty or 
inadvertence the instrument is defective and inoperative as a conveyance, a 
court tit equity will, in a propef case, treat the instrument as a déclaration of 
trust, or as a eontract for a conveyance, as the circumstances may require. 
But this doctrine has no application to a case like the présent, where au es- 
sential élément of the trust is wanting. An existing property right in or to 
some distinct subject-matter is essential to the existence of every trust; and 
any instrument, however perfect otherwise, which f ails to disclose this, can- 
not properly be established as a déclaration of trust. " 

See, also, foUowing authorities: Miller y. Holt, 68 Mo., 584; Grattan 

V. Appleton, 3 Story, 755; Sperberv. Baktesr-, 66 Ga. 317; Turner. v. Scott, 

. 51 Pa. St. 126; Jn re Diez, 50 N. Y. 88; Cover v. Stem, 67 Md. 449, 10 

Atl. Rep. 231; Reed v. Hadeton, 37 Kan. 321, 15 Pac, Rep. 177; 1 

Redf. Wills, 170. 

We do not controvert the dçctrine that a eontract, based on a valua- 
ble considération, duly perfprmed by the benefiçiary, to make a will, 
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may be specifically enforced or compensated in damages after the death 
of the promisor. But, as we hâve already shown in respect of the al- 
leged verbal language, "I will make you my heir; I want it to go that 
way," this promise was a mère gratuity. This view the complainant 
should be held to, for the reason that in his cross-exami nation he stated 
in the most direct terms that the paroi agreement of 1881 was but, in 
effect, transferred to and expressed in the written instrument of 1884; 
that it, according to his uuderstanding, differed in no material respect 
from the written agreement. So the conclusion forces itself that this 
provision of the written instrument was a mère gratuity, — a provisional 
arrangement as to the final disposition of his partnership interest in the 
event of death during the continuance of the partnership. Jt was certainly 
revocable by the act of the uncle during life. Had he, by will or other 
instrument, disposed otherwise of this interest, what remedy would the 
survivor hâve had to prevent it? This provision of the agreement could 
not bave been specifically enforced, as the property would not bave been 
in the uncle's possession at the time of his death. There could bave been 
no action in assumpsit predicated of the breach of contract, for by its ex- 
plicit terms the junior member was to take only in the event the uncle 
held the property at the time of his death. He was not required to hold 
it until that event. On thecontrary, the second article of the agreement 
provided for a disposition of the partnership property by division on dis- 
solution of the partnership prior to death. ïhere was no restraint of the 
power of disposition prior to death; therefore thealleged contract passed 
no interest in pressenti, nor created any indcbitatm assumpsit. The prom- 
ise, then, was essentially testamentary. As such it must fail, for the 
reason that the instrument does not conform to the requirements of the 
Missouri statute prescribing tiie necessary formality in the exécution of 
wills. Section 8870, Rev. St. Mo. 

Of the te.stimony of witnesses called by complainant to dépose concerna 
ing statements made by décèdent in promiscuous conversations, to the 
eflect that he and his nephew owned the property in common, and the 
like, it may be observed — First, that sucb desultory talk cannot be ac- 
corded more weight than the complainant's own version of the under- 
standing between him and the dcceased; and, second, tliat such vague 
and indefinite statements are too meager to bethe basis of judicial asoer- 
tainment of the exact state of accounts, or terms of compact, between the 
parties. Such évidence is often easy of coinage against the dead, or, 
when bonest, owing to the weakness of human nature to favor the "liv- 
ing king," it enlarges by excessive coloring. As aptly said by Sir Will- 
iam Grant, (Lench v. Lmch, 10 Ves. 517:) 

"The witness swears to no fact or circumstanee capable of belng investi- 
gated or contradicted, but simply the naked déclaration of the purcliaser ad- 
miLting that the purchase was made with the trust money. ïhat is, in ail 
cases, most unsatisfactory évidence, on account of the facility with whlch it 
may be fabricated, and the impossibility of contradicting it. Besides, tlie 
slightest mistake or failure of recollection mày totally altei the elîeut uf th» 
déclaration." 
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The only written déclarations through which the uncle, "though dead, 
yet speaketh," are the deeds, his letter to his brother, the articles of co- 
partnership of 1884, and his notes for the unpaid purchase money for 
the lands. Against thèse the only olaim which this évidence présents 
of a disputable character, to my niind, is whether or not there is a re- 
sulting trust in favor of the partnership against the Watts farm to the 
extent of the money, if any, taken from the partnership funds to com- 
plète the payments, and the extent and nature of the claim in favor of 
the partnership, and the residuarj' interest of the complainant in the 
Meyers lots. Should the court retain the bill for the purpose of making 
this ascertainment? It is true, a court of equity, as a rule, niay grant 
any relief under tbe gênerai prayer consistent vvith the allégations of the 
bill. But the bill in this case is not franied with a vievv to either treat- 
ing this property as a partnership asset, nor as chargeable with a result- 
ing trust, nor as an équitable tenancy in coramon. The évidence was 
not taken with a view to the settlenient of partnership accounts, the as- 
certainment of balances, nor the exact amount of the trust funds which 
are claimed went into the purchase of the respective pièces of projierty. 
And what is more persuasive still that under this bill and the dépositions 
published thereunder the court should not undertake to vary the theory 
of the com plaint is that the respondents hâve consented, under the issues 
presented, to admit the déposition of the complainant himself. What 
their action would be, under their unquestionable right, in admitting 
this testimony on another theory, the court cannot anticipate. So long 
as the object of pleading is to define the issues between the parties, to 
advise them to what matters witnesses are to be called, the relief asked 
for by the pleader ought to bave controUing influence. The complain- 
ant is not entitled, in my opinion, to a decree for spécifie performance. 
It is therefore ordered that the bill be dismissed, and the injunction dis- 
solved, at complainant's costs. 



Martinez V. MoLL. 
{Circuit Court, E. D. Louisiana. June 16, 1891.) 

1. Equitt— Resoission ot Contra ct. 

A man 28 years old bought, af ter exatnination, a plantation which was only worth 
two-thirds of the priée he paid for it. There was no évidence of fraud or undue in- 
iluence. The vendor offered to release him from the hargain before it was consum- 
mated, but he refused to be released. Beld, that the sale could not be set aside in 
equity. 

S. Same — Insanitt— Evidence. 

Under Civil Code La. art. 1788, which provides that, where there bas heen no in- 
terdiction, a contract will not be void on the ground of insanity ynless the party is 
notoriously insane, the évidence of flve witnesses that a man is of feeble intellect, 
when contradicted by that of seven witnesses, there being no évidence that the pur- 
obaser knew of the vendor's inoapacity, is not sufflcient évidence of notorious in- 
sanity to avoid a contract. 
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In Equity. 

Henry 0. Miller, for.plaiatiff. 

E. H. Browne, for défendant. 

BiLLiNGs, J. This ia a suit in equity submitted upon tbe pleadings, 
which are the bill, answer, and replications, and upon the proofs for a 
iinal decree. It is a suit for the rescission of a conveyance made by tbe 
complainant to tbe défendant of two lots of ground, with the buildings 
tbereon, known as "No. 52 Canal Street," in the city of New Orléans, 
for a reconveyance of tbe same, and for tbe rents and profits tbereof. 
The grounds for the decree asked by the bill of complaint are fraud and 
undue influence and mental incapacity. The transactions between the 
parties were as follows: In September, 1888, the complainant ex- 
changed the store above described (52 Canal street) for a sugar planta- 
tion in the parisb of St. John the Baptist, the store being estimated, 
over and above a mortgage existing upon it for $13,000, at about $14,- 
000, and the plantation, together witb a store upon it, wbicb was valued 
at about $2,000, at $27,000; that is, tbe plantation, by itself, was esti- 
mated at $25,000. For the différence (about $14,000) notes bearing a 
mortgage upon tbe plantation were given by the complainant. At the 
time of the exchange an apparently promising crop was growing and 
nearly made upon the plantation, wbicb was taken off by tbe complain- 
ant, netling $3,859, instead of a much larger sum, viz., about $10,000, 
which had been expected. This diminution is by the défendant attrib- 
uted to tbe storm in August. In September, 1889, just about six 
months after the exchange, the complainant abandoned tbe who.e pur- 
pose of conducting the plantation, and reconveyed it to tbe défendant 
for the amount due by him to the défendant, in the neighborbood of 
$14,000. Minor facts are brought before tbe court in tbe testimony, 
but tbose above recited eonstitute tbe important ones, and give in out- 
line the transaction. From thèse it évident that in the purchase of tbe 
plantation, with ail tbe uneertainties attending tbe cultivation of sugar, 
giving in excbange for it the productive and well-located city property, 
and, too, the purchaser, the complainant, being inexperienced in the 
production of sugar, the complainant made an unwise purchase. This 
is beyond ail question. But that, in and of itself, cannot authorize the 
court to rescind the sale. 

Was the complainant insane? and was he induced to make tbe ex- 
cbange or purchase by the fraud and undue influence of the défendant? 

First. Was he insane? As to bis insanity, five witnesses — Mrs. Hu- 
bert, complainant's motber-in-law, Louis Hubert, complainant's brother- 
in-law, Robert Upton, William Pepperman, James April — testify as to bis 
being, in their opinion, feeble— hardly average — in intellect. To thèse 
should be added the brother of the complainant, whose statement cornes 
tbrough the notary, (Upton,) As to his being of eyerage intellect, seven 
witnesses — H. L. Bidstrup, J. J. Wetta, J. B. Asb, John Webber, sher- 
iff, John G. MoU, Jr., Paul Turner, and L. De Poorter — testify: 
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"He has never been interdieted. He was at the time of this transaction 28 
years of âge, and had been left by his father, who had been but a short time 
dead, as his portion of the estate, the property which is the subject of this 
suit. He had quarreled with his father on account of his marriage. At the 
time of the piirchase or exehange he was driver of a street-car, and at the time 
he gave his testimony in this cause he was store-keeper for an auction-house 
in San Antonio, ïex." 

The statutory provisions as to vrhat constitutes insanity, which, ac- 
cording to the jurisprudence of the state, include feebleness of intellect, 
are found in Civil Code, art. 1788. The party to be declared insane, 
when there has been no interdiction, must be notoriously insane; i. e., 
the insanity must be such that it could not but be known to the party 
dealing with him. "Notoriously" means "well and generally under- 
stood." That clearly is not this case, which closely reseœbles, as to the 
•want of notoriety, the case of Kenney v. Dow, 10 Mart. (La.) 603, where 
the court, rejecting the plea of insanity, say: "It must be noterions and 
clearly proved." In Bank v. Duhreuil, 5 Mart. (La.) 426, the court say: 

"But the law has provided that * no act anterior to the pétition for inter- 
diction shail be annulled, except where it shall be proved that the cause of 
such interdiction notoriously existed at the time when the deed, the validity 
of which being contested, was made, and that tiie party who contracted with 
the insane personor lunatic could not hâve beendeceived as to the state of liis 
mind.' Civil Code, p. 80, art. 15. Hère the existence of the cause of the in- 
terdiction at the time the roortgage was executed appears to us to be proven; 
but the Code requires also that we should hâve proof of the impossibility of 
the plaintifîs who contracted with tlie défendant being deceived asto the state 
ofhermind." > 

See the late case of Baumgarden v. Langles,B5 La. Ann. 441, 443. In 
Stockmeyer v. Tobin, 11 êup. Ct. Rêp. 504, (Sup. Ct. U. S., decided 
March 2, 1891, opinion by Mr. Justice H aelân,) that tribunal, in af- 
firming the judgment rendered by Judgé Paedeb in this court, deals ex- 
haustively with the whole subject, interpreting Civil Code, art. 1788, 
subd. 3, and afErming the doctrine of the jurisprudence of Louisiana, 
as stated above. It.is to be observed that at the common law incai^ac- 
ity, in and of itself, may be the ground of avoiding a deed, but that, un- 
der our law, there must be not only incapacity, but it mù$t be so "no- 
terions " — so generally knbwn — as to make it certain thé pa:rty soiight to 
be affected by it knew it. I do not think that, under our law, Martinez 
was insane, or inconi pètent to contract. 

Secondly. Did the défendant practice fraud and exercise undue influ- 
ence? The parties contradict each other as to who first suggested the 
purchase by the complainant of the sugar plantation; each attributing 
it to the other. But the purchase was made after an inspection of the 
plantation and its stock by the complainant. There is not the slightest 
évidence that the défendant made any false représentations, unless it is 
to be inferred frdm the estimated value of thé' plantation. Of the esti- 
mâtes of the witnesses, that pf Mr. Liegendire would bé the best guide. 
His outside estimale is $16,000, aiid $25,000 was the price paid. It 
should be observed that at the time of the purchase the crop, then nearly 
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made, seems to bave ,been so promising that tbe parties estimated an 
outcome net of $8,000 or $10,000, against slightly less than $4,000 as 
the event.proved; so that the case is one where the property was worth 
about t\yo,-thirds of the price paid. . As to undue influence, the évidence 
shows that, after the brotherghad objected to the complainant buying, 
the défendant offered to release the complainant altogether from the bar- 
gain, but that the complainant not only declined to be released, but 
threatened to sue the défendant for d'âtnàges unless thé préliminary con- 
tralCt was carried out. Sô that the casé sums ilself up'in this: A young 
manof the âge of 28 years, having inherited a property from bis iather, 
loges it altogether by an unwise purchase of a property worth only two- 
thirds of what be gave for it, and by yielding to the seductive bopes in- 
spired in the mind of the inexperienced as to amounts to be made by 
raising sugar-cane. ïhere is established neither insanity nor Iraud nor 
undue influence. The case made by the proofs shows that the com- 
plainant made a poor b«rgain, and merely on account of this be cannot 
bave relief in a court of equity. 



ïIeyee et al. v. Richards. 

(Circuit Court E. D. Louislana. June 26, 1891.) 

IThqottable Bonds— Liability of Seller— Wabrantt. 

ïhe bofia flde owner of negotiable bonds which are fraudaient reissues of genn- 
ine tonds is not liable to one who purchases them from him for the amouut paid 
therefor, m tlie absence of any warranty. Following Otls v. Cullum, 93 O. S. 447. 

At Law. 

.Fairar, Joncs & Kruttschnitt, for plaintiffa. 
Beckwith & Lazarus, for détendant. 

Paedee, J. This cause has been submitted near the close of the terni 
■without argument other than that furnished by printed briefs in other 
cases, where the facts did not fuUy appear, with a request for a speedy dé- 
cision. A brief opinion is ail that is possible. The agreed statementof 
facts shows that the défendant, prior to the sale of the bonds herein in 
question, was the bonafide holder of eacb and ail of the bonds described, 
having acquired eacb and ail of said bonds in open public market for 
full market value, with no notice whatsoever of any alleged vice or al- 
legéd illegality of the bonds; and that the said bonds are in no sensé 
forgeriès, but fraudulent reifesues of genuine bonds. Thèse facts be- 
ing admifted, in m y opinion the case iscohtrolled by the décision of the 
suprême court of the United States in Otis v. CuUum, 92 U. S. 447. In 
that case the bank of wbich Cullum was receiver had sold certain bonds 
issued by tbe city of Topeka. The bonds were afterwards judicially de- 
clàréd Void, because the act autborizing their issue was unconstitutional. 
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The purchasers sued to recover the amoimt paid for the bonds, alleging 
failure of considération. The court said: 

"Such securities throng the aiinals of commerce which they are made to 
seek, and where they flnd their market. They pass frorn hand to hand hke 
bank-notes. The seller is liable ex delioto for bad faitb, and ex contraotu, 
tliere is an implied warranty that they belong to him, and that they are not 
forgeries. Where there is no express stipulation, there is no liability beyond 
this. If the buyer des'ires spécial protection, he must take a guaranty. He 
can dicfate ils tenus, and refuse to buy unless it be given. If not taken, he 
cannot occupy the vantage ground upon whicli it would hâve placed him. It 
would be unreasonably harsh to hold ail those through whose hands such in- 
struments may hâve passed liable, according to the principles which the plain- 
tiffs in error insist shall be applied in this case." 

The doctrine of this case has been recognized and approved in the case 
of Orléans v. Platt, 99 U. S. 676, and in Insurance Co. v. Middleport, 124 
U. S. 545, 8 Sup. et. Rep. 625. It is not necessary to cite authorities 
to show that the bonafide holder of negotiable securities has title. In 
the view I hâve taken of the case, the liability of the state on the bonds 
in controversy is not a œaterial question, and is in no wise passed upon. 
It is therefore ordered, adjudged, and decreed, that there be judginent 
in iàvor of the défendants, with costs. 



United States v. Ai.exandee et al. 
(District Court, D. Idaho. June 1, 1S91.) 

1. JuDGE DE Facto — Title to OrrioE. 

Title to an office cannot be determined in a collatéral proceeding, but sufflcient 
inquiry may be made to détermine whether a olaimant is a mère intrudsr or not. 
3. Same. 

De facto offlcers are those who act ùnder some color of right to the office, who 
perform its duties, wlio are generally recognized as the ofBcers, whose acts as such 
are acquiesced in, and their acts are valid. 
(Syllalius by the Court.) 

At Law. Motion to set aside au order overruling a motion for new 

trial. 

Freinant Wood, U. S. Atty. 
James W. Reid, for défendants. 

Beatty, J. Trialof this cause having been had and judgment rendered 
in the first district court of Idaho territory, and a statement upon mo- 
tion for a new trial having been settled, such motion was, on April 15, 
1889, taken under advisementby the judge of said territorial court. 
On Noveniber 19, 1889, another judge was appointed, who on Novem- 
ber 25, 1889, at Boise City, Idaho, duly qualified. On November 27, 
1889, the former judge signed an order overruling the motion for a new 
trial, which was, on December 6, 1889, filed by the clerk of the court. 
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The défendants claim such order was made withoutauthority, and ask its 
annulment. It is not, and cannot be, disputed that on the day this order 
was sigued the new appointée was theduly appointed and qualified judge 
of said territorial court, and was then fully authorized to assume the du- 
ties thereof. Neither will it be doubted that if he had in fact then taken 
possession of such office, was then in the discharge of its duties, and was 
then generally known and recognized as such officer, no other person could 
at the same time exercise any authority as judge of that court. It must 
also be admitted he was the de jure judge, but it remains for détermination 
whether his predecessor was a then de facto judge, and upon this ques- 
tion rests that of the validity of the order. At the threshold of the ar- 
gument is raised the proposition of the right, in a collatéral proceeding, 
to détermine who was the légal officer. It is claimed that in this action 
we cannot look beyond the act of the officer, and investigate his title to 
the office, but that the order must be accepted as one made by a de facto 
ofiicer, and as valid. This proposition, unconditionally accepted, would 
niake valid the unauthorized proceedings of a mère intruder intoan office; 
of an}' one who might assume, without the semblance of authority, to 
act, and thus leave us remediless against usurpation and the grossest 
injustice. While the question of strict title to an office can be inquired 
into and determined only by direct proceeding, and while courts will 
not, in a collatéral proceeding, make such investigation, they may and 
will make such inquiry as will establish the fine between the mère in- 
truder into an office and one holding it under some color of title, some 
semblance of right, — between him without any authority whatever and 
the de facto officer. 

It has long been established that as to the public and third persons 
the acts of a de fado oSîcer are va]id, and their virtue cannot be im- 
peached by any inquiry, in a collatéral way , into the strict title to the of- 
fice. This rule is established as a matter of public policy and necessity, 
for the protection of the public who hâve dealings with officiais. It 
would be a disastrously inconvénient requirement that ail who hâve busi- 
ness with an officiai person must, before it can be transacted, inquire 
into the validity of the officer's claim to the office, and that the acts of 
those who hâve not légal right, although the semblance thereof, n)ust in 
ail cases be held void. We think the rule is that inquiry into the title 
to the office of a party acting therem may be pursued far enough, in any 
case, to show whether or not he is a de facto officer, but further than this 
the investigation will not go in a collatéral proceeding. The question 
hère arises, what is a de facto officer? Generally there must be found 
some color of title, so.ne semblance of right, to the office, either by some 
élection or appointment, though in valid, upon which the claim rests. 
The possession by the claimant of the office and the indida thereof, the 
performance by him of the duties, in such an open and public manner 
as will justify the public generally in the belief that he is tlie olfieer, and 
especially the récognition by the people of and their acquiescence in his 
acts as such officer, are ail éléments which go to establish the character 
of a de facto officer. When one has been elected or appointed to an of- 
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fice, which he continues to hold, and of which he continues to perfornï 
the duties, even after the expiration of his term, but under eoûié cpntést 
or claim of titlei and he not only performs the duties, but is generally 
recognized by the public as the ofBcer, and his acts are acquiesced in , he 
is a de facto ofScer. Or, even if there were no contest, and the old ofticer 
contiaues to be regarded as the ofBcer, and to act as such, even after his 
successor is elected or appointed, and, without his knowledge, qualifies, 
his acts, so performed in good faith, niay still be held valid; but if the 
new ofticer has qualified and assumed the duties of his office, and is gen- 
erally known and recognized as the ofïicer, the acts thereafter of the old 
officer, even if performed in good faith, cannot be held as officiai or lé- 
gal, for the reason that such i'acts niake the new officer not only a de jure,. 
but also a defado, officer, and there cannot be two de facto officers at the 
same time. When, therefore, the acts of the retiring officer will be sus- 
tained as those of the de facto officer, must dépend much wpon the facts 
and circumstances of each case. What are the controlling facts in tins 
case? In addition to those already stated, it appears from the défend- 
ants' affidavits that the new judge qualified and assumed tho duties of 
the office on November 25th, which he thence continued to perform; 
that he was from that date generally recognized by the people and bar as 
the judge; that on November 27th the clerk of the court received at Lew- 
iston, Idaho, information that such judge was then in the district, and 
had qualified, which information he at once connnunic^ited to the retir- 
ing judge, and then left; that upon his return to Lewiston, on Decem- 
ber 6th, the judge gave bim said order to be filed, and it appears that 
on November 19th he had tendered his résignation, and on the next day 
saw the notice of his successor's appointment. The United States attor- 
ney says in his affidavit, ujjon his information, that the new judge did 
not assume his duties until- alter said order %as signed, on November 
27th; that said clerk informed him that the judge signed said order on 
said day before he was informed his successor had assumed suoh duties; 
and that after receiving such information he performed no other officiai 
acts. If this order is of force only from tlie date it was filed, no doubt 
can be entertained of its invalidity, for it is clear that prior to that time 
the new judge had both qualified and assumed his duties, and his au- 
thority to do so was not disputed, but was fully recognized by his prede- 
cessor, who had ceased to act. If the order was signed on the 27th day 
of November, after the judge was informed his successor had assumed 
his duties, it would be void. If it had already been signed when the 
clerk on said day communicated the information referred to, it is strange 
it was not delivered to the clerk to be filed. That it was not, is strongly 
suggestive either that it had not been signed, or, if signed, that the judge 
doubted its validity, and held it for further considération. If so held, 
then it was not an order, even though signed, and no subséquent conclu- 
sion or détermination concerning it can give it vitality, under the facts 
as they appear in the record. After a fnll examination of ail the facts, 
it isconcluded the order was erroneously made, and was not justified un- 
der the circumstances. 
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There is also another reason why this order should not be sustained. 
It was made when it was well known by ail, including the judge who 
made it, that another judge had been appointed, whose qualification and 
assumption of the duties of the office it was reasonable to anticipate 
might occur any day. By a little care and inquiry it could easily hâve 
been learned jwst "when this would happen, and tlius avoid unnecessary 
conflict, and especially might this hâve been done, as there was no such 
emergency as demanded' ht^sty action. Judicial ofRcers, of ail others, 
should observe the greateisit care in the exercise of the important power 
delegated to them. In view of ail thecircumstances, I think the order 
was improvidently made. , Tohold it valid would be a précèdent justi- 
fying a practice which courts should discourage rather than sustain. 
Courts hâve sustained the acts of de facto ofïicers only as a matter of ne- 
cessity, to avoid serious damage to those not at fault; but the encour- 
agement of a careless practice on this subject would resuit in far greater 
injury than benëfit. Rather is it better that it be understood that the 
acts and orders of those without the légal right to exercise officiai trust 
raust pass the ordeal of the closest scrutiny, and be ratified only so far 
as justified by public policy and necessity. 

The défendants' motion to set aside the order complained of is granted. 



First Nat. Bank of Pi.attsbuegh v. Sowles et al. 

{Circuit Court, D. Vermont. July 9, 1891.) 

1. Représentation as to Anothbk's Crédit. 

Défendants, as directors, during a run on their bank, posted conspicuously in the 
bank a notice, signed by them, and addressed to the gênerai public, representing 
the bank to be soïvent. Plaintiff saw the notice, and, after a consultation with the 
directors, loaned the bank money, whlch was lost. Held, that the notice, not be- 
Ing addressed to plaintiff, could not entitle it to recover from the directors, under 
R. L. Vt. § 983, which provides thac no action shall be brought to charge any per- 
son upon a représentation concerning the crédit of another, unless such représen- 
tation is in writing, and signed by the party to be cbarged; and the fact that the 
notice was signed by défendants as directors would prevént a recovery from them 
individually, even if the notice were a sufflcient représentation in writing. 

2. Same— Parol Evidence. 

Such représentation ia writing cannot be aided by évidence of aiditional verbal 
représentations. 

At Law. 

G. H. Bechwiih, for plaintiff. 

WUlard Farrington and Geo. A. Ballard, for défendant Burton. 

Wheeler, J. This suit is brought upon alleged représentations by 
the défendants that the First National Bank of St. Albans was sound and 
solvent, whereby the plaintiff was induced to loan it $10,000; and after 
a trial by jury, on which a verdict was directed for the défendants, has 
now been heard on a motion for a new trial. The laws of Vermont pro- 
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vide that "no action shall be brought to charge a person npon or by rea- 
son of a représentation or assurance made concerning the character, con- 
duct, crédit, ability, trade, or dealings of another person, unless such 
représentation or assurance is made in writing, and signed by the pai-ty 
to be charged thereby, or by some person thereunto by him lawfully au- 
thorized." R. L. § 983. And that "the word 'person' may extend 
and be applied to bodies corporate and politic." Section 21. There 
was a run on the First National Bank of St. Albaris. The défendants 
were a inajority of the directors, and signed and had posted conspiou- 
ously in the public banking-room, this: 

"Notice. This bank is sonnd, and will pay ail its liabiiities, and creditors 
need not liave any fears of loss, as we hâve suflicient assets to pay ail liabiii- 
ties. 

"Ht. Albans, Jan'y 14, IS84. E. A. Sowles, 

"0. A. BtTETON, 

"Albert Sowles, 

"Directors. " 

The président of the plaintiff read this notice, and afterwards, on the 
same day, on consultation and discussion with the défendants as to the 
prospects of their bank, made this loan, for which he took collaterals, 
from which the plaintiff bas realized ail but about $1,900 of the loan. 
The plaintiff insists that whether the statements in the notice were re- 
lied upon in making the loan should bave been submitted to the jury, 
with directions to find for the plaintiff, if they were. There was a rep- 
résentation in writing of the crédit and ability of the bank, signed by 
the défendants; and this claim of the plaintiff has some plausibility. 
But that such a représentation was so made somewhere, at some time, to 
some person, by the persons sought td be charged, is not sufficient; it 
must be made to the person seeking to charge them. In Grant v. Nay- 
lor, 4 Cranch, 224, a letter of crédit, addressed to John & Joseph Nay- 
lor & Co., was delivered to John and Jeremiah Naylor, there being no 
such firm as John & Joseph Naylor & Co., and the writer was sought 
to be charged, on the correspouding section of the statute of frauds, by 
John and Jeremiah Naylor. As to this Chief Justice Marshall said: 

"In sucli a case, the letter itself is not a written contract between Daniel 
Grant, the wiiter, and John and Jeremiali Naylor, the persons to whom it 
was delivtTt^d. To admit paroi proof to rnake it such a contract is going f ur- 
ther than courts hâve ever gone where tlie writing is itself the contract, not 
évidence ot a contract, and where no preceding obligation bound the party 
to enter into it." 

The same judge said in RusscU v. Clarhe, 7 Cranch, 69, on the same 
statute: 

"It is the duty of the individual who conlracts with one man on the crédit 
of another not to trust to ambigiious phrases and strained constructions, but 
to require an explicit and plain deelar.ition of the obligation he is about to as- 
sume." 

The requirement for charging a person in that section was similar to 
that in this. This writing was not delivered to, nor to any one for, the 
plaintiff, and the plaintiff' was not one of those for whom it was obvi- 
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ously intended. If it had been signed by the défendants as individvials 
instead of as directors, it would not appearto bave been a représentation 
to the plaintifï on vvhich tbey could be charged, within the meaning of 
this statute. But, further, this notice was an officiai statement of tbe 
défendants as directors, on its face made to thethen creditors, to inspire 
confidence, rather thau as individuals, to procure loans. The évidence 
by whicb the notice was sought to be pieced out would make a case on 
oral représentations, which is what the statute forbids. The statute 
stands squarely in the way of any recovery by the plaintiff, and pre- 
cludes ail necessity for examining the cases referred to, where no such 
statute prevails. Motion denied, stay vacated, and judgment on verdict 
for défendants. 



Beown V. American Wheel Co. 
{Circuit Court, N. D. New York. July 9, 1891.) 

RiGHTS OF Accommodation Indorser. 

Défendant bought out a company for which plaintiff was an accommodation in- 
dorser, agreeing to pay $26,000 of its debts, and, on notice that the notes on which 
plaintiff was indorser was part of the $36,000, requested plaintiff to continue his in- 
dorsement, and agreed to pay the notes. Plaintiff did so, and was compelled to 
pay the debt. Helâ, that défendant was liable to plaintiff, though the debt was not 
in f act a part of the $36,000 assumed by it, and though it had paid other debts to the 
amount of $26,000. 

At Law. 

Frank Rice, for plaintiff. 

Thomas Hogan, for défendant. 

Wheeler, J. The plaintiff has paid $9,000 as an accommodation in- 
dorser. The question raised by the demurrer to the complaiut is really 
whether he paid it for the défendant. According to the allégations of 
the complaint, he was accommodation indorser for the Shortsville Wheel 
Company. The défendant bought out that company, and agreed to pay 
$26,000 of its debts, and, on notice that the paper on which the plain- 
tiff was so an accommodation indorser was a part of the $26,000, "re- 
quested the plaintiff to continue his indorsement, and assist the défend- 
ant by eontinuing to carry said loan" "for a short time, until the défend- 
ant could and would pay and discharge the same; that in compliance 
with said request, and for the sole accommodation and benefit of the de- 
fendant, and relying upon the said promise and agreement of the défend- 
ant to pay the same, the plaintiff" "continued or renewed his indorse- 
ments," and has been compelled to pay in conséquence of them. The 
want of any allégation that the debt which the plaintiff has paid was 
in fact a part of the $26,000 of debts which the défendant agreed to 
pay, or that the défendant has not paid debts of the Shortsville Wheel 
Company to the amount of $26,000 besides this, is the principal ground 
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urged in support of the demurrer. If the action was upon the agree- 
ment to pay $26,000 of the debts of that company, this point would 
seein to be well taken. But it is not. It is upon the ioiplied agree- 
tnent to repay what the plaintiflf has been compelled to' pay for the ac- 
commodation of the défendant; If the défendant assumed to the plain- 
tiff that this was its debt, and the plaintiff stood as an accommodation 
indorser for its benefit and ai its request, and was thèreby compelled to 
pay, whether the debt was actually one which the défendant had other- 
wise assumed to pay would be immaterial. If the défendant had bor- 
rowed motiey bf the plaintiff to pay this debt with, that the debt was 
not iri fact the defendant's would be no answer to an action for the 
money. Procu ring the plaintiff to continue to stand liable for the debt 
«nder a promise to pay it, and leaving him to pay it in discharge of his 
liability, amounts to about the same thing. Demurrer overruled. 



Magee V. Oeegon Ry. & Nav. Co. 
(Circuit Court, D. Washington, N. D. June 9, 1891.) 

1. Ejection of Passengebs — Pleading — Nonsuit. 

In a suit against a carrier of passengers to recover damages for the wrongful 
éjection of a passenger who claimed to hâve purchased a ticket for his passape, 
and to hâve tendered it, hefore being ejected, the plaintiff was allowed tô amend 
his complaint, and to plead either (1) the contraet, and its hreach, and clalra only 
the damages ordlnarily recoverable for breach of such a contraet; or (3) the tort, 
as the gravamen of his case; or (S) the contraet, the breach of it, and any circum- 
stances of aggravation in the manner of the breach, causing additional injury, as 
ground for claiming spécial damages. In an amended complaint, the third plan 
was adopted. On the trial the plaintiff failed to prove a contraet, and, on motion 
for a nonsuit, held, that failure to pro^e the contraet alleged was équivalent to a 
total failure of proof, and the motion should be granted. 

a. Same— Use or Force — Liabilities. 

Whei'e the offlcers of a passenger train orvessel do not act wantonly or mali- 
ciously, or unnecessarily resort to violence or use excessive force, in ejecting a trav- 
eler for non-payment of fare, though wrongfuUy exacted, their employers are not 
liable for injuries other than such as necessarily resuit from the wrongful exac- 
tion. 

S. Same — Befusal to Pat Pare. 

A person traveling on a passenger beat, who neither produces a ticket good for 
the trip nor pays fare when called upon, and who after being informed that if he 
does not pay his fare he will be put ashore, and is allowed a reasonable time to de- 
liberate, and who then suffers himself to be landed on a shore to which he is a 
stranger, at a point distant from any habitation, during a storm in the night, rath- 
er than pay 50 cents to complète his journey on the vessel, although possessed of 
ample means to pay, is without any just cause of complaint, and cannot recover 
damages in an action against the ovvner of the vessel, there being no statute for- 
bidding the landing of a passenger at such place. 

iSyllabus tiy the Court.) 

At Law. 

In au action to recover damages for being forcibly ejected from a pas- 
senger steam-boat, upon the trial before the court and a jury, after the 
introduction of évidence on the part of the plaintiff", the défendant moved 



MAGfÉE ». OEEGOS RY. & NAV. CO. 785 

tlié court for a judffment of nonsuit, on the groUnd that thè plaintiff had 
failed to prove his case. 

Alfred S. Black and E. B. Leaming, for plaintiff. 

J. C. Haines and J. N. Davis, for défendant. 

Hanford, j., (orally.) I hâve no doubt whatever that the clefend- 
ant is entitled to hâve this motion granted. The orginal com plaint filed 
in the case contained two counts, — the first pleading a cause of action ex 
coniractu, atid clainiing damages for breach of contract for a passage by 
a liné of steam-boats ownéd and operated. by the défendant from Tacoma 
to Whatcom, in this state, evidenced by a ticket for such passage pur- 
chased and paid for by plaintiff; and, in the second count, pleading a 
cause of action ex delicio, and clainiing damages for a tort pure and sim- 
ple; both causes of action, however, depending upon the same facts, and 
being exactly the same transaction, stated in two différent ways. Upon 
a motion to make the complaint definite and certain, so as to ascertain 
what the plaintiff claimed and what he relied on, for the purposé of sim- 
plilying the framing of issues, and to enable the parties and the court to 
Jinow beforehand what rules of law would be applicable in the trial and 
décision of the case, I held that it was not permissible, under the s.ys- 
tem of practice hère, to plead in that wi\j, to hâve a complaint contain- 
ing répétitions, and aiming in difi'erent directions. I stated, however, 
that the plaintiff had a right, in my opinion, to elect whether to proceed 
in this case upon the contract, relying upon the contract by itself, and 
claim only such damages as would be recoverable for a breach of the con- 
tract; or he mighl, in the second place, choose to say n^thing about the 
contract, and recover damages for the tort, treating that as the gravamen 
of his case; or he might, in the third place, in one pleading, and setting 
it out as one cause of action, plead his contract, plead the breach of it, 
and, for the purpose of enhancing damages, plead the spécial facts con- 
nected with the breach of the contract, as the ground for the recover}' of 
spécial damages. An arnended complaint was filed, by which it appears 
that the plaintiff chose the third method of stating his case, and the 
case now, upon the amended complaint, may be termed an action to re- 
cover damages for the tortious breach of a contract. The contract, there- 
fore, is the foundation of the case, and upon that theory the trial bas 
proceeded. AH the testimony offered has been either admitted or re- 
jected on légal grounds. The plaintiff has rested, and, as the case is 
now submitted to the court, there is no contract. The foundation of the 
case is gone. The Code of this state, vvhich governs the practice in cases 
of this kind, recpgnizes a distinction between causes of action ex delicto 
and causes of action ex contractu, and necessarily there is a différence. 
The rules of law to bè applied in the détermination of the case are en- 
tirely distinct, and therefore, notwithstanding the Code has abolished 
the comnaon-law forms of action, and the refinements growing out of the 
observance strictly of forms, there is a différence in the law, a différence 
in the rights of the parties, in cases founded on contracts from those which 
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are founded on torts. The Code provides that a mère variance in the 
proof from the allégations of a complaint are not to be deemed material 
unless the adverse party has been misled; and it provides, further, in 
section 107, that where the proof does not simply show a différent state 
of facts, but fails to prove the cause of action set ont in its entire scope 
and meaning, there is not a mère variance, but a failure of proof. Novv 
hère the évidence does not simply vary from the facts alleged in the com- 
plaint, but, as I hâve said, the entire foundation of this case is gone, 
because there is a total failure to prove a contract. It is frankly ad- 
mitted by the plaiutifï's attorney that there is no contract proven in this 
case, and no right of recovery, based on the contract, is claimed in the 
argument made in opposition to this motion. So I thinkon that ground 
a judgment of nonsuit is proper in the case. 

I will say further, however, that the assumption that, with proper 
pleadings, this plaintif!:' would be entitled to recover any damages for a 
tort on account of the misconduct charged against the défendant Com- 
pany in ejecting him from the steam-boat Hassalo at an improper place, 
considering the time of night and the state of weather, is in my opinion 
unwarranted. There being no statute in this state forbidding the éjec- 
tion of a person from a vessel or a railroad at any place other than a reg- 
ular landing place or station, I cannot assent to the doctrine that a com- 
mon carrier is guilty of such a wrong as entitles the injured party to re- 
cover damages for the inere fact of ejecting a passenger, or one who is 
seeking to travel by means of a steam-boat or railroad, at a place other 
than a regular landing place or station. Certainly the law would not 
sanction the use of unnecessary force, even in dealing with an intruder 
or a trespasser; and, even if the circumstances of the intrusion or the 
trespass involved an attempt at crime, it would not sanction any wan- 
tonness in dealing with the ofifender. The master of a ship at sea has 
no right to take a stowaway found on his vessel, and heave him over- 
board in mid-ocean. But the principle which governs such cases is ex- 
actly the principle governing ail cases affecting the rights of persons and 
their property. The owner of a house, which he uses as his dwelling, 
and inhabits with his family, has a right to the quiet, exclusive, and un- 
disturbed possession thereof. He can exclude an intruder, but he has 
no right to kill him unless it is necessary to do so. The rule of neces- 
sity is the rule of law, limiting the right to use force. Ail that the law 
forbids is that there shall be no wantonness or malicious conduct on the 
part of common carriers, or unnecessary injury done, in removing per- 
sons who bave no right to travel by their conveyancea. I think, too, 
that even in cases where a person claiming a right to travel founded 
upon a contract, where he is in the right, is required to act with com- 
mon prudence, and to submit to the exaction, even though wrongful, of 
the ofiScers in charge of steam-boats and trains, when they are able to 
do so, and rely upon an appeal to the superior ofïicers of those who thua 
treat them wrongfullj' for redress of their wrongs, and, if they fail to get 
it by such effort, then to go to the courts of the country for redress of 
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any wrong or imposition which they may.have suffered during a journey, 
so that a person who is able to pay his fare twice should pay twice if it 
is exacted, rather than suffer unnecessarily the humiliation and other 
conséquent injuries of being ejected, and then claim enhanced dam- 
ages by reason of peculiar sufFering from the éjection. Of course it is 
not the duty of a person to submit to any personal violence or to receive 
blows in that situation any more than if not on board a train or steam- 
boat. Passengers during a journey hâve the sanie right as at other times 
to défend their persons. What I mean is that they tiave no right, when 
they are put to an élection to pay fare or suffer an éjection, having the 
ability to pay the fare, to elect to be ejected, and then claim additional 
compensation for that part of the injury which could not resuit from the 
wrong, otherwise than by choice of the injured. So long as the officers 
of a passenger train or vessel do not act wantonly or maliciously , or unnec- 
essarily resort to violence or use excessive force, in ejecting a traveler for 
non-payment of fare wrongfuUy exacted, their employers should not be 
held liable for injuries other than such as necessarily resuit from the 
wrongful exaction. The officers of this steam-boat found the plaintifF 
on board the steamer, traveling from Tacomato Seattle. They demanded 
of him that he should produce a ticket good for the passage, or pay his 
fare. He did neither. They explained the matter to him fully, what 
their rights were, as they claimed, and what their duties were. They 
explained to him what woiild be the conséquences to him of persisting 
in his refusai. They gave him every opportunity to make up his mind 
as to which he would do, gave him time toldeliberate, and aiter délib- 
ération he chose to suffer himself to be removed from the steam-boat, 
and landed on the shore of Puget sound, in a spot where he was unac- 
quainted, on a stormy night, and distant from any habitation, rather 
than pay the sum of 60 cents to be carried to Seattle, when he had 
plenty of money in his pocket, and he could bave paid it if he had chosen 
to do so; and, having received just the treatment that he chose, he is 
without any just cause of complaint in a légal sensé, and therefore this 
motion for a judgment of nonsuit will be granted on that ground, as well 
as for the other reason whicli I bave staled. 
v.46F.no.l2— 47 
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Mills et al. v. United States. 
(District Court, S. D. Oewgia. July 17, 1891.) 

1. CONSTITUTIONAl Law— Takino Private Propertt fok Public Use. 

For the purpose of Improving a navigable river the government erected a dam, 
which raised the level of the river, and thus prevented the owner of adjoiuing rice 
fields from draining his oanals into the river betweea high and low vpater marks, 
as he had previously done, but did not actually invade his premises. Held, that 
the injury to the rice fields did not constitute a taking of private property, within 
the meaning of the oonstitutional prohibition against taking private property l'or 
public use without just compensation. 
3. Navigable Waters— Ripabian Riqhts. 

The Savannah being a navigable stream, the rights of the plaintiffs in the ebb 
and flow of the tide are subordinate to the control of the government, for purposes 
of navigation; and it having determined that the current shall be confîned for the 
purpose of scouring and .leepeuing the channel, an injury resulting from an éléva- 
tion of the flow of the tide, which prevents the discharge of the plaintifEs' cauals 
between high and low water mark, is damnum abs(jue injtvria. 

8. JUBISDICTION — ClaIMS AGAINST THE GOVEKNMENT. 

Act Cong'. Maroh 3, 1887, (34 St. at Large, p. 505,) which gives the fédéral courts 
jurisdiction of actions against the government for claims upon eontracts or for 
damages in cases not sounding in tort, does not give them jurisdiction of an action 
against the government for an alleged wrongful diversion of a water-course, sinoe 
that is an action sounding in tort, 

At Law. 

Lawton & Cunningham, for plaintiffs. 
Marion Erwin, U. S. Atty. 
Beibre Pardee and Speer, JJ. 

Speer, J. The plaintiffs filed their pétition under the provisions of 
the act of coiigress of March 3, 1887, (24 St. at Large, p. 505,) to recover 
froui the United States compensation for injury to the value of theirlands 
caused by the érection of works by the government, for the improvement 
of the navigation of the Savannah river. The pétition avers that the 
plaintiffs owned rice plantations on Hutchinson's island, in the Savan- 
nah river, and on the main-land opposite. Thèse lands hâve been pre- 
pared at large expense for the purpose of rice cultivation, and hâve their 
chief value because of that fact. It is essential to the cultivation of rice 
on such plantations that there shall be a System of canals both for flood- 
ing and draiuing the rice fields. The lands in question were drained 
into the front river — that is, the river proper — prier to the acts on the 
part of the government complained of. The bottoms of the plaintiffs' 
ditches and the sills of the trunks and flood-gates vvere above low-vvater 
mark, their System of drainage was complète; and it is complained that 
the érection by the government of what is called the "cross-tides dam," 
running from the upper end of Hutchinson's i.sland to the lower end of 
Argyle island, cuts off ail the flow of water from the stream Connecting 
front and back rivers, bas raised both the high and low water levels in 
front river, and has not only destroyed the facilities for draining thèse 
lands into front river, but has rendered it necessary to raise the levées 
around the rice fields, to preveutâooding the fields athigh water. This, 
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it is alleged, has utififted the lands for rice culture, and makes it neces- 
sary that new drainage into back river be pppvided where the water lev- 
els are suitable. The expense of doing this will amount to $10,000, 
and plaintiffs insist that they are thus damaged to that extent. This 
cross-tides dam was erected by the United States as a part of a systena 
of harbor improvements, with the full knowledge of the fact that the 
drainage of plaintiffs' land would be thus impaired and destroyed. The 
case of the plaintifFs dépend upon the foUowing proposition; (1) The ac- 
tion of the government officiais in erecting the cross-tides dam amounts 
to a taking of their property for public use without just compensation. 
-(2) The right of drainage into the river is appartenant to the land, and 
has been taken in the same manner. (3) The government by taking 
this property entered into an implied contract for the compensation of 
complainants. (4) Their right to this compensation is a claim arising 
under the constitution of the United States; and (5) also under an act 
of congress, to-wit, the act authorizing harbor improvements. 

The défendant demurred to the pétition upon thegrounds: (1) That 
the plaintiffs bave not set forth a cause of action against the government. 
(2) In so far as it is set forth, it is an action ex delido, and of actions 
against the government sounding in tort the court has no jurisdiction. 
There are other grounds, but the décision must dépend, in our opinion, 
upon the grounds stated. 

The material clauses of the act of congress under which it is sought to 
maintain this suit confers jurisdiction on the court of claims to try — 

"(1) AU claims against the United States founded upon the constitution of 
the United States or any law of congress, except for pensions, or upon any 
régulation of an executive departraent, or upon any contract, expressed or im- 
plied, with the government of the United States, or for damages, liquidated 
or unliquidated, in cases not sounding in tort, in respect of which claims the 
party would be entitled to redress against the United States either in a court 
of lavf, equity, or admiralty, it the United States weresuable: provided, how- 
«ver, that nothing in this section shall be construed as giving to either of the 
courts herein mentloned jurisdiction to hear and détermine claims growing 
out of the late civil war, and eommonly knows as ' war claims,' or to tiearand 
détermine other claims which hâve heretofore been rejected or reported ad- 
versely by any court, department, or commission authorized to hear and dé- 
termine the same. 

"(2) That the district courts of the United States shall hâve concurrent ju- 
risdiction with the court of cJaims as to ail matters named in the preceding 
section where the amount of claims does not exceedonetliousand dollars; and 
the circuit court of the United States shall hâve such concurrent jurisdiction 
in ail cases where the amount of such claim exceeds onethousand dollars, and 
does not exceed ten thousand dollars. AH causes brought and tried under the 
provision of this act shall be tried by the court without a jury." 24 St. at 
Large, p. 505. 

It appears from thèse provisions of the statutes that the government 
has, with somewhat unusual magnanimity, opened the portais of its 
courts to a very large class of litigants having claims against it. It is 
cqually observable that certain marked and distinct limitations, upon 
this enlargement of the jurisdiction of the courts, were defined. It will 
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be obvious, also, that it was not the purpose of this législation to create 
new causes of action, but merely to provide a convenient forum for the 
adjudication of certain specified controversies. 

The first, and the more important inquiry presented by the demur- 
rer is this: The jurisdiction being granted, do the facts set ont in their 
entirety constitute a cause of action between plaintifFs and the govern- 
ment? The entire déclaration, with the bill of particulars must be con- 
sidered in order to détermine this question; otherwise a very partial, and, 
indeed, imperfect, view of the claim may be formed, and the questions 
are of importance, in contemplation of the extensive and generous ap- 
propriations annually made by the national législature for the improve- 
nient of navigation, and the great volume of litigation which may dé- 
pend upon the décision of cognate questions. It is insisted by the 
plaintifls that the action of the government constitutes a taking of their 
property without just compensation, in violation of the fifth amend- 
nient of the constitution, which provides: "Nor shall private property 
be taken for public use without just compensation." Do the aver- 
ments show a taking of private property for public use, in the mean- 
ing of this provision of the constitution? In the case of Transporta- 
timi Co. V. Chicago, 99 U. S. 640, décision by Mr. Justice Steong, for 
the court, a statement of the law fundamental to this inquiry will be 
found. In that cas^ the action was to recover damages for injuries al- 
leged to bave been sustained by the plaintitfs in conséquence of the ac- 
tion of the city authorities in constructing a tunnel or passage-way under 
La Salle street, and under Chicago river where it crosses that street. 
The plaintiffs were the lessees of a lot, bounded on the east by the street 
and on the south by the river, and the injury of which they complained 
was that, by the opérations of the city, they were deprived of access to 
their premises both on the side of the river and of the street, during the 
prosecution of the work. It is true in that case it was not claimed that 
the obstruction was a permanent one, and it appeared, as in the case now 
before the court, that there were no averments that the works were un- 
necessary. They were indeed incJispensable for the construction of the 
tunnel. Also, it was argued that the érection of the coff'er-dam was not 
only a public nuisance, but, as in this case, caused spécial damage to 
the plaintifi, for which the right of action was maintainable. The argu- 
ment was met by the foUowing observations by the court: 

"That cannot be a nuisance such as to give a coramon-law rigbt of action 
which the law authorizes. * * * A législature may, and otten does, au- 
thoiize, unil even direct, acts to be done which are harmfiil to individuals, 
and whicli, witiiout the authority, wonid be niiisanues; but in such a case, if 
the statute be such as the législature bas power to pass, the acts are lawful, 
and are not nuisances, unless the power has been exceeded. In such grants 
of power a rijjht to compensation for consequential injuries caused by tlie au- 
thorized érection may be,given to those who suffer, but then the right is a 
créature of the statute, — it has no existence without it." 

It was there insisted that, though the city had the légal right to con- 
struct the tunnel, and to do what was necessary for its construction, sub- 
ject to the condition that in doing the work there should be no unnec- 



MILLS V. L'NITED STATES. 741 

essary interférence with private property, yet it was liable to make com- 
pensation forthe consequential damage to persons speciallyinjured. To 
this proposition the court withheld its assent. The learned justice adds — 
"ïhat acts dons in the proper exercise of governmenlal powers, and nofc 
dlrectly encroacliing upon private property, tliough tlieir conséquences may 
impair its use, are universally lield not to be a taking, within tlie meaningof 
the eonstitutional provision. They do not entitlethe owner of such property 
to compensation from the state or its agents, or give him any right of action. 
This is supported by an immense weight of authority." 

"The extremest qualification of the doctrine," continues Justice Strong, 
"is to be found, perhaps, in Pumpelly v. Green Bay Co., 13 Wall. 166, 
and in Eaton v. Railroad Co., 51 N. H. 504. In those cases it was held 
that permanent flooding of private property may be regarded as a taking. 
In thèse cases there vras a physical invasion of the real estate of the pri- 
vate owners, and a practical ouster of their possession." In the case of 
Pumpelly v. Green Boy Ce, mpra, to which the référence above quoted 
is made, the plaintiff's demand for damages was based upon the iollow- 
ing averments. The défendants had erected a dam across Fox river, the 
northern outlet of Lake Winnebago, by which the waters of the lake were 
raised so high as to f rcibly, and with violence, overflow the plaintiff's 
land from the time of the completion of the dam, in 1861, to the com- 
mencement of the suit, the water coming in with such violence as to 
tear up bis trees and grass by the roots, and wash them, with bis hay 
by tons away, to choke up bis drains and fill up bis ditcbes, to saturate 
some of his lands with water, and to dirty and injure other parts by 
bringing and leaving on them deposits of sand, and othervvise greatly 
injuring them. It is to be observed, also, that the waters of Lake 
Winnebago were raised so high as to overflow with vi(jlence ail the 
lands of the plaintiff from the time of the completion of the dam, in 
1861, until the commencement of the suit, in 1867. It was insisted by 
the défendants that they had erected a dam in accordance with the act 
of congress, and that the lands in question had not been taken orappro- 
priated. Upon this contention Mr. Justice Miller, in rendering the dé- 
cision on appeal, announced: "We are of the opinion that the statutes 
did not authorize the érection of a dam which would.raise the water of 
the lake above the ordinary level; " thus indicating, as will presently ap- 
pear, a controUing distinction from the facts belore the court hère. 

With référence to the contention of the défendants, that there was no 
taking of the plaintiffs' land, within the meaning of the eonstitutional 
provision, and that the damage was a consequential resuit of such use 
of a navigable stream as the government had a right to make ibr the im- 
provement of its navigation. Justice Miller further observes: 

"It would be a very curious and unsatisfactory result if, in construing a 
provision of eonstitutional law always understood to hâve been adopted for 
protection and seciirity to the riglits of the individual as against the govern- 
ment, and wliich has reeeived tlie commendation of jurists, statesnien, anci coni- 
mentators, as phicing tlie just princ-iples of common law on that suljject be- 
yond the povver of ordinary législation to chan e or control them, it shall be 
held that, if the government refrain from the ahsolute conversion of real 
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property to theuses of the public, it can destroy its value entirely, can inflict 
irréparable and permanent injury to any extent, Can, in effect, subject it to 
total destruction, without making any compensation, because, in the narrovv- 
est sensé of that word, it is nottal<en for tlie public use. Such a Construction 
would perverttheconstitutional provision intoa restriction upon the rightsof 
the citizen as those rigbts stood at the common law, instead of the govern- 
ment, and make itan authorily for the invasion of private rights, under the 
pretext of publie good, which had no warrant in the laws or practices of our 
ancestors." 

To this cogent statement, however, the learned justice adds: 
" We are not «naware of the numerons cases in the state courts in which 
the doctrine has been successfully invoked that for a consequential injury to 
the property ot the individual arising from the prosecution of improvements 
of roads, streets, rivera, and other highways for the public good there is no 
iedress, and we do not deny that the principle is h sound one in its proper ap- 
plication to many injuries to property so originating. And when, in the ex- 
ercise of our duties hère, we shall be called upon to construe other state con- 
stitutions, we shall not be unniindf ul of the woight due to the décisions of 
the courts of those states. But we are of the opinion that the décisions re- 
ferred to hâve gone to the utmost limitof Sound judicial construction in favor 
pf this principle, and in some cases beyond it, and that it remains true that, 
where real estate is actually invaded by superinduced additions of water, 
earth, sand, and other raaterials, or by having any artificial structure placed 
on it so as to eiïectuallydestroy or impair its usefulness, it is ataking, within 
the meaning of the constitution, and that this proposition is not in contlict 
with the weight of judicial authority in this country, and certainly not with 
Sound principles. Beyond this we do not go, and this case calls us to go no 
f nrther. " 

It seems évident, therefore, that an "actual" invasion of property is 
essential for the full application of the doctrine thus announced. ïhe 
case just quoted, declared, as we hâve seen, in Transportation Co. v. Chi- 
cago, awpra, to be a somewhat extrême statement against the public, of 
what constitutes a taking of property for the public use, is readily dis- 
tinguishable from that hefore the court. In the one case the construc- 
tion of the dam so as to raise the waters of the lake was not authorized. 
In the other, the Cross-tides dam, as it stands, about which the com plaint 
is made, is part of an authorized System of river and harbor improve- 
ments, and this has been expressly so decided by the suprême court 
itself in the case of Sovih Carolina v. Georgia, 93 U. S. 4; a case hav- 
ing in question the legality of this identical structure. It will be fur- 
ther observed that in Pumpelly v. Green Bay Co., there was a contin- 
uons and virtually permanent submersion of the land by the waters 
of the lake, and its practical destruction for ail the valuable purposes 
for which it might otherwise hâve been utilized. In the case at bar it 
is simply complained that the drainage of the rice land is impaired by 
raising the low-water level of the Savannah river two or three feet, thus 
making the bottoms of the plaintiffs' ditches and canals and sills and 
flood-gates from one to two feet below the low-water level, and by in- 
creasing the liability of said rice lands td overfiow ; the frequently occur- 
ring freshets in the Savannah river rendering it necessary for the plain- 
tifis to raise banks surrounding the rice fields. 
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Aside from the doutt which exista as to the right of the plaintiffs, 
as against the public, to divert the waters of this navigable stream to 
the injiiry of navigation, or to use them for any other purpose save 
that of navigation, to be presently considered, it is évident that the in- 
jury complained of is by no means so direct and absolute as in the case 
oi Pumpelly v. Green Bay Co., supra. It is moreover true that whatevei* 
may be the franchise of the plaintiffs in the lands submerged by theflow 
of the tide, this franchise was subordinate to the power of congress to 
provide for the necessities of navigation, by means of which the Inter- 
state and foreign commerce of the country is carried on. Wood, Nuis. 
§ 615. The paramount authority of congress to control the entire sub- 
ject of the improvement of navigation upon the waters of the United 
States is affirmed by the suprême court of the United States, not only in 
the case of South Carolma v. Georgia, supra, but also in the case of Bridge 
Co. v. U. S., in 105 U. S. 470, and in a multitude of other cases. There 
can be no doubt of the gênerai doctrine on this subject. It is within the 
power of the législature to change or obstruct the course of public waters 
as the public convenience may require it. Those upon whoni authority 
is conferred for this purpose are not liable for the consequential injuries 
resulting from their acts, but could not trespass upon or eut a channel 
through pri vate lands without making compensation for the land so taken. 
Gould, Waters, §§ 248, 249; Ang. Tide-Waters, p. 92 et seq. 

It bas been long settled that the right of the riparian proprietor is to 
be considered as a valuable property right, although, in the language of 
Mr. Justice Miller in Yatesv. MÛwaukee, 10 Wall. 504, "it must be 
enjoyed in due subjection to the rights of the public." Rights of this 
character are, such as access to the navigable part of the river from the 
front of his lot, the right to make a landing, wharf, or pier for his 
own use, or for the use of the public, subject to such gênerai use or 
régulation as the législature may see proper to impose Ibr the protec- 
tion of the rights of the public, whatever those rights may be. In 
the case of Mûler v. Mendenhall, decided by the suprême court of Min- 
nesota April 3, 1890, and reported in 44 N. W. Rep. 1141, it is 
held that the riparian proprietor is entitled to fîU in and make im- 
provements in shallow water in front of his land to the line of navi- 
gability, and this right, though subject to state régulations, can only 
be interfered with by the state for public purposes. See, also, Society 
v. Halstead, 58 Conn. 144, 19 Atl. Rep. 658; Boston v. Lecraw, l7 
How. 426; Gregory v. Forhes, 96 N. C. 77, 1 S. E. Rep. 541; Peu- 
ple V. Railroad Co., 117 N. Y. 150, 22 N. E. Rep. 1026; Steersv. City 
oj Brooklyn, 101 N. Y. 51, 4 N. E. Rep. 7; Railroad Co. v. Schurmeir, 7 
Wall. 272; Parker v. Packing Co., (Or.) 21 Pac. Rep. 822; Tv.ck v. Olds, 
29 Fed. Rep. 738. There cannot be any doubt, however, that ail of 
thèse rights are subject to the paramount right of the public to use the 
river for navigation; nevertheless, if the structures described in many of 
the cases above cited are absolutely destroyed or injured for the benefit 
of the public, the riparian proprietor is entitled to compensation. It be- 
ing true, however, in this case, that whatever rights the plaintiffs may 
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possess are subordinate to the paramount public right to împrove the 
navigation of the river, and that the structure of the défendant is not on 
the land of the plaintiffs, it tollows that the plaintiffs' demand must dé- 
pend upon the altération in the flow between high and low water mark 
of the navigable stream itseif. A franchise so depending has been held 
to be not private property, but an incorporeal hereditament. Parker v. 
Packing Co., (Or.) 21 Pac. Rep. 822. But whetherthe franchise or usu- 
fruct of the plaintifls in the flow of the stream between high and low water 
mark, for injury to which the suit is brought, be strictly an incorpo- 
real hereditament or otherwise, it would appear difiicult, upon reason or 
authority, to justify tiie action they bave bronght. It would seem to be 
otherwise if the stream were not navigable, but upon navigable waters, 
any franchise depending upon the use of the stream itseif seems to be com- 
mon to ail, and to relate to the purposes of navigation and to facilities 
therefor. The récent case of Fidmer v. Williams, decided on the 8th day 
of October, 1888, by the suprême coui't of Pennsylvania, and published 
in 16 Atl. Rep. 726, is an instructive décision upon this topic. In that 
case the plaintiff owned a factory on the west bank of the Lehigh river, 
and had constructed a dam to an island about 80 feet froni that bank, 
the efl'ect of which was to raise the water about one foot above its ordi- 
nary level, thus supplying the water-power for bis mill. The défend- 
ant, Fulmer, owned land adjoining, and next above, the land of the 
plaintilf. The évidence showed. that he deliberately and maliciousty 
filled up the channel below low-water mark for the express purpose of 
depreciating the value of the plaintiflf's property, and of destroying his 
water-power. The Lehigh river is a navigable stream, and the plaintiff" 
had no grant from the state to use the water for any purpose. The de- 
fendant denied that the plaintiff had title to the water-power as riparian 
owner or otherwise. The court below instructed the jury, however, that 
between low and high water marks the plaintiff was the owner of the soil, 
and subordinate to the right to navigate the stream by the public. He 
had a right to use the water, and couid recover for the destruction of his 
water-power so far as it occurred with relation to the water fiowing above 
the low-water mark. Upon this subject the suprême court, Williams 
J., delivering the opinion, held that — 

"The grant of land bounded upon a stream not navigable extends usque ad 
fllum médium aquœ; but a grant of land bounded upon a navigable river ex- 
tends to ordinary low-water mark only. Between tliis l!ne and high-water 
mark the lanil of the grantee is, by the nature and necessities of the situation, 
subject to a servitude in favor of the public. * * * The grantee takes 
subject to the riglits of tlie publie in and upon the highway, and, as between 
him and tlie public, he may use his lands below the line of high water for 
such purpost'S only as do not interfère with the free flow and navigation of the 
water that flovvs oveV it. " "What rights," tlie learned justice continues, 
"has a ripaiian owner in the water of a navigable river flowing between liigh 
and low w;iter marks? The water of a stieam is not tlie subject of owiiership, 
in the ordinary sensé of that Word. * * * The right to the use of the wa- 
ter follows the ownership of the bed in which it tlows. The commonwealth 
is theret'ore the owner of the ri vers, and holds them for the use of its citizens. 
They are public property, — nalural highways, — open to ail who may hâve oc- 
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casion to use them. When the volume o£ the stream swells in time of high 
water, its surface remains the surface of the highway, and the riparian owner 
must do nothing that shall interfère with the use of the highway, or any part 
of it, by the public up to the Une of high water. * * * The owner of the 
shore, having no ownership in the water, has, as between him and tlie com- 
monwealth, no greater rights in it tlian any other citizen. He lias no right to 
erect a dam to turn the water to his mill without a grant from the common- 
wealth of the riglit so to do; and, if he erects such a dam witliout a grant, he 
is a trespasser, and acquires no title to the water-power resulting therefrom. 
He stands in the same position as an intruder upon a public roa'l, witliout 
right, and liable to removal at any moment. He has an indisputable right as 
a citizen to the use of the river as a public highway, but as a riparian owner 
he has no right to obstruât its flow, or to divert its waters, except for domes- 
tic purposes, and witliin certain limits, for purposes of irrigation. If he does 
erect a dam, and turn the water to his mill, he ordinarily infringes the public 
right only. * * * Applying thèse principles to the case nowbefore us, it 
is clear tîiat the plaintiff was allowed to recover for what did not belong to 
him. He had no title to the water, whelher above or below low-waletmark, 
and he could hâve no légal right to the power resulting from the érection of 
his dam. Its destruction was therefore damnuin abaque injuria." 

This use seems altogether applicable to the use of the waters of the Sa- 
vannah river by the piaintifFs lor the purpose of fiooding their rice fields. 
The Savannah has been repeatedly held to be a navigable river. See the 
récent case of Lawton v. Corner, 40 Fed. Rep. 480, (affirmed by the su- 
prême court of the United States, décision rendered May 25, 1891,) 11 
Sup. Ct. Rep. 840. If the malicious and deliberate diversion of the water 
by the défendant in the case oî Fulvier v. Williams, supra, so asto destroy 
the water-power of the plaintiff 's mill, is damnum absque injuria, much 
more is this true of the diversion of the waters of the Savannah from the 
rice canals and ditches of the plantifis by the ofîicers of the government, 
for the improvement of the navigation of the stream, and for the most 
important uses of the public. In the case of Henry v. City of Newbury- 
pmi, decided by the suprême court of Massachusetts, September 5, 1889, 
22 N. E. Rep. 75, it was held that the owner of lands not accessible to 
navigation from the sea has no cause of complaint because of being de- 
prived, by the érection of walls, or by the filling up of flats, of the ebb 
and flow of the tide to his promises, or the right thereof to drain from 
the lands of others; and, further, that such an owner can only maintain 
an action for damages by reason of nuisance when some right of his own 
has been invaded. In the case of Fitchburg R. Co. v. Boston & M. R. Co. , â 
Cush. 88, it was held, Chief Justice Shaw rendering the opinion, that if 
the piers of a bridge which is authorized by the législature, change tidal eur- 
rents, a littoral proprietor is not entitled to recover the expense of a struct- 
ure necessary to protect his land. It is incident to the power of the lég- 
islature to regulate a navigable stream so as best to promote the public 
convenience. Thèse cases are valuable, because in Massachusetts, as in 
Georgia, the low-water line is the boundary of littoral proprietors on the 
tide-waters. In the case of Davidson v. Railroad Co., 3 Cush. 105, cer- 
tain riparian proprietors were using for their mills, and for navigation 
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iti connection therewith, certain flats from whicii tlie tide wholly ebbs, 
ryitig bëtween upland territory and navigable water. The plaintiff had 
erected a mill, the rttotive power of which was the ebb and flow of 
the tide. The défendant, a railroad company, which the législature had 
required by the provisions of its charter to pay for private property taken 
by it, built a solid embanknient across the flats, thereby entirely cutting 
off the flow of the tide, and thus destroying the value of the plaintitPs 
mill. It was held by the court, upon suit brought to recover the value 
of the water-right taken, that the plaintiff had no right, as against the 
public, to bave thèse flats kept open. 

The plaintiffs hère rely upon the act of the gênerai assembly of Geor- 
gia of 1790, (Code, § 2232.) It is as follows: 

"AU persons owning, or wlio may hereafter own, lands on any water-courses 
in this State, are authorized and empowereii to ditch and embank their lands, 
so as to protpct tlie same from freshcts and overflows in said water-courses: 
provided, always, that the said ditching and embanking does net divert said 
water-eourse from its ordinary channel; but notliing shall be so coiistrued as 
to preveiit the owners of land from diverting unnavigable water-courses 
through their own lands." 

Aside from the fact that this would seem to deny to the plaintiffs the 
right to divert the water of a navigable stream through their lands, the 
act was passed after the adoption, by the state of Georgia, of the consti- 
tution of the United States, and is, of course, subordinate to the pro- 
vision in the latter instrument relating to the control of commerce, and, 
as a conséquence, of the navigable waters, by congress. And there are 
many authovities to the elîect that this control is paramount even where 
the state has undertaken to make enactments upon the subject of naviga- 
tion itself. Gould, Waters, § 149, citing Lyon v. Fishmonger Co., L. R. 
1 App. Cas. 662; Ewing v. Colquhoun, L. R. 2 App. Cas. 839; South 
Carolina v. Georgia, 93 Ù. S. 4; Pensacola Tel. Co. v. W. U. Tel. Co., 96 
U. S. 1; Cardwell v. Bridge Co., 113 U. S. 205, 5 Sup. Ct. Rep. 423; 
Bridge Co. v. U.S., 105 U. S. 470; MoUle Co. v. Kimball, 102 U. S. 691; 
Com. V. City of Roxbury, 9 Gray, 491; Gould, Waters, § 27. 

Very great importance is attached by the plaintiffs to the décision of 
the suprême court of the United States in the case of U. S. v. Manufact- 
uring Co., 112 U. S. 647, 5 Sup. Ct. Rep. 306. There, however, was 
an actual appropriation of the plaintiffs' lands, and the water-power they 
were bought to control. There was an actual conversion of private prop- 
erty to. public use. Besides, the appropriation was not for the purpose 
of the improvementof a navigable stream; and the propertj'^ of the plain- 
tiffs in that case, unlike that involved in the question before this court, 
was in no way subservient to the government for the public use for which 
it was taken. It was a distinct exercise of the right of eminent domain, 
■and not, as in the case hère, the proper exercise of the legitimate and 
ordinary functions of the government, from which a consequential dam- 
age to the plaintiffs may hâve resulted. Moreover, congress had dis- 
tinctly recognized the right of the Great Falls Manufacturing Company 
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to compensation, and had submitted the liability of the United Statea 
for the conversion of the property, to arbitration, the results of which, 
merely, were afBrmed by the suprême court of the United States. 

Upon a careful considération of ail that bas been advanced by the 
plaintiffs in support of their claim, we are of the opinion that ail the 
right they hâve in the ebb and flow of the tide of the Savannah river is 
subordinate to the control of the government over that navigable stream, 
for its free navigation by the public. 

We are further of the opinion that the free navigation of that stream 
comprehends, necessarilj', ail of those improvements whioh the govern- 
ment is at liberty to make to facilitate and enlarge the Interstate and 
foreign commerce carried upon its waters, and, the sovereign authority 
of the nation having determined that the waters of the river shall be cnn- 
fined, for the purpose of scouring and deepening the channel, the plain- 
tiffs hâve no légal claim against the government for the diversion of those 
waters from their rice fields, or for an increase in the flow of the tide 
which will fill the canals and ditches they bave constructed on the level 
between low and high water mark; a level which is subservient to the 
government for the purposes of navigation. 

It must be observed, with relation to the claim of damage caused by 
the overflow of the plaintiffs' lands during the freshets, that they do not 
stand in the attitude of land-owners above mean or high water level. 
Their lands are réclamations as appears from the déclaration, which 
would be covered, not only by ordinary high water, but by the ordinary 
flow of the tide. The government, as we bave seen, bas found it nec- 
essary to change this flow for the purposes of navigation, and the ré- 
clamations of the plaintiffs are subservient to that necessity. Gom. v. 
City of Roxbury, 9 Gray, 491-495; U. S. v. Pacheco, 2 Wall. 587; Mar- 
tin v. Waddell, 16 Pet. 411; Bamey v. Keokuk, 94 U. S. 324; Gould, 
Waters, § 27. 

If it had been possible, however, to hâve reached a différent conclu- 
sion as to the rights of the plaintiffs, we are clearly of the opinion that 
the court bas no jurisdiction to hear and détermine the plaintiffs' de- 
mand, because it makes a case sounding in tort, and therefore is espe- 
cially excepted from the opération of the statute extending the jurisdic- 
tion of the court of claims to the circuit and district courts of the United 
States. If it were an action pending between individuals, it would be 
necessarily ex delicto. It is a nuisance to stop or divert waters that used 
to run to another's meadow or mill. 3 Bl. Comm. 218. Running out 
a dam into the water-way of a navigable river, giving new direction to 
the current, causing bis neighbor's land to be washedaway, is a tort. 1 
Add. Torts, § 4. The overflow of lands by a mill-pond is a tort. 4 
Amer. & Eng. Enc. Law, p. 978; citing WUson v. Myers, 4 Hawks, 73. 
See, also, 1 Chit. PL pp. 140-142. Tort includes wrong suffered in 
conséquence of the négligence or malfeasance of others, where the rem- 
edy at common law is by au action on the case. Leathera v. Bkssing, 105 
U. S. 626-630. 
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• Plairitiffs îbsist that the dam erected to improve the navigation of the 
river liasraised the level of mean low tide, and the latter resuit has de- 
stroyed their usufruct in the waters of the river for the purposes of rice 
culture on their lands on Hutchinson's island and on the main-Iand. 
They are not suing for the conversion of the land, nor is it alleged that 
the government has converted to its ovvn use the water-rights connected 
with the lands, but they are suing for consequential injuries to their water- 
rights, resulting indirectly from the act of the government, which act 
was performed for a lawful purpose, and not performed on the land with 
which the usufruct was connected. It is true that if the property be 
tortiously taken or converted, the tort-feasor may be sued in trespass or 
trover, or the injured party may waive the tort, and sue in assumpsit, up- 
on the implied contract to coinpensate. In the latter case the same re- 
suit foUows as if there had been an implied contract, as insisted by ihe 
plaintiffs hère. May v. Le Claire, 11 Wall. 217. This, however, is 
applicable where there has been an actual conversion of the property, 
and not an indirect injury to it, resulting from acts which the alleged 
tort-feasor had the légal right to perform. Any demand of fhe plain- 
tiffs, therefore, must be based upon the tortious conduct of the defend- 
ant's agents; but to constitute a tort two things must concur, — actual or 
légal damage to the plaintiff, and a wrongful act committed by the de- 
fendant. The court being of the opinion that neither of thèse essen- 
tials exists in the case at bar, we feel constrained, on both the questions 
herein considered, to sustain the demurrer to the plaintiffs' déclaration, 
and to order the case dismissed. 



United States v. Wilson 

(Circuit Court, D. Idaho. June 1, 1891.'» 

1. CniMiiîAii Law— Suspension of Sentence. 

Courts bave no power to suspend sentence except for short perîods pending the 
détermination of other motions or considérations arising in the cause after verdict. 
S. Same— Rkvocation of Ordeb. 

When the court has by order indeflnitely suspended sentence, it cannot thereaf ter, 
and especially at a subséquent term, revoke such order, and proceed to judg- 
ment by sentencing the défendant. 
(Syllabus by the Court.) 

At Law, Indictment for adultery. 

Fremont Wood, U. S. Atty. 
James H. Hawley, for défendant. 

Beatty, J. On June 7, 1888, the défendant was arraigned in the thîrd 
district court of Idaho territory upon the charge of adultery, to which, on 
the same day, he pleaded guilty, and upon his promises there made in 
open court to obey the laws upon that subject, it was "ordered that the 
sentence be suspended, and until further orders of this court, and that 
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said défendant be released, and his bail exonerated." On June 12, 
1890, said order was yevoked, and by another judge, the successor of the 
judge who suspended sentence, and on the following day défendant was 
sentenced to imprisonment, from which judgment he appealed to the 
suprême court of Idaho, whence the cause bas been trauslerred hère. 

The questions for détermination are, first, the power of a court to in- 
definitely suspend sentence, and, next, to révolte such order of suspen- 
sion and to proceed to judgrcent. There can be no doubt of the right 
of a court to temporarily suspend its judgment, and continue to do so 
from time to time in a criminal cause, for the purpose of hearing and 
determining motions and other proceedings which may occur after ver- 
dict, and which may properly be considered before judgment, or for 
other good cause. In this cause however, the record does not show 
that the suspension was for any such reason, or for a certain or short 
time, but on the contrary, it appears it was for such uncertain time as 
the défendant should continue to remain so favorpbly impressed with 
the laws of the land as to obey them. Instead of this being a mère sus- 
pension of sentence, it operated as a condonation of the offense, and an 
exercise of a pardoning power, which was never conferred upon the 
court. In this I think the court clearly transcended its authority. The 
court having errred in its order of suspension of sentence, can it subse- 
quently, at another term of court, and especially by a judge, who did not 
try the case, revoke such order, and proceed to a renditionof judgment? 
To hold that a court may from time to time, and term to term, revoke 
its orders, and by new orders attempt the correction of former errors, to 
say the least, would lead to a most uncertain practice. In support of 
the court's action in this matter, attention bas been called to People v. 
Reily, 53 Mich. 260, 18 N. W. Rep. 849. In that case it appears that 
after verdict a motion for a new trial was interposed, and, pending its 
disposition, défendant entered into a recognizance for his appearance from 
time to time for sentence, which, in the raean time, and for about 13 
months after verdict, remained suspended, when judgment was pro- 
nounced. This was, on appeal, affirmed, but not without dissent, by 
one of the most able members of the Michigan bench. The facts in that 
case are not like those in this. Quite similar to this is the case of People 
v. Blackburn, (Utah,) 23 Pac. Rep. 759, in which it was held the order 
of suspension oould not be revoked, nor sentence be rendered. In sup- 
port of the foregoing conclusions will be found People v. Morrisette, 20 
How. Pr. 118; People v. Brown, (Mich.) 19 N. W. Rep. 578; Weaverv. 
People, 33 Mich. 296, — and attention bas not been called to any con- 
trary authorities. It may be further noted that section 7980, Rev. St. 
Idaho, contemplâtes that sentence must be pronounced during the 
term of court when the conviction was had, unless suspended, pending 
the considération of some motion in the cause, or for some good reason, 
as above stated. It appears that not only had the term passed, but two 
years had expired, and in the mean time no motion was either made or 
pending. It is concluded that the territorial court in its order of judg- 
ment erred. and it is now ordered that the same be set aside, and the 
défendant be discharged. 
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United States v. Higgeeson. 
{Circuit Court, -Di lâaho. June 1, 1891.) 

1. UîîLAwrnL Cohabitation — Evidence — Testimont. 

In tho trial of such offense, as well as of its kindred offenses of adultery aii3 
bigamy, as detined by the laws of the United States, proof of the existence of the 
marriage relation is pertinent; it being a collatéral fact wbich aida in explaining 
the association of a man and woman, aLd tends to show whether such association is 
justifled and innocent, or that of unlawful cohabitation. 

2. Marriage — Evidence of Br Repdte. 

The gênerai réputation in the community of the existence of the marriage re- 
lation is compétent as tending to prove such relation, but is not aloue sufBcient to 
establish it. 

(Syllabus by the Court.) 

At Law. Unlawful cohabitation. 
Fremont Wood, U. S. Atty. 
James H. Hawley, for défendant. 

Beatty, J. The défendant is charged with the crime of unlawful co- 
habitation, in violation of section 3, 22 St. U. S. p. 31. After his convic- 
tion in the third district court of the territory of Idaho, he appealed to the 
suprême court of such territory, whence the cause has reached this court. 
In asking the reversai of the judgment below, the défendant assigns as 
reasons therefor the insufïîcieucy of the évidence, and errors of the court 
in the admission of évidence of geperal repute of marriage, and instruc- 
tions sustaining such évidence, but upon this hearing has relied chietiy 
upon the alleged errors. The^téstimony however, seems sufficient to 
justify the verdict. It appears, àriioiigotherthings, by several witnesses, 
that there was no other family in the nèighbôrhood by defendant's name 
but his; thàt thére were two women there known by his name, and as 
his wives; that in the year 1888 défendant was found in a small house 
on his farm with two women and four or five small children, each woman 
having a small child eight or nine months old; that he said they consti- 
tuted his two familles; that he wàs afterwards seen by the same witness 
with the same two women in Soda Springs; that afterwards he had on his 
farm a house for each woman, npt over a quarter of a mile apart; that 
the women had been seen there for over a year past, and when arrested he 
told the officer that one of the women was his second wife. It cannot be 
said the jury reached an eçroneous conclusion when they found thèse 
facts constituted unlawful cohabitation. On page 21 of record this in- 
terrogatory appears: "In that'community who isher reputed husband? 
[It does not appear clearly which woman is meant, but probably the 
second wife.] Answer. Higgerson." And on page 23 is this: "Question. 
You stated that the husband of that woman is reputed to be the défend- 
ant. Answer. Yes, sir." And on page 28 the court, as part of its in- 
structions, sàid: 

"Tlje court charges you, also, that the question as to whether one of the 
women named in tlie indietment is the wife of the défendant is a material is- 
sue, and inost be proven beyond a reasonable doubt by compétent évidence. 
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It cannot be asslimed, and cannot be proven by guessing or common réputé. 
As to the flist or either wife the reputed acts of tlie défendant, and récognition 
by tlie défendant of such relation, is évidence of such relation as to either or 
botli of the wives. Kepute is a circuinstance to be considered in connection 
with the tacts and acts, though a man may not be convieted on réputation 
alone, even if it be the family of the défendant." 

The question raised by the foregoing interrogalories and instruction 
is the right to establish any collatéral fact which vvould tend to the proof 
of the otîense charged, by the introduction of testimony of the gênerai 
réputation in the community of the existence of such fact, The crime 
of unlawful cohabitation is the living with two or more women as wives; 
of treating and associating with them as such; the giving to the world 
the appearance that the marital relation exists with them. It is the liv- 
ing with them in the habit and repute of marriage. The statute is to 
prevent even the appearance of evil, and, as said by the suprême court 
of the United States, it is " to prevent a man from flouting in the face 
of the world the ostentation and opportunities of a bigamous household, 
with ail the outward appearance of the continuation of the sa tue rela- 
tions which existed before the act was passed." The direct évidence to 
sustain this charge is any which shows that the défendant actually lived 
at the same time with two or more women, in such manner as would 
sustain the appearance of maintaining with them the marriage relation. 
To establish this principal fact, others, collatéral in their nature, but 
bearing upon and tending to prove the main question, may be shown, 
and among such is that of marriage. It is true the offense charged hère 
may be established without the proof, or even the existence, of actual 
marriage between the parties; nevertheless, the existence of such rela- 
tion is a fact which -would aid in showing why a man and woman asso- 
ciated with each other; whether their treatment of each other in the prés- 
ence of their neighbor is that of husband and wife, or simply of ac- 
quaintances or iriends; whether the lavors, attentions, and assistance he 
gives her are those of the generous friend only, or of the husband. In 
so far as it explains thèse matters, it aids in the elucidation of the main 
issue, and is a pertinent fact. In thèse cases, and their kindred crimes 
of bigamy and adultery, no other collatéral fact so frequently occurs as 
this. In such cases, is évidence of the gênerai repute of its existence 
compétent? If the propositions were to show that it was generally re- 
puted in the community that the défendant was living in unlawful co- 
habitation, or, if charged with adultery, that he was guilty of that, it 
could not be entertained, any more than would be the évidence of gên- 
erai repute that a défendant committed the murder with which he niight 
be charged. That the fact of marriage, when it is an incidental ques- 
tion in a cause, may be thus shown, bas been a proposition of much 
controversy. If, however, there is any such question that may be so 
fihown, it should be this. The proof of it is frequently required many 
years after and remote from the place of its occurrence, wheii the writ- 
ten évidence and the record of it may be lost or are inaccessible, when 
its eye-witnesses are dead or forgotten. Not only that, but in this .wun- 
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try the laws governing it are unfortunately so varîed, some not even re- 
quiring any record of it, or even a nuptial ceremony, that the difSculty 
of direct proof, and the expediency of permitting the indirect, become 
évident, and more apparent, in this, when the attempt is made to prove 
a marriage among that sect, which, though they keep a record of it, 
hide it from the eyes of the courts in the secret and mysterious chambers 
of the endowment house. Under such circumstances, why should not 
the fact that a man and woman hâve lived in a community with the ap- 
parent relation of husband and wife, hâve been received in society and 
been known as such, hâve so conducted themselves publicly as to lead 
their neighbors to believe them such, hâve by their acts established in 
the community a gênerai réputation that they are married, be permitted 
as évidence tending, at least, to show the existence of such relation? 

The proposition that marriage can be proven only by the eye-witnesses 
thereof, or by record évidence, is now overthrown by the great weight 
of authority, including that of the United States suprême court, which, 
in the Miles Case, 103 U. S. 311, says "that to hold in a bigamy case the 
first marriage can be proven only by eye-witnesses is to apply to this 
offense a rule not applicable to any other." In that case the déclarations 
of the défendant were admitted. It is said that "cohabitation and rép- 
utation of being husband and wife are usually considered together in 
questions concerning the proof of marriage. Some authorities favor 
the idea that réputation, of itself, may be received as sufïicient proof, 
pri'ina fade, but it must be uniform and gênerai; and, if there be a con- 
fiict in the repute, it will not establish the marriage. On the other hand, 
its sufficiency in any case has been denied." Also that "such évidence 
was, after verdict, held sufïicient, prima fade, to warrant the jury in fînd- 
ing the fact of marriage, the adverse party not having cross-examined 
the witness, nor controverted the fact by proof." In the proof of pedi- 
gree the facts of birth, marriage, and death, and the dates thereof, may 
be proven by réputation in ail cases where they occur incidentaily, and 
in relation tO pedigree. 1 Bish. Mar. &Div. §§ 43S, 540; 1 Greenl. Ev. 
§§ 103, 104, 107; (/. S. v. Tenney, (Ariz.) 8 Pac. Rep. 295. Thèse views 
are sustained by sufïicient authority, as well as byreason, tojustify their 
adoption, and in criminal as well as in civil cases. It must not, how- 
ever, be concluded that proof of réputation of the marriage relation is 
alone sufïicient; it is but one of the proofs; it only tends to establish the 
fact which, with other proofs, may become conclusive. This is what 
the instructions complained of, when ail considered together, déclare the 
law to be. They do not go beyond the law as settled by the weight of au- 
thority, and are even more favorable to the défendant than some of the au- 
thorities. To the contrary is cited the case of U. S. v. Langford, (Idaho,) 
21 Pac. Rep. 409. This was a casé of adultery, at the trial of which, 
the question, " What was the gênerai repute in that community as to the 
relations existing between the défendant and Rhoda Dimmich?" was per- 
mitted. The full purport of the question cannot be gathered frpm the 
report of the case, or what relation between the parties it could be ex- 
pected the answer to the question would develop; whether it would show, 
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or tend to show, simply the existence of the marriage relation, or 
■whether, when considered in connection with the immediately preced- 
ing questions and answers, it would show directly that the relation sus- 
tained was the criminal one charged in the indictment. The reviewing 
court, however, seemed to treat the question as an effort to estahlish by 
common repute the existence between the parties of the bigaruous rela- 
tion charged in the indictment; to prove by common repute the crime 
itself. If such was the object of the question, the conclusion of the court 
was unquestionably correct. If, on the contrary, the court meant to dé- 
clare that such évidence of the existence of the marriage relation was in- 
compétent in any case, its view cannot be foUowed hère. 

It being concluded in this cause that the évidence was sufficient to 
justify the verdict, and that there was no error in the admission of the 
testimony, or in the giving of the instructions complained of, it is there- 
fore ordered that the judgment appealed irom be affirmed. 



United States v. Durant. 
{District Court, E. D. South Carolina. July 8, 1891.) 

PosT-OrFiCB— Mailing Obscène Matter. 

A letter in which the person to whom it is addressed is called "a son of a bitoh," 
inclosed in a sealed envelope, does net render the sender liable, under Rev. St. U. 
S. § 3893, as amended by Act Cong. Sept. 26, 1888, prohibiting the mailing of 
matter "upon the envelope or outside cover of which, or any postal-card upon 
which, are any delineation, epithets, tcrms, or language" of an indécent, 
libelous, or defamatory character. etc. 

At Law. Indictment for mailing obscène matter. 

A. Lathrop, Dist. Atty. 

Thomas E. Miller, for défendant. 

SiMONTON, J., {char ging jury.) The défendant sent through the mail, 
sealed, a letter addressed to one E. H. Deas. In the letter he speaks of 
a prosecution set on foot against him by Deas for forgery, and of his ac- 
quittai, and, referring to Deas' testimony, calls it a lie, winding up by 
calling him "alying son of a bitch." He is indicted under section 3893, 
Rev. St. U.' S., as amended by act of congress approved September 2G, 
1888. This section punishes the sending through the mail, sealed or 
unsealed, "any obscène, lewd, or lascivious book, pamphlet, picture, pa- 
per, letter, writing, print, or other publication of an indécent character." 
The district attorney rests on the fact that this letter is obscène, within 
the words of this section. Itseems to me that this section is intended to 
forbid the dissémination through the mails of obscène literature, of the use 
of words or pictures, appealing to the animal passion, stimulating it, cor- 
rupting and debauching the mind and heart, (see U. S. v. Clark, 43 Fed. 
Rep. 674;) and that when congress seeks to prevent the use of the mail 
V.46F.no.l2— 48 
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for the employnient of language of an insulting character it confines it- 
self to postal-cards and letters on the envelope of which this language ap- 
pears. In the act containing the amendaient to section 3893, on which 
this indictment is framed, is a section declaring unmailable "matter 
upon the envelope or outside cover of which, or any postal-card upon 
which, are any delineation, epithets, ternis, or language of an indécent, 
Jewd, lascivious, obscène, libelous, scurrilous, defamatory, or threaten- 
ing character, or calculated, by the ternas or manner or style of display, 
and obviously intended, to reflect injuriously upon the character or con- 
duct of another." The letterof the défendant cornes within this descrip- 
tion, and, as he sealed the letter, he did not violate the law. The jury 
will find the défendant not guilty. 



Beach V. United States. 
(Circuit Court, JV. D. Callfomia. June 9, 1890.) 

CrIMINAL LATV — RefUSAL of WiTSESS to TeSTIFT — MiSCONDUCT OF COUNSEL. 

Where a witness called by the government refuses to answer certain questions 
on the ground that the answers may tend to criminate him, il is réversible error for 
the court to charge the jury that such refusai is a circumstance from which it might 
be argued that the object of the witness was to shieid the défendant rather than 
himsmf, and to allovv the district attorney to argue that such refusai was a circum- 
stance to be considered by tUe jury in mâklng up tbeir verdict. 

On Writ of Error from District Court. 

S. M. Buck and A. P. Van Duzer, for plaintiff in error. 

John T. Carey, for the United States. 

Before Field, Justice, and Sawyer, Circuit Judge, 

FiELD, Justice. We are clear that the court below erred in allowing 
the district attorney to argue to the jury that the refusai of Marks to an- 
swer certain questions on the ground that his answers might criminate 
himself, was a circumstance to be considered by them in making up their 
verdict; that they had a right to consider whether it was not his real 
object to protect the défendant, and not himself; and that, "if he was 
thus particular to protect the défendant," it must hâve been from a knowl- 
edge that his answers might criminate, not himself, but the défendant. 
It was also error in the court, while stating generally to the jury that 
the refusai of Marks to answer could not be considered as évidence against 
the défendant, to accompany the statement with the charge that it was 
a fact in the case from which the district attorney had a right to argue 
that the refusai was not to save himself, but to save the défendant; that 
he had a right to argue from the character of the questions put, and the 
persistent refusais of the witness to answer any of them, and from the 
fact that it was not apparent to any one how the answers to the ques- 
tions, or to some of them, could criminate him, "that his real object was 
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to protect Mr. Beach, and not himself; and that, when he was so par- 
ticular to protect Mr. Beach, it must hâve been from the knowledge that 
his answers might criminate him;" that this was a question of inference 
and argument; and that the inference to be drawn from it, and how im- 
portant it was in determining the main issue in the case, was for the jury 
to décide. The refusa] of the witness to answer the questions, if he thought 
his answers would criminate himself, was his constitutional right, which 
the défendant could not control, and no inference should bave been per- 
mitted to be drawn against the défendant because of the assertion by the 
witness of this right to protect himself. Marks was called by the gov- 
ernment. If he had testified, his testimony might bave been in favor 
of the défendant, though criminating himself. It might hâve entirely 
exonerated the défendant. To infer that the very opposite would bave 
been or might bave been the effect of his testimony, had it been given, 
was unwarranted. The intimation even that any such inference wasjus- 
tifiable, as plainly is to be drawn from the charge of the court, and its 
permission to allow the district attorney to argue to that effect to the jury, 
was calculated to work injustice to the défendant, and to lead the jury to 
yield to suggestions and suppositions rather than to the actual évidence 
in the case. It would, indeed, be strange doctrine that any one could 
be found guilty, or even that his guilt could be seriously debated, be- 
cause anotlier party, called as a witness, who had no relations and was 
not a conspirator with him, or charged in the same indictment, had re- 
fused to testify in order to protect himself. There is neither reason nor 
authority for any such doctrine. For thèse errors the judgment must be 
reversed, and the cause remanded for a new trial. 



United States v. Trumbull. 
{District Court, D. Washington, N. D. June 15, 189U 

CniNESB— tjNLAWFni, LAKDraO — AlDINO AND ABBTTING— INDICTMENT. 

An indictment under Act Cong, May 6, 1883, (22 St. p. 61,) tnakiiig it unlawfnl for 
any person "to aid or abet the landing in the United States from any vessel of 
any Chinese person not lawfuUy entitled to enter the United States," must state 
facts sufflcient to sho-w that the Chinese person was one prohibited from land- 
ing, and that he was hronght on the same vessel from -which he landed on a 
voyage which terminated at the time of the landing. It is demurrable it it mere- 
ly shows that he was a Chinese laborer, and allèges that he was not lawfuUy en- 
titled to enter the United States, and that he landed from a certain vessel. 

At Law. 

Défendant was indicted for knowingly aiding and abetting the land- 
ing in the United States of Chinese persons, not lawfuUy entitled to en- 
ter" ttie United States. Some of the counts charged that défendant did 
"knowingly aid and abet the landing in the United States from the steam- 
vessel City of Kingston of a certain Chinese person not lawfuUy entitled 
to enter the United States, to-wit, one * * *." Others charged that 
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he knowingly aided and abetted the landing of a certain named Chinese 
person by lalselj' representing such person to be a merchant residing in 
the United States, knowing him to be a laborer. None of the counts 
setforth faots to show thatthe Chinese person alJeged to bave been aided 
in landing was not entitled to land, except by charging that he was "not 
lawiully entitled to enter the United States." Défendant demurred to 
the différent counts of the indictment, on the ground that none of thera 
stated facts sufficient to constitute oifenses or an offense against the laws 
of the United States. 

P. C. Sullivan, for the United Stales. 

A. R. Goleman, for défendant. 

Hanford, J. This indictment is founded upon the acts of congress 
by which the coming into the country of Chinese laborers was intended 
to be restricted and prohibited, and particularly the eleventh section of 
the act of May 6, 1882, (22 St. U. S. p. 61,) which reads as follovvs: 

"Sec. 11. Tliat any person who shall knowingly bring into, or cause to be 
broiight into, the United States by land, or who shall knowingly aid or abat 
the same, cr aid orabet the landing in the United States from any vessel of, 
any Chinese peraon not lawfuUy entitled to enter tlie United States, shall be 
guilty of a misdenaeanor, and sliall, on conviction thereof, be fined in a sum 
not exceeding one thousand dollars, and imprisoned for a term not exceeding 
one year." 

Manifestly the intention of the grand jury was to charge the défendant 
by this indictment with the commission of criminal ofï'enses committed 
by aiding and abetting the landing in the United States of Chinese per- 
sons who had been unlawfully brought into the country by vessels, but 
the pleading is fatally defective, because it does not allège that the Chi- 
nese persons named were brought into the United States in the vessels 
named, or thatthey ever were unlawfully brought into the United States. 
It only goes to the extent of describing the Chinese as persons not law- 
fully entitled to enter the United States, — that is, if they were now out 
of the United States they would not be lawfully entitled to enter; and it 
may be assumed that, if they were not in the country prior to the enact- 
ment of the exclusion acts, they must hâve entered unlawfully. But 
the allégations of this indictment do not allège facts sufficient to show 
the court, after indulging in ail permissible presumptions, that their en- 
try was unlawful. AU that is alleged is not inconsistent with a state of 
facts which would render the landing of the persons named, at the time 
and place mentioned, from the vessel named, lawful and proper; for ex- 
ample, if they v\ ère Chinese laborers, who were in the country prior to 
May 6, 1882, and who had remained within it continuously from that 
time, and who landed from the vessel mentioned at the time stated, after 
making a passage in her from some other point within the United States 
to the place of landing, without having during the journey been outside 
of the United States. In such a case, there could be no violation of law 
by aiding and abetting such landing. The law must be so interpreted, 
by référence to ail its parts, as to give effect to the manifest intention of 
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congress in enacting it. I think the intention is quite clear to make the 
aiding and abetting of the landing of Chinese persons criminal only in 
those cases in which the bringing of such persons in the same vessel and 
on the voj'age terminating al the time of the landing; and it is therefore 
necessary in a good indictment to allège facts sufficient to make it ap- 
pear that the landing was itself unlawful by reason of being an unlawful 
entry into the country of persons prohibited from coming. 

In prosecutions for offenses against the laws of the United States, an 
indictment in which the charging part follows the language of the stat- 
uts upon which it is founded is not sufficient, unless such words indicate 
the acts constituting the offense. Every défendant in a criminal case 
has a constitutional rightto be informed by the indictment of the nature 
and cause of the accusation against him, and the cause must be stated 
with such particularity as to indicate clearly the facts to be proven on 
the trial. Article 6, Amend. Const. U. S.; U. S. v. Cruiksliank, 92 U. 
S. 542. This indictment does not state the facts with enough of the dé- 
tails to show how the défendant aided or abetted the landing of any Chi- 
nese person, and therefore does not either show how he has violated the 
law, or that there has been any violation. 

The demurrer interposed will therefore be sustained; but I will hold 
the défendant until the mattercan be passed upon by another grand jury, 
and will order the case to be subniitted to the next grand jury to be con- 
vened at this place. 



Hat-Sweat Manuf'g Co. ». Porter et al. Same v. Austin et al. Same 
V. McGall et al. Same v. Berg et al. Same v. McChesney et al. 
Same v. Ellor et al. 

(Circuit Court, D. New Jersey. June 20, 1891.) 

1. Suit for Accounting — Jckisdictional Amount. 

In a suit against manufacturers to recover royalties for use of a patent, and for 
an accounting, an objection on demurrer that the amount inyolved is insuf&cient to 
give the circuit court jurisdiction is without merit if the bill on its face shows that 
the amount is sufficient. Until a decree for an accounting is made, proof of the 
amount recoverable would be prématuré. 

2. Patents for Intention — License — Fraudtoent Représentations. 

The owner of a patent on hat-sweats, having sued for infringement, to compro- 
mise, granted défendants a license to use the patent in their manufactures, in con- 
sidération of a certain royalty, and agreed to give them a rebate of 50 per cent. 
and not to grant a license to any other manufacturer except for the same royaltv| 
without rebate. The terms of the licenses were kept secret from other manufactur- 
era, and the owner of the patent issued to them a circular stating that the liceuoes had 
been granted to the other manufacturers for the specifled royalty, but saying noth- 
ing as to the rebate, and through his agents the other manufacturers were induced 
to accept licenses under the terms specifled in the circular. Held, that the owner's 
fraudulent représentations preolude his recovery of the royalties. 

In Equity. 

John R. Bennett, for complainants. 

Wetmore & Jenner, for défendants. 
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Before Acheson and Green, JJ. 

Acheson, J. Thèse six cases were argued together, and, as theyare 
substantially alike in their facts, this opinion will arply to them aE. 
Upon the question of jurisdiction little need besaid. The wantof juris- 
diction was set up in limine, and tlie question was considered and passed 
on by the judge then holding this court, whose carefuliy prepared opin- 
ion is to be found in 34 Fed. Rep. 745. His décision sustaining the 
jurisdiction of the court we accept as correct, and concJusive of the ques- 
tion. It is, indeed, now further urged that the court is without juris- 
diction because of the insufficiency of the amounts involved. But on: 
the face of each of the bills the amount in controversy is over the juris- 
dictional sum. True it is that the fact has not yet been established by 
proof. But, no decree for an account having yet been made, proof of 
the amounts recoverable by the plaintiff under the allégations of the bills 
would bave been prématuré. We are therefore of the opinion that at 
the présent stage of the cases this objection is not well taken. 

We pass then to a considération of the merits of the controversies. 
The foundation of each of thèse suits is an agreement of license issued 
by the plaintiff to the défendants, respectively, purporting, upon cer- 
tain conditions, to license them to make hat-sweats under certain recited 
letters patent, at specified rates of royalty. The licenses were issued in 
the year 1884, and they are alike in their terms. The défendants made 
returns and paid royalties up to différent dates in the latter part of the 
year 1886 and early part of 1887, when they refused to pay further 
royalties, on the ground that they were induced by the plaintiff to ex- 
écute the licenses by raeans of fraudulent représentations made by the 
plaintiff's agents. The défense in each case, in brief, is that the agree- 
ment sued on is based on a fraud practicëd by the plaintiff' upon the de- 
fendants, whereby they were induced to accept the license, and that upon 
discovering the imposition they rescinded the contract. In disposing 
of the cases we will not undertake to recite or discuss at any length the 
voluminous proofs. They hâve received our mostcareful considération,, 
and ail that it is need fui for us to do is to state our conclusions of fact 
and law. It is shown that prior to December 1, 1883, the corporation 
plaintiff had brought several suits for the violation of its patents, which 
were defended by an unincorporated association of hat manufacturers, 
composed of 21 companies and individuals, who were extensive and 
leading hat manufacturers, styling themselves "The Associated Hat Manu- 
facturers. " Negotiations for the settlement of the litigation ended in a 
secret agreement, in writing, dated December 1, 1883, between the plain- 
tiff and the members of this association, whereby it was agreed that the 
plaintiff should grant to them, respectively, licenses under its patents at 
certain rates of royalty, but that each of the members of the association 
so licensed should receive back from the plaintiff a rebate of 50 per- 
centum of the royalties paid by them, respectively, and the plaintiff 
thereby agreed not to grant licenses ibr anj' lower rates of royaltj' than 
those stated, and that it would exact from ail other licensees the full rates 



HAT-SWEAT, MANUF'g CO. V. PORTER. 759 

of Toyalty, without any rebate. Upon the exécution of this agreement, 
the members of the association took licenses in ordinary form, and there- 
alter made their returns and received back their rebates. During much 
of the time thèse rebates were paid back in a roundabout way, and un- 
der the fictitious name of "earnings," to obscure the true nature of the 
transaction. Soon after the signing of the agreement, tlie plaintiff sent 
out to the trade a circuler dated December 1, 1883, wherein it was au- 
nounced: 

"The Associated Hat Manufacturers, comprising moat of the leading fur 
and wool hat manufacturers in the country, who undertook Ihe défense of the 
suits broughfc by the Company under its patents against varions infiinjers in 
New York city and elsewhère, hâve, after a very thorougli investigallon, by 
the advice of their counsel, acquiesced in the riglits of the conipany, and hâve 
admitted the validity and sufFiciency of its patents, and bave agreed to take 
licenses to manufacture for tlieir own use under the same, at the scliedule of 
royalties hereto annexed. ïhe company is now prepared to extend the 
privilèges to any and ail hat manufacturers, and to grant licenses to them to 
manufacture lor tlieir own exclusive use, upon their elïecting satisfactory 
settlemeut for previous user." 

Hère followed a "schedule of royalties required to be paid [the cir- 
cular declared] by ail licensees of the company." It is shown that the 
several défendants, ail of whom had previously been making the hat- 
sweats, were induced to exécute and accept the licenses in su;t, at the 
rates of roj'alty specified in the circular, by reason of représentations 
made to them by the plaintiff's agents, authorized to negotiate the li- 
censes, that ail the plaintiff's licensees were on the same footing, and 
paid the same royalties. We think the représentations so made were 
quite material, for they were to the efFect, if not in terms, indeed, that 
the leading hat manufacturers in the whole country were on an equality 
in respect to royalties, which in the sharp compétition of trade was highly 
important to the défendants if they took licenses. We are satisfied that 
the respective défendants believed the représentations so made to be 
true, and aeted on the faith thereof in taking licenses. That the repré- 
sentations were false is certain, and we think the plaintiff's agents knevv 
them to be untrue. But whether or not they had knowledge, the plain- 
tiff is responsible for their statements, especially in view of the false and 
misleading circular it had issued to the trade. 

Under the circumstances disclosed by the proofs, we are of the opin- 
ion that the several défendants acted with sufficient promptitude in re- 
pudiating the license after discovering the fraud. In some instances the 
information which first reached them was under the seal of confidence, 
and they were not at liberty to act upon it. Moreover, it was no easy 
thing to get at the truth, as the agreement between the plaintiH and the 
members of "The Associated Hat Manufacturers" was kept a close secret. 
Indeed, that there was a written agreement first became certainly known 
to the défendants during the progress of thèse cases, and its production 
before the examiner was accomplished with great difSculty, and event- 
ually was effected ouly under the pressure of an order of court. 
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Such being the material facts of the case, we hâve no difficulty as to 
the law. The plaintiâ is in a court of equity. The substantial relief 
sought is the spécifie enforcement of thèse contracts of license. But no 
such relief is obtainable where the contract has had its inception in 
the plaintifif's fraud, and was obtained from the défendants by misrepre- 
sentation and deceit. Upon the proofs, the plaintiff' is in no position to 
successfully invoke the intervention of a court of equity for relief of any 
nature. We may add that our conclusion is in accord with that of Judge 
Lacombe in the case of Hat-Sweat Manuf'g Go. v. Waring, 46 Fed. Rep. 
87, 106, where the facts were essentially the same as they are hère. 

There must be a decree, in each of the cases, dismissing the bill, with 
costs. 

Green, J., concurrea on au poinca. 



Andekson V. Saint. 
{Circuit Court, W. D. Pennsylvania. July 2, 1891.) 

1. Patents toh Design — Improvements. 

A patent for an improvement in a design Is valid where the description In the 
spécification, referring to accorapanying drawings, and explaiuing the same, shows 
that the new design is original and distinctive of itself, and an improvement as 
compared with other designs, and not merely an improvement on some other par- 
tic ular design. 
i. Same — Patentabilitt. 

A design for a mantel, consisting of a oombination of scrolls and ornamentations, 
producing an effect upon the eye substantiaily différent from any préviens design, 
is patentable, though many of the éléments going to make up the design hâve been 
in use before. 
d. Same— Failohe to Mark Date op Patent — Pleading. 

In a suit for infringement of a patent, the défense that complainant's articles 
were not marked with the date of his patent, as required by Rev. St. U. 8. § 4900, 
cannot be raised for the flrst time at the hearing, but must be raised by the answer. 
4. Same— Penaltt roR Use of Patent — Evidence. 

Défendant purchased mantels, of a design patented by complainant, from a man- 
ufacturer who had no license to use the design, and resold them. A circular had 
been addressed to défendant by complainant giving notice that the design was pro- 
tected by patent, and complainant's agent testifled that, in a conversation with de- 
fendant In regard to his use of the design, the latter stated that complainant should 
hold the manufacturer to account, and not him, (défendant.) Held, that the évidence 
showed that défendant knew that the manufacturer had no license to use the pat- 
ent, and was liable for the penalty of $350 prescribed by Act Cong. Feb. 4, 1887, 
making it unlawful for any person, during the term of letters patent for a design, 
to sell any article of manufacture containing the design, knowing that the design 
has been applied without consent of the owner of the patent. 

In Equity. 

Wm. L. Pierce, for complainant. 

Levi Bird Duff, for défendant. 

Reed, J. The bill in this case allèges infringement of design patent 
No. 19,876, for which an application was filed March 17, 1890, and let- 
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ters patent granted June 3, 1890. The answer has raîsed several dé- 
fenses, first of which to be considered is tliat the spécification of plain- 
tiff's patent does not contain a written description of the invention in 
such full, clear, and exact terms as to distinguish the same from designs 
before known. The spécification states that William Anderson has in- 
vented new and useful improvements in a design for mantels. The de- 
scription refers to accompanying drawings, showing a front and a sec- 
tional élévation of the niantel, respectively, and the description contains 
an explanation of the drawings, and of the letters which designate the 
several parts of the mantel. The claim is: 

"ïhe design for a mantel herein described and shown, consisting of the pi- 
lasters, a, the caps, c, the brackets, m, the facing pièces, /, and corner 
pièces, g; the frieze, h, backing strlp, U, and moulding, l; the mantel board, 
b, side, n, and fire strips, o, — substantially as described." 

Defendant's counsel has argued that the patent is void because the 
statute does not authorize patents for improvements in designs; and if 
not void for that reason, then it is void because, being for improvements, 
the spécification does not distinguish between what is new and old. In 
Wood V. Dolby, 7 Fed. Rep. 475, it appeared that the spécification used 
the expression, "a new and improved design for jewelry settings;" and 
the défendant claimed that a patent for an improved design was not within 
the statute, which only provides for patents for new and original designs. 
The court said: 

"Perhaps, as has been argued for the défendant, the statute was intended 
toprotect such designs only as wouldbe original and distinctiveofthemselves, 
and not those which would be mère improvements upon otliers; but if so, the 
Word 'improved,' in this patent, is not understood as representing that this 
design is a mère improvement upon another, especially as no other is men- 
tioned, but is considered to raean that this design is of ilself new and dis- 
tinctive, and improved as compared with others, and, in connection with the 
new, to represent that it was original with the orator." 

And in the case of Dobson v. Dornan, 118 U. S. 10, 6 Sup. Ct. Rep. 
946, the suprême court held the spécification of letters patent for a de- 
sign for a carpet as setting forth a sufficient description and claim, and 
the patent valid, in which the inventor stated that he had — 

"Invented and produced a new and original design for carpets, of which 
the following is a spécification: The nature of my design is fuUy represented 
in the accompanying photographie illustration, to which référence is made. 
I claim as my invention the configuration of the design hereunto annexed, 
when applied to carpeting." 

Under thèse authorities, I think the defendant's objections are not well 
taken, and the patent valid in this respect. 

Defendant's answer further avers that the design was used, in com- 
bination and détail, more than two years before the plaintiff's applica- 
tion for a patent, and is not novel or original. In this connection, de- 
fendant's counsel has contended that the testimony shows sales by the 
plaintiff before obtaining his letters patent, and that, under the law, sales 
and public use, at any time (no matter how short) before the letters pat- 
ent were granted, invalidale the patent. The testimony shows sales by 
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the plaintiff, of mantels bearing His design, withintwo years before filing 
his application for a patent, but does not show any sales prior to that 
tirae. I bave aiready held in the case of And erson v. Eiler, 46 Fed. Rep- 
777, that such sales and public use must be raore than two j'ears before 
the filing of the application, and, for the reasons given there, now hold 
this objection as not well taken. The testimony in relation to the pat- 
ent il) issue in this case does not show any acts on the part of the plain- 
tiff from which abandonment by him of his rights can be presumed or 
inferred. The testimony ujjon the question of want of novelty shows 
the manufacture and sale by Schuette & Co. of mantels of différent de- 
signs, and photographs of some of thèse designs wereofFered in évidence. 
Schuette & Co. bave had mantels of thèse designs on sale since January, 
1886. Defendant's counsel also offered in évidence a book called the 
"Universal Moulding Book," and another called "Tbompson's Album of 
Mantels," both of which had been published long prior to the filing of 
plaintiff's application for a patent, and both of which books were forgen^ 
eral use in the trade. In the well-known case of Gorham Co. v. White,. 
14 Wall. 511, the suprême court say: 

"Tlie appearance may be the resull of peculiarity of configural.ion, orof or- 
nament alone, or of bolli conjointly; but, ni wliatever way produced, it istlie 
new tliing or piodiict vvliich the patent law regards. ïo speak of the inven- 
tion as a combination or process, or to treat it as such, is to overlook its pe- 
culiarJties. * * * A patent for a prodiict is a distinct thing from a pat- 
ent for the éléments entering into it, or for tlie ingrédients of which it is com- 
posed, or foi' the combination that causes it. We do not say tliat, in determin- 
ing whether the two designs are snbstantially the sanie, différences in the 
lines; tlio configuration, or the modes by which the aspects they exliibit are not 
to be considered; but we tliink tlie controlliiig considération is tlie résultant 
efîect. * * * What is the true test of identity of design? Plainly, it 
niiist be saniene.ss of appraranci', and mère différences of lines in the draw- 
ing or sketch. A grealer or snialliT nuniber of lines, or slight variances iu 
configuration, if siiflicient to change the effect upon tlie eye, will not destroy 
the substantial identity. * * * if, in the eye of an ordinary observer, 
giving such attention as a purcliaser usually gives, two designs are substan- 
tiaily the same, if the reseuiblance is such as to deceive such an observer, iu- 
ducing him to pnrchase one supuosing it to be the other, the rirst one pat- 
ented is infringtd by the other." 

Where a patent was for a design consisting of the représentation of a 
•bird upon a branch or twig, with various accessories, and the évidence 
showed several pre-cxisting bird designs, held, that the design was yet 
new and original, since none of the alleged anticipations were like it in 
appearance. either in outline or détail. Wood v. Dolby, 7 Fed. Rep. 
475. A claim is not deleated merely because scrolls and ornamentation 
similar in efliect to the scrolls and ornamentation described bave belbre 
been employed, if a new idea is eiDbodied in their method of their ar- 
rangement. The statute permits a patent for any new, useful, and orig- 
inal sha'pe or configuration of any manufacture; and, where the arrange- 
ment of ornament and shape is new, useful, and original, the invention 
is patentable. Simpson v. Davis, 12 Fed. Rep. 144; Judge Benedict 
saying: 
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" Against this claim the only défense made is that the distinctive features 
•of the newel-post described were to be found in other newel-posts prior to the 
date of theplaintifl's invention, and many of them, .n fact, copied by the in- 
venter himself from newel-posts erected in New York. But hère the diflS- 
culty with tlie défense is that there is no évidence that any newel-post sub- 
stantially similar in shape and conrtguration to tlie one described in the plain- 
tiffl's patent had ever been designed. The arrangement of ornament and 
shape presented by the plaiutifE's post is uew, useful, and original." 

To the same effect is Kram v. Mtzpatrwk, 34 Fed. Rep. 39. In the 
présent case no mantel whiôh has been shown in évidence to hâve been 
designed before the plaintifi''s mante! is likethe plaintiff'sin appearance, 
either in ornament, shape, or configuration. The Schuette mantels, in 
some of the détails of ornamentation, are similar to the plaintiff' s mantel, 
but the différence between the two designs is plain to the eye, even, of 
the ordinary observer. In neither of the books offered in évidence do I 
iind any design which, under the rules I hâve cited, resembles the com- 
plainant's design. Inmy judgment his patent is valid upon the ques- 
tion of novelty. 

Défendant further claims that the design is a mechanical aggregation 
of old forms and ornaraents, shows no invention, and is not patentable. 

"Design patents stand on as liigh a plane as utility patents, and require as 
higb a degree of exercise of the inventive or originative faeulty. In putenta- 
ble designs a person cannot be permitted to selcct an existing form, and sim- 
ply put it to a new use, any more than he can be permitted to take a patent 
for a mère double use of a machine; but the sélection and adaptation of an ex- 
isting form may amount to patentable design, as the adaptation of an exist- 
ing mechanical device may amount to patentable invention." Electric 
Mamif'g Co. v. Odell, 18 Fed. Bep. 321. 

"Invention indicates genius, and the production of a new idea. Mechan- 
ical skill is appi.ed to an old idea, and suggests how it may be nioditied, and 
made more practical." Belting Co. v. Magowan, 27. Ped. Rep. 3t)2. 

In Utûermeyer v. Freund, 87 Fed. Rep. 342, Judge Coxe says: 
"The défendants introduced a large number ef tracings from drawings 
found in volumes belonging to the Astor Library. * * * None were de- 
signed for watch-cases, and noue, if put on a watch-case, would be mistaken 
for the coniplalnant's desisn. None, if made now for tiie first time, would 
infringe; none can be said to anticipate. It is probably true that an expert, 
with the patent before him, can sélect from thèse drawings every separate feat- 
ure of the design ; often tinding two or three of them in similar juxtaposition. 
The drawings would not, however, suggest the design to one who had not 
seen it before. A design requires invention, but a différent set of faciilties 
are broughtinto action from tliose required to produce a new processor a new 
machine. In eaoli case there raust be novelty, but the design need not be use- 
ful, in the popular sensé. It must be beautiful. It must appeal to the eye. 
* * * If it présents a différent impression upon the eye from anything 
whioh précèdes it; if it proves to be pleasing, attractive, and popular; if it 
créâtes a demand for the goods of the originator, even though it be simple, 
and does not show a wide departure from oiher designs, — its use will be pro- 
tected. * « * It la impossible to read the literature upon this subject 
without being convinced that the courts, though applying the same rules, bave 
looked with greater lenieney upon design patents than patents for other inven- 
tions. From the nature ofthings, thismustbeso. Adesign patent m nst relate 
to subject-matter eomparatively trivial. The object of thelaw is to encourage 
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those who hâve industry and genitis sufBcient to originate objects which give 
pleasurethrough the sensé of sight. " 

In Redway v. Stove Co., 38Fed. Rep. 582, Judge Sage says: 
"The design raust be new, original, and an invention. But there need net 
be a greal invention. That is not essential to the validity of any patent. Tlie 
statiite must hâve a construction reasonable, and at the same time favorable 
to its bénéficiai opération. * * * The design patented to complainants 
displays invention, and is not anticipated by any of the designs produced upon 
tlie hearing. It is not a mère aggregation of parts, as claimed by the défend- 
ant, not only for the reasons already suggested, but aJso because, as testifled, 
it is a conventional degign. And in this very respect it displays invention." 

In Hollister v. Manufactv/ring Co., 113 U. S. 69, 5 Sup. Ct. Rep. 717, 
the suprême court say, in speaking of the improvement in question in 
that case: 

"It is but the dîsplay of the expected skill of the calling, and in volves only 
the exercise of theordinary faculties of reasoning upon materials suppJied by 
a spécial knowledge, and the facility of manipulation which results from its 
habituai and intelligent practice; and is in no sensé the créative work of that 
inventive faculty which it is the purpose of the constitution and the patent 
laws to encourage and reward." 

In Atlantic Works v. Brady, 107 U. S. 192, 2 Sup. Ct. Rep. 225, the 
suprême court say: 

"The design of the patent laws is to reward those who make sotiîe substan- 
tial discovery or invention, which adds to our knowledge, and makes a step 
in advance in the usef ul arts. Such inventors are worthy of ail favor. It 
was never the object of those laws to grant a monoply for every trifling de- 
vice, every shadow of a shade of an idea which would naturally or spontane- 
ously occur to any skilled mechanic or operator in the ordinary process of 
manufactures." 

Keeping in mind the limitations and princîples of the cases I hâve 
cited, I think the design shows invention. It is necessarily a small in- 
vention. The complainant was restricted within narrow limits. His 
mantel must conforni to the gênerai shape and configuration of mantels, 
to be of any utility. To be marketable, the design must be simple, not 
elaborate. Remembering this, the design show-s invention. It difïers in 
appearance from prior designs shown to the court. No previous design 
would be held, under the authorities, to be an infringement of complain- 
ant's design, if subséquent to it. It is a conventional design, and, whilc 
some of its éléments are old, still the combination has resulted in a new 
and harmonious design. It was the production of a new idea, and not 
the resuit of mechanical skill applied to an old idea. An examination 
of prior designs would not suggest complainant's design to an expert who 
had not seen it before. It présents a différent impression to the ej^e 
Irom anythiug which has preceded it, and is pleasing and attractive. 
The testimony shows that complainant's mantel has commended itself to 
the trade, and immediately became popular. This public acceptance is 
to be considered as persuasive in favor of the invention, and has aiso 
a bearing upon the question of utility. Box Co. v. Nugent,A\ Fed. Rep. 
139; Simpson v. Davis, 12 Fed. Rep. 144; Stearns v. Phillips, 43 Fed. 
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Rep. 792. Part of this popularity was dôubtless due to certain mechan- 
ical improvements in construction, which rendered the mantel more du- 
rable, and less likely to bé injured in handling and shipping; but the 
testimony shows that the popularity was largely due to the design. The 
case of Lehnbeuter v. Holihaus, 105 U. S. 94, has a direct bearing upon 
the question of utility, as well as novelty; the suprême court saying: 

"The patent is •prima fade évidence of both novelty and utility, and neither 
of thèse presumptions has been rebntted by the évidence. * * * ïhefact 
that it has been infringed by défendants is sufficient to establish its utility as 
against them." 

The patent may be sustained either as for a new and original design 
for manufacture, or as for a new, useful, and original shape or configura- 
tion of an article of manufacture. Manufacturing Co. v. Adkins, 44 Fed. 
Rep. 280; Simpson v. Davis, supra. 

Defendant's counsel has raised the question as to the failure of com- 
plainant to mark bis mantels as patented, accompanied by the date of 
the patent, as required by section 4900 of the Revised Statutes. The 
mantels were stamped with the words, "Our designs patented," but no 
date was given. Notice was given verbally, and by written circular, to 
the défendant by plaintiflf, but no date appears to hâve been mentioned; 
and it was held in Association v. TUden, 14 Fed. Rep. 740, that the no- 
tice of the existence of the patent must also be accompanied by notice 
of the time when the patent was granted. This defect would go to the 
question of damages, were it not for the fact that it is raised for the first 
time at the hearing, and, not being raised by the answer, cannot now be 
considered. Rubhei' Co. v. Goodyear, 9 Wall. 788. 

No question arises as to the infringement by défendant. It is sub- 
stantially admitted by the answer; and, even if it were not, it was con- 
ceded by defendant's counsel on the argument, and the testimony clearly 
shows it. 

, One other question remains to be considered. Complainant's counsel, 
at the hearing, gave notice that, in the event of a favorable décision, he 
would raove l'or a decree imposing the penalty of $250 provided by the 
act of congress of February 4, 1887. Testimony has been taken on both 
sides upon this question, and counsel bave argued it; so that it may be 
properly considered at the présent time. The act provides that, during 
the term of letters patent for a design, it shall be unlawful for any per- 
son other than the owner, without the license of such owner, to apply 
the designs secured by such letters patent, or any colorable imitation 
thereof, to any articles of manufacture for sale, or to sell or expose for 
sale any article of manufacture to which such design or colorable imita- 
tion shall, without the license of the owner, bave been applied, knowing 
that the same has been so applied. And the act lurther pro vides that 
any person violating the provisions of the act shall be liable to a penalty 
of 1250. That portion of the act which is pénal in its nature must be 
strictly followed, and the défendant brought within its letter and spirit. 
The complainant must show that the défendant, who was a dealer, not 
a manufacturer, sold the mantels in question in this case, knowing that 
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the maker had no license to apply eomplainant's design. In a case 
against a maker, he would know he had no license; and proof of manu- 
facture and want of license would satisfy the statute. Pirkl v. Smith, 42 
Fed. Rep. 410. But in the présent case the complainant must go one 
fitep further, and prove the knowledge by the dealer of lack of license by 
the maker. Complainant's counsel concèdes this, but contends that he 
bas proven such knowledge, or facts and circumstances from which it can 
be inferred. It appears that this défendant purchased the mantels which 
infringe from Edward Germain, a manufacturer of East Saginaw. Ger- 
main had no license from complainant to apply or use bis design. The 
patent was granted June 3, 1890. In the same month a circular, signed 
by Andersen and addressed to the défendant af his place of business, 
was deposited in the post-office at complainant's place of business. The 
presumption is that itreached him. Èosenthalv. Walker, 111 U. S. 185, 
4 Sup. et. Rep. 382. That circular stated: "Our mantels arenow pro- 
tected by design patents, and which means that any parties manufactur- 
ing after any of our designs will be prosecuted for infringement." A. M. 
Turner, agent for the complainant, testifies that he had a conversation 
with défendant, shortly after the patents were granted, on the subject, 
and the défendant told him that he thought the complainant "should go 
for Germain instead of him, [the défendant.] " Mr. Saint was called as 
a witnesB in this case on other matters, but was not examined by his 
counsel on this matter. I think the testimony warrants the conclusion 
that he was fulh' aware when be sold mantels of this design after June, 
1890, that the maker had no license from complainant. It may be possi- 
ble that some of the mantels which he sold after this period were made 
and purchased by him before June 3, 1890, including the one sold to 
complainant's witness; but this is a fact peculiarly within his own knowl- 
edge, and he bas not seen fit to testily on the subject. It would be mat- 
ter of défense in any event, and complainant is not obliged to prove the 
contrary, in order to get the benefit of the act of 1887. I think the 
complainant is entitled to move for the penalty imposed by the act of 
1887, if he so desires. Let a decree be drawn in accordance with this 
opinion. 
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Jacobson et al. v. Alpi et al., (seven cases.) 
(Circuit Court, S. D. New Yorli. June 18, 1891.) 

Patents for Inventions— Preliminabt Injunction— PEroB Adjcdioatton. 

Where a prior adjudication sustaining a patent is decided on the ground that the- 
défendant'» own testimony that "he did not think there was any invention in the 
patent" is not suflicieQt to overcome the fyrima fade effect of the patent, such dé- 
cision is not sufficient to justlfy the issuance of a preliminary injunction, restrain- 
ing an alleged infringement of the patent, where the existence of an antlcipatins 
device is shown on the application for injunction by évidence whlch is undisputed,, 
except by the opinion of an expert. 

In Equity. Motion for preliminary injunction. 
Walter R. Beach, for complainants. 
Edward K. Jones, for défendants. 

Lacombe, Circuit Judge. The patent for the branched foundation for 
artificial fiowers (Jules Lambert, No. 264,308, Sept. 12, 1882) has never 
been judicially sustained, and there is not sufficient proof of public ac- 
quiescence to take the place of such adjudication, and justify the issuing 
of a preliminary injunction. The patent for an improvement in gauges 
for making foundations for artificial flowers (Jules Lambert No. 276,430, 
April 24, 1883) was sustained by Judge Wheeler in Lambert v. Hof- 
heimer, 18 Fed. Rep. 654. It appears froni the opinion in that case, 
however, that the only proof introduced by the défendant was his own 
testimony that "he did not think there was any invention in the 
patent;" no reasons being given for such opinion. The court reached 
the conclusion that such testimony was not sufficient to overcome the 
prima fade efïect of the patent; the device, in the opinion of the court, 
seeming "to be quite ingénions, and well worthy to be called the resuit 
of the exercise of inventive faculties, especially in the absence of any 
proof of prior contrivance of this sort." A very différent case is mad& 
ont upon this motion. Undisputed testimony shows the existence for 
years of a gauge for making fringes, etc., which is plainly a prior con- 
trivance of the same sort as the patent. Whether or not the complain- 
ant may be able to differentiate this fringe gauge from his own contriv- 
ance sufficiently to disclose pa,tentable invention in the mère shifting of 
the position of the pins, which is the only apparent différence between 
the two, may be left for détermination at final hearing. His case is cer- 
tainly not strong enough on thèse papers to warrant the granting of a 
preliminary injunction. A prior adjudication sustaining a patent, where 
the défense interposed was so weak as in Lambert v. Hojlteimer, is not 
necessarily constraining, when, upon a subséquent application for a pre- 
liminary injunction, the existence ùf an anticipating device is shown by 
testimony which, as in this case, is undisputed save by the opinion of 
an expert. 



768 FEDERAL EEPOETER, vol. 46. 



Challenge Coen-Plantee Co. v. Gearhaedt et al. 
(Circuit Court, S. D. OMo, E. D. July 7, 1891.) 

1. Patents for Inventions— Infein&ement—Coen-Planteks. 

Letters patent No. 3T9,8Sa, June 19, 1883, to Levi Scbofleld, for improvement in 
corn-planters, consisting in the combination with a tooth seed-plate of vibratlng 
pawl-carriers, pivoted on dlagonally opposite corners of a stationary casting, and 
carrying pawls for acting alternately upon the seed-plate to rotate it, are not in- 
fringed by a eorn-planter in wMoh the pawls are carried on a U-shaped slide oper- 
ating as a rectilinearly moving pawl-carrier, the slide being guided by links which 
neither support nor oarry the pawls. 

2. Samb. 

Nor Is the claim in said patent of the combination with a toothed seed-plate of 
pawl-carriers pivoted on diagonally opposite corners of a stationary casting, the 
gravitating pawls mounted on the pawl-carriers, and flanges on the stationary cast- 
ing forguidiug the pawls laterally, and insuring their positive and certain engage- 
ment with the teeth of the seed-plate, infringed by a corn-planter, which, instead 
of pivoted pawl-carriers, and gravitating pawls mounted thereon, has a sliding 
frame and gravitating pawls, such as were known and in common use prior to the 
date of the patent. 

In Equity. 

Suit for infringement of patent No. 279,822 for improvement iu corn- 
planters, issued to Levy Schofield, June 19, 1883, and assigned to com- 
plainant. 

Arthur Stem, for complainant. 

H. H. Bliss, for respondents. 

Sage, J. Complainant's contention is that the respondents are in- 
fringers of the first, second, third, and fifth claims of the patent sued 
upon, which are as follows: 

"(1) In a eorn-planter, the combination with the toothed seed-plate of the 
vibrating pawl-carriers, pivoted on diagonally opposite corners of the station- 
ary casting, and carrying pawls for acting alternately upon the seed-plate to 
rotate it, substantially as described. 

"(2) In a corn-planter, tlie combination, with the toothed seed-plate, of the 
pawl-carriers, pivoted on diagonally opposite corners of the stationary casting, 
the gravitating pawls mounted on said pawl-carriers, and the flanges on the 
stationary casting for guiding the pawls laterally and insuring their positive 
and certain engagement with the teeth of the seed-plate, substantially as de- 
scribed. 

"(3) In a corn-planter, the combination, with the toothed seed-plate, of the 
vibrating pawl-carriers, pivoted to diagonally opposite corners of the station- 
ary casting, the gravitating pawls mounted on said carriers, and the bifur- 
cated operating slide having its arms connected to the pawl-carriers, substan- 
tially as described. 

"(5) In a corn-planter, the combination, with the stationary casting, of the 
vibrating pawl-carriers, pivoted on diagonally opposite corners of the casting, 
the ribs on the casting for supporting the outerends of the pawl-carriers, the 
reciprocating slide connected to the pawl-carriers below the casting, and the 
roller for supporting the slide, substantially as described." 

The respondents rest their défense upon the issue of non-infringement. 
They leave with the court the question of the validity of complainant's 
patent. The court concurs in the statement of their expert that the 
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patentée bas not made any radical changes in the construction or opéra- 
tion of this class of machines, and that it appears from the patent itself 
that he does not prétend to hâve donc so. The construction which he 
claims in each of the several ciaimsin suit isamere structural modifica- 
tion of what he admits to hâve existed before, and, as a matter of fact, 
in making the changes which he claims, he has not introduced into his 
machine a single new part, function, or élément. 

What is claimed as new relates exclusively to the devices for support- 
ing and moving the pawls used to impart the intermittent motion to the 
seed-plate, and to the particular arrangement of parts which connect the 
pawls with respect to the bed-plate on which the seed-plate rests, 

The court also adopts the statement of respondents' expert, that, in 
view of the prior art, the claims must be limited to the particular con- 
struction described and claimed. The vibrating arras, E, E, must actu- 
ally carry the pawls. The bifurcated operating slide cannot be a pawl- 
carrier, but must be merely a slide for operating the separate vibrating 
pawl-carrying arms, which it connects with each other, and with the re- 
ciprocating shake-bar of the machine. 

Recognizing the complainant's patent as valid to this extent, and only 
to this extent, the question which will be décisive of this case is, do the 
respondents infringe? 

The respondents' corn-planter diflfers from complainant's in the follow- 
ing particulars: (1) Instead of vibrating pawl-carriers pivoted on dia- 
metrically opposite corners of the stationary casting, and carry ing pawls 
for acting alternately on the seed-plate to rotate it, as described and 
claimed in complainant's patent, the pawls in défendants' corn-planter 
are carried on a U-shaped slide, which opérâtes as a rectilineally moving 
pawl-carrier. This slide is guided by links, butthey neither support nor 
carry the pawls. The respondents' pawl-carriers are also clearly shown 
to be old, and more nearly correspond withthose described in patent No. 
252,526, to Scbofield, dated January 17, 1882, differing, however, from 
that in the employment of two link guides beneath the slide instead of 
one. Bifurcated slide-bars for carrying pawls are shown in reissued let- 
ters No. 10,197, to Frank W. Young, September 12, 1882, original No. 
142,320, August 26, 1873; in patent to J. Kellev, No. 212,708, Feb- 
ruary 25, 1879; to F. W. Shellabarger, No. 190,087, April 24, 1877; 
to J. B. Johnson, No. 232,826; to Shelby, No. 274,981; to Hearts, No. 
228,258; and to Brown, reissue 6,384. I am of opinion, therefore, 
that respondents do not infringe the first claim of the complainant's pat- 
ent. 

With référence to the second claiin, the respondent's corn-planter does 
not contain either pivoted pawl-carriers or gravitating pawls mounted 
thereon, but has, instead, a sliding frame and gravitating pawls, such 
as were known and in common use prior to the date of the invention de- 
scribed in the patent in suit. The only novelty in this claim is in the 
mère formai matter of vibrating arms, supporting and carrying the pawls, 
and arrangea as described in the patent. Respondents do not infringe 
claim 2. 

v.46]?.no.l2— 49 
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The third daim is not infringed. The guide-links in respondents' 
eorn-planter are nothing more than mère guides for the true pawl-carrier. 
They pertorm no function as pawl-carriers. 

The respondents' eorn-planter does not contain, as we hâve seen, the 
''vibrating pawl-carriers pivoted on diagonally opposite corners of the 
casting," nor "the reciprocating slide connected to the pawl-carriers be- 
low the casting," which are included in the fifth claim. The respond- 
ents' slide is above the casting, and rides upon it. It results that the 
fifth claim is not infringed. 

The bill will be dismissed, with costs. 



Haffcke V. Clark. 

(Circuit Court, D. Maryland. March 80, 1891.) 

1. Patrnts por Inventions — ^Novbltt — Repkigeratobs. 

Ueld, that elaim 4 of patent No. 343,369, June 8, 18S6, to Charles Haffcke, for 
the use of an exposed body of sait in a ref rigerator, for the purpose of purifying the 
air of the refrigerator, was void for want of novelty. 
8. Same. 

HeW, that claim 5 of the same patent, for a perforate hopper tooontain abodyof 
sait, in comhinatlon with a frigerating chamber, was invalid for want of patenta- 
ble novelty. 
(Syllabus by the Court.) 

In Equity. Bill of complaint for infrîngement of patent. 

Price & Stewart, for coniplainant. 

A. I. S. Owens and John H. Thomas, for respondent. 

Morris, J. The patent in suit was granted to the coniplainant, 
Charles HafFcke, June 8, 1886, No. 343,369, for improvement in the 
art of frigeration. The clairas which the défendant is charged with in- 
fringing are daims 4, 5, and 6, and are as folio ws: 

"(4) In combination with a frigerating cliamber, an expcsed body of chlo- 
ridc of sodium, ananged to absoib moisture fromthe air in tlie chatnlier, and 
to eslablish in said cliamber a saline atmosphère, substantially as and for the 
purpose specifled. 

"(5) In combination with a frigerating charaber, a perforate hopper, con- 
taining a body of chloride of sodium, arranged to absorb muisture l'rom the 
air in tlje chamber, and to establisii in the said chamber a saline atmosphère, 
Bul)star;tially as and for the purpose specifled. 

"(6) II) a frigerating cliamber a perforate hopper, containing chloride of 
sodium, secured to the wall of the said chamber. substantially as and for the 
purpose specifled." 

In his spécifications Hafifcke thus states the nature and scope of hia 
invention: 

"The third part of said invention relates to means for absorbing moisture 
from the air in the frigerating chamber, and diflasing throughout the said 
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cbamber a saline atmosphère, which has antiseptic qualitieg, and thereby as- 
sists in the préservation of méats placed in thechamber." 

He thus describes the apparatus employed by him: 

"E is a hopper forraed of some perforate material, preferably galvanized 
woven wire, to contai n sait; and it niay extend partially or entirely around 
tlie chamber, as may be preferred. The sait in the hopper, E, abaorbs moist- 
ure from the air in the chamber, which air becomes slrongly saline, and an 
effective preservative agent. * * * I am aware that common sait [chlo- 
ride of sodium] has been combined v?ith ice in a frigerator to increase the 
cooling efifect of the ice bf hastening its liquefacation. * * * Further, I 
am aware that chloride of calcium has beea exposed in a frigerating chamber 
to absorb moisture from the air therein ; but this sait will not aaswer the pur- 
pose I haye in view, partlyowing to its extrême déliquescence, but priiicipally 
from the reason that it would hot diffuse a saline atmosphère in the chamber. 
Instead of chloride of calcium, I employ chloride oï sodium, which I find is suffl- 
ciently déliquescent for ail praetleal purpbses, andbyitsusé I ara enabledto ob- 
tain a saline atmosphère in thechamber, which, in itself, is a preserving agent. 
Idisclaimtheuseof combined ice and sait in a frigerating chamber, asalaoan 
exposed body of chloride of calcium." 

It is obvious that the essential thing claimed by Haffcke as his pat- 
entable contribution to the art of frigeration is the use of an exposed body 
of sait in the frigerating chamber; and the practical method of exposing 
the sait to produce the results intended by him is by placing the sait 
against the walls of the chamber, sustained there by any perforated con- 
trivance, which keeps it in place, and exposes it tothe air. In his spéc- 
ifications Haffcke concèdes that the use of ali exposed body of chloride 
of calcium in a frigerating chamber vi^as old, and hernight well hâve con- 
ceded that the exposing of chloride of sodium was also old. In the En- 
glish patent to Jolley, No. 3,069, of 1861, the patentée says: 

"Also, I claim as new another way of extracting dainp, etc. I place any- 
where within this safe carbon, lime, sait, sulphuric acid, or any other absorb- 
ent which has an afflnity or attraction for whatever is required to beabsorbed 
orextracted, to preventdecomposition, forkeeping and preserving méat, poul- 
try, and ail kinds of provisions," etc. 

In the English patent to Lake, No. 3,043, of 1865, dated 24th April, 
1866, there is described a method of preserving fruits and other perish- 
able substances in a frigerating chamber, cooled by ice, and in which the 
moisture is absorbed from the air by well-known absorbents. He says: 
"The cheapest and best absorbent known to me is the refuse bittern of 
sait and chemical works." He claims the use of a frigerating chamber 
"kept dry to any extent desired by waste bittern, or other absorbents, 
spread on extended surface within." Waste bittern is the brine which 
remains in sait works after the sait is concreted. 

In patent No. 168,833, October 10, 1875, to Ehert, he claims a method 
of filling an interspace of the walls of the refrigerator with sait, and per- 
forating the zinc lining, aud he claimS that, through thèse perforations, 
the sait lining will hâve the effect of purifying the air of the chamber. 

In patent No. 259,401, June 13, 1882, to Kepler, there is described 
a complicated set of troughs for the interior of a large réfrigéra ting room, 
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for the purpose, in part, of holding some suitable déliquescent material, 
to absorb the moisture from the air, "as it circulâtes freely around and 
over the déliquescent in the trough." The patentée says: "The mate- 
rial which I prefer to employ for this purpose is chloride of calcium, for 
it is easily obtained, and is exceedingly cheap." Sait was, however, is, 
in fact, just as well-known an absorbent or déliquescent as chloride of 
calcium. There can be nô doubt, I think, that at the date of Haffcke's 
patent it was not new to expose sait in a refrigerator in varions ways, for 
the bénéficiai effect which it had in preserving the contents of the cham- 
ber. Whenever it was so exposed it had in some degree the efifect 
which Haffcke elaims it bas in his refrigerator. If its only effect is to 
absorb moisture, then it had that effect. If it bas also the effect of cre- 
ating a saline atmosphère, as he elaims, then it had that effect also. 
Haffcke may use more of it, and he may expose a greater surface of it, 
and he may get better results tban others had, but, though greater in 
degree, they are the same results, obtained in the same way, and in- 
volved no new discovery or invention. If there had been any patent- 
able novelty in the mechanical device contrived by Haffcke for exposing 
the sait in the chamber, such a device might hâve been the subject of a 
patent; but it seems clear to me that there is nothing patentable in the 
contrivance used by Haffcke for holding and exposing the sait, and which 
appears to be claimed in his fifth and sixth elaims. In fact, the per- 
forated hopper is not used by the respondent or by Haffcke hiraself, but 
he uses a rack made of wooden slats, it having been found by him that 
the wooden contrivance was better because it did not corrode. It is 
strenuously urged in support of the patent that, while the use of sait in 
a refrigerating chamber, to absorb the moisture arising from the melting 
of the ioe, or from the condensation of vapor arising from the cooling of 
the air, or irom the perishable articles themselves, was old, Haffcke was 
the first to make known that there was also produced what he calls a 
"saline atmosphère" by the passing of the currents of air over the ex- 
posed surfaces of the sait; and that the improved results obtained from 
the Haffcke refrigerator can only be accounted for upon the theory that 
a saline atmosphère is produced, and that it bas very valuable antiseptic 
properties. The fact of the existence of this saline atmosphère, as dis- 
tinguished from the sait held in solution by vapor, and thus suspended 
in the air, is a mattsr by no means clearly established. But if it be 
true that there exists this antiseptic quality in dry air which bas been 
passed over exposed sait, and that Haffcke was the first to recognize it, 
still, I cannot see that Haffcke makes use of this discovery in a way not 
practiced before. Whenever before his alleged discovery sait was used 
as a déliquescent in a refrigerator, the saline atmosphère must hâve been 
produced, and the discovery by Haffcke that the sait had two uses, and 
produced two effects instead of one, is not a patentable discovery. The 
knowledge of ail the uses and effects of a substance or of a law of nature 
enables one to use it more intelligently, so as to get with more certainty 
the best results, but there is nothing patentable in such knowledge, un- 
less it is made use of in some new way. 
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It has been repeatedly held that, if an invèntor describes a process or 
mode of opération which will produce the improved résulte, it is imma- 
terial whether or net the invèntor understood the scientific principle or 
philosophy of ils working. On the whole case, I am of opinion that 
the use of sait exposed in a- frigerating chamber, to improve the pre- 
serving qualifies of the air of the chamber, was known and practiced 
before the invention claimed by Haffcke; and that, therefore, the chiims 
of his patent now in controversy are invaIid.for want of patentable nov- 
elty. 



MaRYLAND HoMINY & CORALLINE Co. OF BALTIMORE ClTY V. DoEE. 
(Circuit CouH, D. Maryland. March 83, 1891.) 

1. Patents for Inventions — Isfrinsement— Coealmne. 

Claim 1 of patent No. 341,355, May 4, 1886, to Solter, Robbins & Sheppard, for 
process of manuf acturing coralline f rom corn, held to be valid, aod to bave been In- 
fringed. 
3. Same— Estent of Cla:m. 

Claim 3 of the same patent for the product held not to be sustainable. 
{Syllabus by the Court.) 

In Equity. Infringement of patent. 

John C. Rose and T. J. Johnson, for complainant. 

Price & Stewart, for défendant. 

MoREis, J. The complainant corporation is the owner of patent No. 
341,355, granted May 4, 1886, to Solter, Robbins & Sheppard, for "Pre- 
pared cereals, and mode of production." The claims are as follows: 

"(1) ïlie hereinbefore described process of heating cereals in the form of 
hominy or sanip, consisting, first, in coolsing the product in a moistened con- 
dition to a point at wliich it still retains the granular form, then passing tiie 
same, in its moist condition, through a grinding-inill, and linally drying it 
substantially as described. 

"(2) ïhe hereinbefore described product from Indian corn, consisting of 
separate grains, in a stiingy or coralline form, and cooked and dried condi- 
tion, substantially as described." 

In their spécifications the patentées described their method of cooking 
the broken grains of samp or hominy, the object being to reduce them 
to a softened but tough condition, each granule separate from the others, 
and retaining its form, and not reduced to a mush. They then explain 
that they hâve discovered that thèse tongh, soitened granules, cooked 
and soitened as described by them, if put through a niill of mc^.,! or 
grooved stones, will come out, not as a meal, but each granule as a dis- 
tinct pièce, of a stringy or coralline form, which is rough, light, and por- 
ous, and easily dissolved, and which keeps well if dry, and is useful for 
varions purposes, particularly for brewing. ■ The spécifications State that 
the grains of samp or hominy, prior to this discovcry, had been softened 
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in substantially the same manner, and then passed through warm rollers, 
which pressed the fçrariules into flakes, and dried them so that they came 
out reduced to dry, hard flakeg; and the only novelty they daim is the 
discovery that the granules, i£ properiy prepared after their method, can 
be so passed. through a grooved mill that they will come out as light, 
porous, spongy, coralline-shaped pièces, each pièce corresponding in bulk 
to a granule of the hulled corn, and the product having qualities which 
give it a distinctive value, 

So far as the testimony discloses, the resuit obtained by the patentées 
was new. Many patents for the treatment of Indian corn and other ce- 
reals, and their préparation for use, hâve been put in évidence, but none 
of them of date prior to the complainant's patent describe a production 
similar to the coralline of this patent. Most of them produce some form 
of.meal, others flattened disks or. flakes, otherS interlaced fibers, formed 
by forcing the material through a perforated plate, and others a product 
formed of a pasty mass run into molds. So far as the testimony discloses, 
it was the discovery of Solter and Robbins that hulled and broken corn, 
usualiy known as "samp" or "hominy," could be so cooked and passed 
through a mill that it would come out neither as a paste nor as a meal, 
but in elongated curled granules, having certain distinctive qualities, 
which make the product useful and commercially profitable. Immedi- 
ately upon their discovery, Solter and Robbins, togetber with She])pard, 
to whom they had assigned an interest in the patent, proceeded to man- 
ufacture coralline, and hâve ever since had for it a considérable sale. 
Their first experiments had been with an iron disk mill, which they 
found discolored the product. They soon substituted a burr mill, re- 
volving at a high speed of about 1,050 révolutions a minute. With 
this mill it was found that the friction caused so great a beat that the 
warm, wet material which went into the hoppér came out of the mill 
as coralline, accompanied by steam, and so hot that it could not at once 
be held in the closed hand, and in such a state thàt mère cooling, ex- 
posed to the air, more especially as it was found that it had to be fanned 
or winnowed to get rid of the fine mealy portions, was quite sufiBcient 
to dry it. They therefore dispensed with the steam-drier, which had 
been necessary when they used the iron mill. Some time in the summer 
of 1889 the défendant, having employed Sheppard, who had sold out 
his interest in the complainants' business and patent, and having em- 
ployed others who had been in the coralline mill of complainants, be- 
gan the manufacture of an article he called "Barlyne." This is the same 
product as coralline, mauufactured precisely as it is manufactured by 
the complainants, except that there is sometimes added to the hominy 
a small percentage of rye, wheat, and barley, but not always, as they 
sometimes use pure corn. The addition of this very small quantity of 
other grain is shown not to affect the product in any perceptible way, 
and other testimony showing an intention to use the complainant's pro- 
cess, to employ their workmen familiar with it, and to compete with the 
same customers, produces the conviction that the addition of the other 
grains is not a substantial différence. The respondent relies very earn- 
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estJy upon the défense that he does not use one step in the complainants' 
process, viz., drying the coralline ai'ter it leaves the curling niill. It ia 
very obvious that when the patentées were making the product with 
the iron mill, which they were using at the time of the application for 
a patent, they were obliged to dry it by artificially applied heat. They 
say in the spécifications of their patent: "As stated, the material is dried 
after it has been through the inill, and this is done preferably by steam 
heat, but may be done in any well-known way." With respect to the 
mil], they say: "The mill which we pass the material through may be 
an ordinary métal mil], or a mill having grooved stones, such as those 
used to grind ordinary grains." It was an essential of the process that 
the huUed corn should be sufficiently rnoist, sufficiently softened, aiid 
yet sufficiently tough, or else it woulJ not curl, but would grind into 
meal; and it was essential that the curled product should be dried, or 
else it would mat together, and would not be marketable; and it was 
to be expected that expérience would teach the compétent miller how 
best to apply the process. It was found by the complainants, as soon 
as they began using the fast-running burr mil], that the heat generated 
by the friction turned out the product very hot, and "with much less 
moisture than the iron mill. It was not dry, because, if it was dry be- 
tween the stones, it would grind a wasteful amount of meal, but it was 
so nearly dry and so hot that exposure to the air dried it. I think this 
is the fair déduction from the weight of the testirnony as to the process 
actuaUy in use, and I think it gratifies the statement in the spécification 
that the drying may be done in any well-known way. That heat would 
be generated by the friction of mill-stones is known to millers, and is 
one of the incidents of grinding that they hâve to guard against, lest it 
injure the meal. Ail that is accomplished is done by the very means 
pointed out in the Solter and Robbins patent, and by the very ma- 
chinery pointed out by them. ] do not, thereforè, think that any step 
claimed by the patentées as necessary is omitted in the process now em- 
ployed by them, which is the one afterwards adopted by the respond- 
ent. 

The point of greatest difficulty raised b}' the défense is the want of pat- 
entabihty in the patented process. I hâve considered this difficulty 
with care. The complainants hâve in their lavor the y^resumption which 
their patent gives them. They hâve in their favor the fact that their 
process has produced an article which àppears from the testiniony not 
to hâve been intentionally produced before, and which, now that it is 
known, is of commercial value, and the respondent, because of that com- 
mercial value, has set to work to manufacture by the same process. "It 
is true that hulled corn, treated substantially as the complainants' pro- 
cess describes, had been flattencd into flakes, and mashed through per- 
forated plates into threads. It is probably true that corn, treated in ways 
différent from complainants' process, has been either intentionally or ac- 
cidentally curled by ruuning through mill-stones into coralline shapes. 
But in no patent cited, and in no process testified to by any witness, 
does it appear that the several steps of hulling, moistening, cooking by 
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steam, and curling were ever described or put into practice by any one, 
or that the préparation of Indian corn now known as "coralline," was be- 
fore produced. Milling, and the préparation of cereals are among the 
oldest arts, but slight changes of process hâve in récent times resulted 
in marked improvements and économies, and hâve been sustained as in- 
ventions and patentable discoveries in that art. Cochrane v. Deener, 94 
U. S. 780. The testimony tends to show that Solter and Robbins exper- 
imented with the vie# of obtaining a spécifie resuit, which they had 
conceived as attainable; that by intelligent experiments they finally hit 
upon the process which would produce it; that the thing they hâve pro- 
duced is new and useful, and is recognized as something not before man- 
ufactured. They obtained a patent for their process, and hâve found a 
commercial demand for the product. Ail thèse tacts and présomptions 
tend to establish the validity of their patent, and to overcome the doubt 
as to its patentability. 

It is also urged against the complainant's patent that the statement 
therein that the separate grains of hominy remain separate in passing 
through the mill, and each cornes out as a separate pièce of coralline, is 
not a iàct. It is claimed that the fact is that the hominy is really ground 
into a paste, which is curled up in the grooves of the stones, and thrown 
ofif in broken pièces of a stringy coralline form. It does not seem to me 
that this is a matter essential to any step in the process. No one does 
know just what takes place between the rapidl}' revolving stones. It does 
appear to be a fact that the size of the pièces of coralline has some re- 
lation to the size of the granules of hominy, and the inference is, that, 
as the material does not corne out either as lumps of paste or as meal, 
each pièce of coralline is the product of a granule of the hominy. But 
this is not essential to the process or the resuit. It is not a fraudulent 
or deceptive statement, or one of importance, so far as the process is con- 
cerned. It might, perhaps, be of importance, as affecting the second 
claira of the patent, which is for the product, and which is described as 
consisting of separate grains, in a stringy or coralline form, substantially 
as described. But in my opinion the complainants' product, independ- 
ently of the process of making it, cannot be supported as for a new com- 
position of matter, or a new substance not before known. Commercially 
speaking, it may be a new article of manufacture, but it is, after ail, 
only an improved préparation of Indian corn, with the same charac- 
teristics and qualifies as other similar préparations. It may be less lia- 
ble to spoil, more porous, more easily soluble; it may unité more read- 
ily with the diastase of malt, — but thèse are not new and peculiar qual- 
ifies; they are only the same qualifies in an improved degree, which are 
inhérent in other préparations of the same substance. 

In my judgmeut, the second claim of the patent is invalid, but the 
first claim is valid, and the respondent has infringed it. 
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ANDERSON V. ElLEE. 
(Circuit Court, W. D. Pennsylvania. Jvme 23, 1891.) 

1. Patents fok Inventions— Designs— Abandonment. 

TJnâer Rev. St. U. S. § 4886, providing that the inventer of an art not In public 
use or on sale for more than two years before his application, unless it is proved to 
hâve been abandoned, may obtain a patent theref or ; aad section 4930, making a dé- 
fense to a suit for inf ringement of a patent, thé f act ttiat it bas been in public use 
or on sale for more than two years before application for the patent, or that it bas 
been abandoned to the public ; and section 4933, providing that ail the régulations 
and provisions which apply to obtaining or protecting patents for inventions or 
discoveries shall apply to patents for design, — a design is patentable unless it has 
been in use or on sale for more than two years, or has been abandoned. 
Bame— Sale of Design. 

The sale by the inventor of a design of an article bearing his design, before his 
application for letters patent, to one whom he knows to be a manufacturer of such 
articles, and to Intend to imitate the design, and whose purpose in purchasing he 
knows to be to obtain a pattern from which to manufacture, is not sufQclent to 
show an abandonment of the invention to the public; but suoh sale entltles the 
purchaser to manufacture and sell articles bearing the design, and the purchasers 
from him to resell the same. 

In Equity. 

Wm. L. Pierce, for complainant. 

Levi Bird Duff, for défendants. 

Reed, J. The bill in this case alleged înfringement by the défend- 
ants of design patent No. 19,872, being for a new design for a mantel. 
To the bill défendants hâve filed an answer, setting up several défenses, 
and the case was heard on bill, answer, and testimony. One of the dé- 
fenses is the claim by défendants that the patent is invalidated by the 
sale by the plaintiflf of mantels of this design and public use of the said 
design before the date of the granting of the patent, and that therefore 
there was an abandonment by the plaintiflf of his invention. It is con- 
ceded that plaintiflf commenced the sale of mantels, of the same design 
as that covered by the patent, as early as April, 1888. Between that 
time and the granting of the patent he sold mantels of this design to 
the défendants, and to such others as he could. His application for 
a patent was filed February 20, 1890, and was granted June 3, 1890. 
Défendants' counsel contend that sales at any time before the granting of 
the patent, by the inventor of a design, of articles upon which his de- 
sign appears, amount to an abandonment of his exclusive rights, and 
hence his patent is invalid; that the two years' privilège applicable to 
other classes of patents does not apply to design patents. If défendants' 
counsel is correct in his latter position, there was such action by the 
plaintiflf in making sales of his manteis,i'and such public use of the de^ 
sign, as vvould justify the conclusion that he had abandoned his inven- 
tion. The sales and the public use were ail withiu the two years prior 
to the filing of the application, but were such acts as hâve been held in 
other cases to justify a presumption of abandonment, when proven to 
hâve existed prior to the two-year period. The provisions in the stat- 
utes relating to sales and use of the invention, and protecting the inventor 
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for a perîod of two years prior to his application, in my judgment apply 
as fully to design as to other patents aud inventions. Section 4933 of 
the Revised Statutes provides "that ail the régulations and provisions 
which apply toobtaining or protecting patents for inventions or discov- 
eries, not inconsistent with the provisions of this title, shall apply to 
patents for design." Section_4886 provides that any person who bas in- 
vented or discovered any new and useiul art, etc., not in public use or 
on sale for more than two years prior to his application, unless the same 
is proved to hâve been abandoned, may obtaiu a patent, etc. Section 
4920 provides, in relation to défenses: "Pifth, that it had been in public 
use or on salé in thiscountry for more than twd years before his applica- 
tion or had been abandoned to the public." "Régulations and provis- 
ions applicable to the obtaining or protection of patents for inventions or 
discoveries not iuconsistent with the existing patent act, apply to patents 
for designs without modification or variation. * * * Delay for less 
than the period of two years constitutes no défense in any case, but the 
respondents may allège and prove that the invention in question had 
been in public use or on sale more than two years prior to the ajjplica- 
tion of the party for a patent, and, if they allège and prove that delense, 
they are entitled to prevail in the suit." Miller v. Smith, 6 Fed. Rep. 
359. "AU régulations and provisions that are applicable to the obtain- 
ing or protecting of invention or discovery patents are by section 4933 
also made applicable to design patents." And in this case the court 
held the two-year provision applies to the latter class of patents. TJiebe- 
rath V. Rubber, etc. , Co.,15 Fed. Rep. 246. In an action on a design pat- 
ent, plea that the invention was in use or on sale before the application for 
the patent is demurrable, unless the plea aver an abandonment, or that 
auch use or sale M-as for more than two years before the application; for 
under section 7 of the act of 1839 such use or sale must hâve preceded 
the application more than two years, in order to validate the patent. 
Root V. Bail, 4 McLean, 177.: In Booth v. Garelly, 1 Blatchf. 247, it was 
held that the seventh section of the actof 1839, allowing two years' pub- 
lic use and sale of an invention prior to the application for a patent, was 
applicable to design patents granted under the act of August 29, 1842. 
The two cases of Root v. Bail, and Booth v. Garelly were upon patenta 
granted under the act of August 29, 1842, which provides that "ail rég- 
ulations and provisions which now apply to the obtaining or protection 
of patents, not inconsistent with this act, shall apply to applications un- 
der this section;" and défendants in the présent case seem to hâve been 
of the belief, when theyfiled their answer, that the two-year provision 
applied to design patents, for the answer says that the design "was known 
and used in combination and in détail more than two years before the 
filing of plaintiff's application for a patent, and is not novel or original." 
From the statutes and authorities cited, I conclude that the two years 
apply to design patents, and that sales and public use within that time 
do not invalidate a subsequently issued. patent. 

Under the provisions of the statutes, however, an abandonment by the 
inventor of his invention, at any tinje before the granting of letters pat- 
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ent, wîU invalidate his patent. "An abandonment of an invention to the 
public may be evinced by the conduct of the inventer at any time, even 
■within the two years named in the law. The effect of the law is that no 
such conséquence will necessarily follow from the invention being in 
public use or on sale with the inventor's consent and allowance at any 
time within two years before his application, but that, if the invention 
is in public use or on sale prior to that time, it will be conclusive évi- 
dence of abandonment, and the patent will be void." Elizabeth v. Pave- 
ment Oo., 97 U. S. 134. But thetestimony must clearly show such con- 
duct on the part of the patentée as to indicate an intention on his part 
to dedicate his invention to the public. " From some acts the law raises 
no presumption, but leaves it for a jury to décide whether from them an 
intention to abandon appears. From others it conclusively présumes 
abandonment. The act from which alone it présumes abandonment of 
an invention is its public use and sale for more than two years." 1 Rob. 
Pat. p. 475. "An abandonment before application consists in any con- 
duct of the inventer in regard to his invention which indicates an inten- 
tion on his part to dedicate it thenceforth to the public. It may com- 
prise a single instantaneous act or a long séries of acts, or mère neglect to 
act when action is required. * * * Thus where a public use or sale 
of an invention, though for less than two years, is accompanied by other 
circumstances showing that the inventer has relinquished his monepoly 
therein, inthisand similar instances it has been decided that the actions 
or omissions of the inventor were sufficient évidence of an abandonment. 
But in ail cases of this kind the strict presumption is in favor of the in- 
ventor, and no conduct which is net entirely voluntary, or can be rea- 
sonably regarded as consistent with an houest intention to obtain for his 
invention the protection oflfered by the law, is ever taken as proof of an 
abandonment." Id. p. 477. To justify the défense proof should be 
clear and satisfactery ; the right of the infringer to invalidate the patent 
for this cause should be undoubted. Graham v. McCormick, 11 Fed. 
Rep. 859. 

The testimony in this case shows the sale by the plaintifF of mantels 
bearing his design within the two years preceding his application. It 
also shows that in October, 1888, he sold one mantel bearing the design 
in controversy to Mershom, Brown & Co. , of East Saginaw, Mich. , know- 
ing that they were manufacturers ef mantels, and would imitate his de- 
signs. Mr. Turner testifies that he was agent for the purchasers, and 
told the plaintiff that, if he did net send it, he (Turner) would bave no 
trouble in buying one elSewhere, as the trade denianded thèse mantels, 
and Mershom, Brown & Ce. were going te make them. The plaintiff 
admitted, when examined on this point, that he knew Turner's object in 
purchasing the mantel, and that it was ordered as a sample; and it appears 
that he made no objection at the time, nor did he state that he intended ta 
apply fer a patent. The mantel sold by the défendants to plaintiff's agent, 
and which sale is proven in this case as évidence of infringement, was 
one purchased by them from Mershom, Brown & Co., the manufacturers 
of the mantel. Plaintiff's counsel claims that this sale only entitled Mer- 
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shoiï),,:Browi):;<fe Co.' to sell the particular mantel so purchased from 
•the plaintiff, while défendants' counsel claims that the sale amounted to 
an.abandonment of his exclusive rights by the plaintifif, or, if not, that 
under the provisions of section 4899, Rev. St., the firm of Mershom, 
Brown & Co. acquired, by their purchase of the mantel, (their purpose 
being expressed, and well understood by the plaintifi',) theright to man- 
ufacture mantels of that design, and the défendants, having purchased 
the mantel in, question from Mershom, Brown & Co., are not liable in 
this proceeding. I do not think the facts and circumstances warrant ihe 
conclusion that the plaintif!' abandoned his invention, and dedicated it 
to public use. "An abandonment or dedication may occur within the 
two years, and at any time down to the procurement of the patent. The 
mère use or sale of the machine within the two years will not alone nor 
of itself work an abandonment. The use or sale must be accompanied 
by some déclarations or acts going to establish an intention on the part 
of the patentée to give to the public the benefit of his improvement.'" 
Pitts V. Hall, 2 Blatchf. 229. And although évidence had been given in 
that case that on several occasions the patentée had expressed a détermi- 
nation not to take out a patent, but to give the public the benefit of his 
invention, the court held that this would not amount to an abandon- 
ment, saying: 

"There miist be something more than mère words to fasten upon him the 
intention which, in judgment of lavv, would work an abandonment. There 
must be acts. The invention Is his property as mucli as his t'arin, and the 
mère expression of an intention not totake measuresfor tlie purpose of secur- 
ing to himseif exclusive enjoyraeiit of this property, or mère déclaration of an 
intent to dedicate to public use, cannot be regarded as équivalent to actual 
dedication. Tlie abandonment or dedication, too, opérâtes in the nature of a 
forfeitureof a right, which the law does not tavor, and sliould be made out be- 
yond ail reasonable doubt." 

To the same effect is the décision in the case of Joiuav. Sewall, 3 Cliff. 
563, as also that in the case of Mellus v. Sikbee, 4 Mason, 111. In the 
présent case there is no évidence either of acts or déclarations to sustain 
the défendants' proposition that plaintiff gave or dedicated his invention 
to the public. 

There remains, however, the question whether Mershom, Brown & Co. 
acquired the right, by their purchase, to manufacture and sell mantels 
bearing the plaintifï's design. Section 4899, Rev. St., provides that 
every person who purchases of the inventor, or with his knowdedge or 
consent constructs, any newly invented machine or other patentable ar- 
ticle, prior to the application of the inventor idr a patent, shall hâve the 
right to use, and vend to others to be used, the spécifie thing so made 
or purchased, without liability therefor. In McClurg v. Kingsland, 1 
How. 202, the suprême court held that under section 7 of the act of 
1839 the words "any newly invented machine, manufacture, or compo- 
sition of rnatterj" hâve the same meaning as "invention" or "thing pat- 
ented," and the purchaser was put on the same footing as if he had had 
a spécial license from the inventor to use his invention, which, if given 
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before the application for a patent, would justify the continued use after 
it issued without liability; sustaining the right of the purchaser of the 
process which was the subject of the patent to its continued use without 
liability. In the case oï Booth v. GareUy, 1 Blalchf. 247, the patentée, 
■within a few montbs before bis application, sold a button niarked with 
his design upon the opén market, at the same time giving notice that 
he intended to apply for a patent. The court, saying that the question 
of abandonment was a question for the jury in a trial at law, said that 
there may be some question whether a sale of the button with the design 
thereon was a sale of the thing invented within the nieaning of the act; 
that the patent was not for a new aud ornamental button, but for a new 
and ornamental design in the manufacture of the article; that the de- 
sign was worked on the face of the button, and might perhaps be sold 
with it. In this view a sale of the button would be a sale of the design, — 
the thing patented, — and not simply of the product of the invention. 
In Adams v. Burks, 17 Wall. 453, the court say: 

"The right to sell and the right to use areeach snbstantive rights, and may 
be granted oreonferred separately by the patentée; but in the essential nature 
of things, when the patentée, or the person having liis rights, sells a machine 
or instrument whose sole value is in its use, he receives the considération for 
its use, and he parts with the right to restrict tliat use." 

"Theimplied license that is inferred from the acts and dealings of the 
parties is in the nature of an estoppel to prevent what wou]d be gross in- 
justice, if not fraud." Montross v. Mabie, 30 Fed. Rep. 234; 2 Rob. Pat. 
I 834. In Pitts v. Hall, supra, the court say: 

"It is insisted on the part of the défendant that the patentée should be 
bound by his déclarations, and évidence bas been given that on several occa- 
sions he expressed a détermination not to take ont a patent, but to let the 
public hâve the invention. Undoubtedly a person actiiig on thèse déclara- 
tions would not be liable to the patentée, bei.ause the patentée would be es- 
topped from denying the license thus given." 

In the présent case the mantel purchased by Mershom, Brown & Co. 
was only valuable to them because of the design; it was purchased by 
their agent with the express intention on their part, made known to the 
plaintiff, of manufacturing nmntels of siniilar design; and, knowing ail 
this, the plaintiff, without any warning that he intended to apply for a 
patent, and that they would not be perniitted to manufacture and sell 
mantels of his design, sold the mantel to them. In doing this he really 
sold them the design, the only value of which to the purchasers was the 
right to use it, and he parted with the right, as against Mershom, Brown 
& Co., to restrict that use. As the mantels sold by the défendants were 
purchased by them from Mershom, Brown & Ce. the défendants had the 
right to resell them, {Wade v. Metcalf, 129 U. S. 202, 9 Sup. Ct. Rep. 
271;) and, this being the only évidence of infringement on the part of 
défendants, the bill must be dismissed. This conclusion rendors it un- 
necessary to pass upon the numerous other questions raised in the case. 
Let a decree be prepared accordingly. 
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American Live-Stock & Méat Tbansp. Co. v, Street Stable-Car 

LiNE. 
(Circuit Court, N. D. Illinois. July 7, 1891.) 

1. Patents por Inventions— Intbinoement — Cattle-Cabs — Water-Tboughs. 

Letters patent No. 161,807, April 6, 1875, to John R. McPherson, (reissue No. 
7,038, April 4, lS7fi,) for au improvement in stock-cars, consisting of the combiua- 
tion with a cattle-car of longitudinal hinged trougrhs, located within the cattle space 
of the car, to be emptied outward, in the act of elevating them, by moans of water- 
sheds, so as to carry the water freo from the floor of the car, and the combinatiou 
with the hinged troughs of apparatusfo." depressing and elevating them by a posi- 
tive force against the pressure of the cattJe, are void for want of novelty, exceptas 
to the use of the water-sheds, and are not inf ringed by the use of troughs not lo- 
cated within the cattle space of the car, and which splU their contents clear of the 
floor of the car without the aid of water-sheds. 
3. Same. 

Letters patent No. 168,061, Beptember 21, 1875, to Steventon and McGrath, consist- 
ing, in a stock-car, of a feed and water trough composed of separate sections, each 
section fitting between two wall-posts, and supported upon a continnous shaft, 
whereby ail the troughs may be simultaneously turned into position for feeding or 
watering, or turned up ont of the way, are void for want of novelty, except as to 
the support of the troughs on a continuous shaft capable of turning ail the troughs 
simuitaneously. 
8. Same. 

Letters patent No. 168,063, September 21, 1875, to John R. McPherson, consisting 
of a séries of troughs between the walls of a cattle-(iar, mounted upon a rock shaft, 
which is also a pipe for conducting water into ail the troughs simultaneously, and 
by which by a positive force ail the troughs can be simultaneously turned into posi- 
tion, arenotinfringedbythe use of similar troughs, which are supplied with water 
through a flxed pipe, with branches running separately to each trough. 

In Equity, 

Mr. Ûlayton, Mr. Dyrenforth, and Dupée, Judah <fc WiUard, for complain- 
ant. 

McClellan & Cummins and L. L. Bond, for défendant. 

Gresham, J. This suit is brought for infringement of three letters 
patent pïoperly assigned to the complainant, ail for improvement in 
stùck-ckrs. The fîrst (reissue No. 7,028; was granted to John R. Mc- 
Pherson, April 4, 1876, on an application filed March 14th of the same 
year; the original patent, No. 161,807, having been granted to the same 
person, April 6, 1875. The second, No. 168,043, was granted toJohn 
R. McPherson, September 21, 1875, on an application filed May 21st of 
the same year; and the third, No. 168,061, was granted to Albert N. 
Steventon and Thomas F. McGrath, assignors to John R. McPherson, 
September 21 , 1875, on an application filed April 25th of the same year. 
The answer sets up prior use, anticipation by a large number of patents, 
want of iiôvelty, and non-infringement. The invention, which it is 
claimed the reissùed patent covers, relates to means for feeding and wat- 
ering live-stock during long jourrieys, without stopping or unloading the 
èars. "CapacioUs and sttong water-troughs," say the spécifications, 
"preferably of boiler iron, are arranged on either side, extending from 
door-ways in the sides at the respective ends of the cars, and longitudi- 
nal openings, adapted to accommodate Texan and other long-horned cat- 
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tle, and to admit a free Sjupply of air while open, are provided immedi- 
ately above the trough'â. The troughs are attached by hinges, so as to 
be adapted to be lowered and elevated àt will, and water-sheds or chutes 
are provided within the wall openings, to co-operate with the troughs, 
for discharging the waste water outside of the car, and clear of the floor, 
when the troughs are emptied, which is accomplished by elevating them. 
The elevated troughs serve to close the wall openings, measurably, Irom 
■wind and weather, and still give ample ventilation; to discharge ail re- 
maining water or other substance, after the cattle are through drinking, 
to the outside of the car, and thus prevent freezing in cold weather; to 
form a pad or shield to prevent the cattle froni being injured on the rump 
by contact with the sides of the cars. The ends of the troughs are bev- 
eled, so as not to project at the doors, to prevent the animais striking 
them in entering. * * * Cogged sectors are attached to the troughs 
concentric with their hinges, and supported outside by journal bearings. 
Short parallel shafts are supported adjacently in opposite bearings, and 
carry piuions which mesh with cogged sectors. Hand-cranks at their 
ou ter ends provide for rotating the shafts, and by turning thèse in their 
proper directions the troughs are lowered by the force of the gearing, or 
elevated with facility, the requisite power being thus readily applied. 
Light longitudinal windlass shafts, at or near the tops of the car, are con- 
nected at both ends, and intermediately to the rack covers by cords or 
chains. Thèse windlass shafts hâve pulleys at their outer ends, above 
the trough-handling mechanism. Corresponding pulleys are provided 
on the short shaits, to which the hand-cranks are attached, and thèse 
pulleys are connected by transmitting bands, so that the motion of the 
cranks by which the troughs are lowered shall raise the rack eovers,and 
expose the racks, the reverse motion elevating the troughs and closing 
the cribs; or the trough and rack cover may be elevated at the same 
time." The troughs are hinged to the posts or car uprights, and whether 
down in position for use, or turned up and out of use, they are thus 
wholly within the car or the space occupied by the animais. By the 
mechanism described, an operator, on a short platlorm at the end of the 
car, is able to elevate and lower the troughs against the pressure of the 
animais. The second and tenth claims of the reissue, the only ones in 
controversy, read: 

"(2) Combined with a cattle-car, longitudinal hinged troughs, to bo emp- 
tied outward frora the car in the act pf elevating them, suhstantially as set 
forth. " "(10) The combination, with the hinged troughs, T, of apparatus 
for depressing them by a positive force, subslantially as set forth." 

The Robinson patent of 1862 shows métal troughs hinged to the in- 
side of the car on either side of the door, with sections opposite the doors, 
which are in the middle of the car, thèse door or sectional pièces being 
secured for the time being in the ends of the hinged troughs at either 
side of the doors, thus making the troughs continuons. The door sec- 
tions are removable to allow ingress or egress. The troughs, when not 
in use, are turned up by mechanism adapted to that purpose, and, like 
those of the reissue, are wholly within the car space; but, not having the 
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Tyater-shed of the reissue, they dump or spill their contents upon the 
floor of the car. When released from their upturned position, the troughs 
turn down on their hinges by gravity, or are forced down by hand. The 
Kendall patent of 1869 shows troughs hinged to the face of the car posts 
oruprights, and "swung upfor use by the chains, 0, which are attached 
to the troughs, and extend to a winding shait or roDer, P, that is con- 
veniently operated to wind up said chains from the outside of the car, 
the top of the car, where the brakeman can operate it. " The car uprights, 
just below the hinged attachment, are eut away or hollowed out, thus 
ïbrming a place or recess into which the troughs drop by gravity entirely 
out of the way, when released from their elevated position in the car 
space, and in doing so spill their contents on the fioor. 

The complainant's principal expert witness testified that the new 
thing covered by the tenth claim consisted of positively acting meehan- 
ism for forcibly tilting the troughs in either direction, at the will of the 
attendant, against the pressure of the animais. The claim is for "ap- 
paratus for depressing them [troughs] by a positive force." 

Kendall Hits his troughs into position for use by positive force against 
the pressure of the animais, and McPherson depresses or turns down his 
troughs from their upturned position in which they act as pads, by the 
same force and gravity, against the same pressure. McPherson was 
not the first to use positive force to extend the troughs into position for 
use. The troughs which constitute an élément of the' combination cov- 
ered by the tenth claim are troughs hinged or attached so as to be within 
the eattle space at ail times for the purposes described. He extends the 
pivoted shaft of his troughs through the end of the car, to which he se- 
cures sector gearing and its co-operating mechanism; and, in viewof the 
prior art, the tenth claim, if valid, must be limited to that particular 
means for the application of positive force. The McCarty patent of 
1873 shows longitudinal troughs, hinged at one of their edges to the in- 
side of the car walls, combined with chains and windlasses for raising 
their unhinged edges. Thèse troughs are raised by positive force, and 
lowered into position for use by gravity. They are emptied in the act 
of elevating them, but being hinged to the inside of the car, and having 
no water-shed like that of the reissue, the water drips from them with- 
in the car and on the floor. It will be observed that thèse troughs, 
which are pivoted wholly within the car-frame, and in their extended 
and upturned position are wholly within the eattle space, are swung 
upward by raising, their inner l'ree edges, The Rpbinson patent shows 
mechanism located outside the car fDr eleyating the troughs. The troughs 
of the Kendall patent are elevated into position for use by a shaft oper- 
ated from without the car, and the McCarty patent shows troughs wound 
up or elevated by means of a long longitudinal shaft having a hand- 
wheel at the outside end of the car. 

Asomewhat extended description of the defendant's alleged înfringing 
car îs necessary. Its side walls are double, the inner wall frame being 
constructed with studding or frame poSts morticed into the car sills, 
which posts are slatted for abouttwo feet from' the floor, or up even with 
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the bottom of the troughs, and from the troughs to the top of the posts 
they are unslatted or open. On the outside of the main car body or 
frame there is a secondary or movable franie or shutter, having the saine 
number of upright posts as the fixed car side, which latter posts are 
slatted on the outer side from a point opposite the troughs to their tops. 
The posts or uprights of the movable frame or shutter are hinged at their 
lower ends to the outside of the car sills. Between the wall posts or up- 
rights of the car body proper, hinged troughs are arranged to turn into 
and out of position between those uprights and the uprights of the frame 
or shutter. The troughs are between the eight wall spaces on each side 
of the car, and on each outside end of the car are water funnels, from ' 
the lower ends of which pipes run horizontally through the sides of the 
car, where they connect with an horizontal conduit pipe running along 
the inside of the inner or main car-frame, just above the upper slat, to 
the door-ways, thence around the door-ways, and under the floor of the 
car, and up on the other side of the door-ways to the same level, and on 
to the end of the car. At each end of the car there is a connection be- 
tween the horizontal water-pipe, just described, and the end of the first 
section of the troughs, by a small elbow pipe, one branch being fixedly 
attached to the water-pipe, and the other branch running into the trough 
section, and held to the outside of the corner post of the car by a bent 
iron loop strap forming a hinge at one end of the trough. The ends of 
the troughs nextto the door-ways hâve solid boit pivots, held to the out- 
side of the door-posts of the inner car-frame by similar bent iron loop 
straps, forming the hinges for the ends of the troughs at both sides of 
the door-ways. Between the ends of the car and door-ways at one side, 
and at the long end of the car, are two connections between the fixed 
horizontal water-pipe and the troughs by short T-shaped pipes, the main 
stem of which is connected through the inner wall posts with the fixed 
water-pipe, and the ends of the branches, runidng into the ends of the 
two adjacent troughs, form hinges for them at those points. Between 
the ends of the car and door-ways at the other side, the shorter end of 
the car, there is one connection between the fixed horizontal water-pipe 
and the troughs, by a similar connection, forming the hinge for the 
troughs at that point. At three points in the hinge line of the troughs, 
the adjacent ends of two troughs are connected by short sections of pipe, 
which are supported by a bent iron strap or loop, bolted to the outside 
of the inner wall posts of the car, and forming the hinge at those points. 
The ends of the adjacent troughs are connected together by shoulder 
bolts. An horizontal shaft, by which the troughs are operated, runs 
through the rafters on either side of the car, and aboutthe middle of the 
roof a hatchway is eut, through which an attendant may turn or operate 
the shaft by a short hand lever attached to it. On this shaft are six 
pendent arms, from the lower ends of which rods extend to the upper 
end of the posts of the movable frame or shutter, which may be pushed 
away from or drawn up tightly against the side of the car. A little be- 
low the top of the car and the movable side or shutter, and between the 
two, are five toggle-joints, the upper ends of the long arms of which are 
v.46F.no.l2— 50 
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pivoted to the inner posts of the carbody , and, about midway the length 
,of the long arra, a link-rod is attached at one end, the other end beiiig 
attached to the inner si(le of the posts of the movable shutter. From 
Ihe lower end of the long arm of the toggle-joints, link-rods, extend down- 
ward, Connecting with the troughs at theirouter edge. When the mov- 
able shutter is pushed out, the troughs are forced into position to receive 
water, but, when forced inward against the car-frame, the outer edges of 
the troughs are lowered, and their contents emptied outwardly, and the 
water-pipe under the door-way is supplied with a valve, so that it will 
empty when the troughs are folded between the car and the movable 
shutter. Water runs from tanks ou the ends of the carthrough horizon- 
tal pipes, also on the ends of the car, and through the water-pipe on the 
inside of the car into the troughs, through the connections between them 
and the water-pipe. 

One of the complainant's experts — the best-qualified one — testified 
that the new thing described in the reissue, and " particularly referred 
to in the second claim thereof, is a longitudinal hinged water-trough for 
a stock-car, so arranged that, when turned up out of use, it empties its 
contents outwardly from the car, in contradistinction from the hinged 
troughs previously employed, which, when turned up out of use, empty 
their contents upon the floor of the car." The spécifications thus de- 
scribe how this resuit is accomplished: 

"The troughs are emptied by elevating them, and are provided with flanges, 
t, to overlap lliose on the water-sheds during this time, to conduct the con- 
tents into or onto the water-sheds." 

It is only by the use of the water-sheds or chutes that the troughs of 
the reissue can dump their contents beyond and clear of the car floor. 
They are hinged to the inside of the car, and are wholly within the cat- 
tle space, and without the water-sheds they are no improvement on what 
is found in the prier art. It is clear that, without the water-sheds, they 
cannot accomplish what is claimed for them, and that they will spill 
their contents on the floor of the car as do the Robinson troughs. Un- 
less the water-shed be read into the second claim, it is clearly void for 
want of patentable no velty. The defendant's troughs are not within the 
car or cattle space, and they spill their contents clear of the car floor, 
without the aid of water-sheds, or any équivalent devices. The troughs, 
which are part of the combination covered by the tenth claim, are not 
troughs however constructed or operated, but troughs large or wide 
enough to close the opening in the wall of the car, which allows the 
horns of the cattle to protrude while drinking and eating; troughs bev- 
«led at their ends and with a flange ôr back to cp-operate with the 
water-shed, supported by a shaft :extending through the end of the 
car, and éleva ted and depressed by mechanism operated outside. Se- 
ing large enough to close the wall openings, hinged to the inside of 
the car posts, and thus wholly within the car, the inventor deemed it 
necessary to use positive force to depress the troughs into position for 
use against the pressure of the aiiimals. The defendant's car shows a 
rod at tlie roof connected with each alternate trough section by toggle- 
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joints, the sections being hinged, or otherwise fastened, to the side of 
the car, so that by pushing the shutter eut, through thèse rods and tog- 
gle-joints, the troughs are brought into position for use, while the act of 
letting the shutter back into position empties them. The prior art shows 
positive means for elevating and emptying troughs, and, if there was in- 
vention in using the sanie or similar raeans for depressing them, the de- 
fendant's car does not show the combination covered by the tenth claim. 
McPherson was a mère improver, and his patent is not infringed by a 
car differing in form or combination, although it perforrns the same 
functions. The inventor of the first improvement cannot invoke the doc- 
trine of équivalents to suppress ail other iniprovements which are not 
niere colorable invasions of the first. 

The Steventon & McGrath patent shows "a trough composed of sepa- 
rate sections, fitting between two wall posts, and pupported upon a con- 
tinuous shaft, whereby ail the troughs may be simultaneously turned into 
position for feeding and watering, or turned up out of the way." Thèse 
sectional troughs rest upon, and are rigidly secured to, the supporting 
shaft, which is operated by levers attached to its ends. A water-tank is 
placed at the end of the car, frora which M'ater is distributed to the 
troughs by means of a pipe running along the side of the car, and pro- 
vided with an outlet over each sectional trough, the water being turned 
on and oiï by means of a valve at the end of the pipe. The improve- 
ment may be applied to a double-deck car. The sectional troughs turn 
down outwardly, within the space and between the timbers which form 
the walls of the car, in order that the3^ may operate as such, and project 
as little as possible within the car. The first claim reads: 

"(1) In a stock-cai- a feed and water trongh composed of separate sections, 
each section fltting between two wall posts and supported upon a continuons 
shaft, whereijy ail the troughs maybe simultaneously turned into position for 
feeding or watering, or turned up out of the way, substantially as described." 

The complainant's expert testified that the différence between a trough 
in sections, and a long trough like the one of the McPherson reissue, is 
formai, rather than substantial. Steventon & McGrath werenot the first 
to locate troughs between the wall posts of a car; and, if this claim cov- 
ers anylhing that is new, it is sectional troughs supported by a continu- 
ons shaft capable of turning ail of the troughs simultaneously, and, thus 
construed, the défendant does not infringe. The defendant's fixed non-, 
rotating water-pipe does not correspond with the continuons rock-shaft 
of the first claim. The defendant's troughs are not turned into position 
for use, and then up out of the way, by means of a shaft upon which 
they are mounted and supported; its troughs, which are supported by 
separate devices, hâve pivots. The third claim of the Steventon & Mc- 
Grath patent was practically abandoned àt the argument, and no other 
claim is in controversy. 

Claims 1 and 4 of patent 168,043 remain to beconsidered. This pat- 
ent and the Steventon and McGrath patent bear the same date. An in- 
terférence was declared between McPherson and Steventon & McGrath, 
and, although the former's patent bears a lower number than the latter's, 
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McPherson conceded that he was not entitled to full priority. He testified 
that "the patent to Steventon & McGrath, with whom I got an interfér- 
ence in the patent-office, is principally for the use of the sectional troughs 
carried also by a rock-shal't." The coniplainant's leading expert testified, 
however, that his opinions were based on the assumption that McPher- 
son was the first inventer, and he interpreted the McPherson patent with- 
out référence to the Steventon & McGrath patent. The invention is thus 
described in the spécifications: 

"The troughs are carried by a continuous pipe, by vrhich they are not only 
supplied with water, but turned in positions for the animais to driiik, atid 
afterwards turned down to einpty their contents and that of the supply con- 
duits. The turning conduits are connected with and supplied by fixed branch 
pipes frora a top tank at the end of the car. * * * The sectional troughs 
exiend thi oughout the length of tlie car at the bottom, and are combined with 
platforms at the door-ways to facilitate ingress and egress for the stock over 
the troughs. * * * The feed-troughs, C, of the lower deck, extend the 
entire length of the car, crossing the door-ways, A, on a level, or nearly so. 
when turned down with the platform doors, when the latter are also turned 
down, as shown in figure 5. * * * ror this purpose, they are made in 
sections, and each section is arranged in the saine line, and so as to be turned 
up and down between the vertical timbers of the car walls. They are flxed 
upon and carried by pipes, E, E^, supported in bearings in theside posts, and 
tlie trouglis are turned by thèse pipes into positions to feed and water the 
stock. Thèse pipes, while serving to operate tlie troughs, serve also as the 
means whereby the troughs are supplied with water. They are about two or 
three inches in diameter, and the troughs or basins are bolted or otherwise 
secured thereon, and comraunicate therewith by small openings or perfora- 
tions, through which the water rises from the conduits into the troughs or ba- 
sins. Each section of the trough or basin is provided with a perforated shield, 
d, to prevent the corn from passing into the conduits. * * * Toobtain 
a uniform supply of water to the upper and lower conduits, that portion, G, 
of the branch pipes between the réservoir and the upper conduit is of greater 
diameter than that portion, G^, between the troughs, thus securing a uniform 
circulation through ail the conduits, and an equal supply in the troughs or 
basins." 

The patent does not show that the troughs are rocked or turned by the 
pipe, E, otherwise than as the Steventon & McGrath troughs are rocked. 
In his testimony McPherson thus defined his invention: 

"My invention practically consisted of a séries of troughs located between 
the wall posts, mounted upon a rock-shaft, which was a pipe also, for con- 
ductingthe water into ail of the troughs simultaneously through anopening be- 
tween said pipe and said séries of troughs, and in which, by means of the pos- 
itive force, ail the troughs could be turned into position simultaneously, and 
receive food or water, or turned down or outwardly to prevent fouling by the 
animais. ïhe patent of Steventon & McGrath, with whom I got an inter- 
férence in the patent-office, is principally the use of the sectional trouglis car- 
ried also by a rock-shaft, It is not a water-pipe, but receives the water above 
the trouglis, which is in practice a better plan, because, under this plan, the 
freezing of the water in the pipes in the coldest weather is impossible. " 

I think it fairly appears from the two patents, and the other évidence 
in the record, that McPherson simply substituted for the Steventon & 
McGrath rota table shaft a hollow shaft capable of acting as a water conduit; 
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and he concèdes practical superiority to the Steventon & McGrath method 
of supplyiog the troughs with water. The first claim reads: 

"(1) A feed and water trough for stock-cars, combined witli the pipe or 
conduit which supplies its water, and arranged to be turned into position for 
feeding the stoclî, and ont of such position for emptying the contents of such 
trougl), by the same pipe or conduit, essentially as herein set forth." 

If this claim covers anything that is patentable, it must be found in 
the method or meaus of getting the water into the hollow shaft, and con- 
ducting it therefrom into tlie troughs, and, thus construed, it is not in- 
fringed. The fourth claim reads; 

"(4) The combination, in a stock-car having rotatable feed and water 
troughs turned into and out of position by the conduits, E, by which they are 
supplied with water, of flxed pipes, G, G^, Connecting with said conduits, and 
the elevated réservoir, F, whereby tlie raovable trough conduits form exten- 
sions or continuations of suppiy-pipes iixed upon the end of the car." 

The fourth claim is for the combination of troughs, rotated in and out 
of position by the supply pipe, with fixed pipes. G, G^, at the end of the 
car leading from the elevated réservoir, sothat the rotatable trough-conduits 
form extensions of the fixed supply-pipes. If the manner of Connecting 
the fixed pipes having unlike diameters, with the tank and the rotatable 
troughs, involves invention, — and inview ofthe prior art I do notsayit 
does, — the defendant's car does not infringe, as thèse features are not 
found in it. Both the first and fourth claims of this patent are for troughs 
rocked into and out of position by the same pipeor conduit that supplies 
them with water, and the defendant's car contains no such pipe. On the 
contrary, its troughs are supplied with water through a fixed pipe, with 
branches running separately to the troughs. The bill is dismissed for 
want of equity. 



Pope Manup'g Co. of Connecticut v. Clark. 

(Circuit Court, D. MmijUind. March 31, 1891.) 

1. Patents for Invextioxs— Infringbmest — Vélocipède Pedals. 

Claims 1 and 2 of patent No. 329,851, November 3, 1885, to Albert H. Overman for 
improved pedals for vélocipèdes, held to be valid and to hâve been infringed. 
2: Same — Novelty — Hollow Wheel-Rims. 

Claims 8 and 9 of patent No. 301,345, July 1, 1884, to Emmit G. Latta for a hollow 
wheel-rim, made of a single strip of sheet-metal, held to be void for want of pat- 
entable novelty. 
{Syllabus by the Court.) 

In Equity. For infringement of patents relating to vélocipèdes or bi- 
cycles. 

William A. Redding înaA. Edmmid Wetmwe, for complainant. 
Thomas R. Clendinm, for respondent. 
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MoERis, J. This bill of complaint charges the défendant with in- 
fringement of claims of six différent patents, relating to vélocipèdes and 
bicj'cles. Three of thèse patents were withdrawn by amendments, and 
one was withdrawn at the hearing, leaving for considération in this opin- 
ion the claims of two patents, which are as follows, viz., claims 1 and 2 
of patent No. 329,851, dated November 3, 1885, to Albert H. Overman; 
and claims 8 and 9 of patent No. 301,246, dated July 1, 1884, to Em- 
mit G. Latta. 

The Overman Patent, No. 329,851. The only défense as to claims 1 
and 2 of the Overman patent No. 329,851 is the want of patentable nov- 
elty. The iirst and second claims of this patent are thus stated: 

"(1) A pedal for vélocipèdes, having bars located upon opposite sides of a 
central working bearing, and provided with wide working faces, and arrangea 
to turnto incline the upper orexposed faces towards each other, substantially 
as set forth. 

"(2) A pedal for vélocipèdes, haviiig rectangular bars located upon oppo- 
site sides of a central working bearing, and arrangea to turn to incline their 
upper or exposed faces towards each other, substantially as set forth." 

In his spécifications the patentée very fuUy states the nature and scope 
of his invention. He says: 

"Heretofore pedals for vélocipèdes hâve been provided with a single turn- 
ing polygonal bar, composed of an envelope of rubber inclosing a skeleton 
frame bearing at each end upon the spindle of the pedal. Pedals for véloci- 
pèdes hâve also been provided with two essentially round, and sometimes 
fluted, bars of soiid rubber located upon opposite sidea of the working bear- 
ing of the pédala, and arranged to be turned, so that when one portion has 
become worn another may be exposed for wear. Pedals of the construction 
flrst mentioned are objeetionable in that the single bar does not prevent the 
boot from slipping, except tlirough friction, which does not procure a suf- 
ficient hold for safety. In this pedal also the frame of the barforms the act- 
ive or working bearing of the pedal and is necessarily made of métal which 
makes the bar heavy and expensive. Pedals of the type described as having 
two essentially round bars located upon opposite sides of their working bear- 
ings are also objeetionable, for while the bars are engaged with the sole of 
the boot atseparated points thereupoii the area of contact upon an essentially 
round bar is necessarily small; and the surfaces in contact being in the same 
horizontal plané, the boot is prevented from slipping only by friction and 
this being insuflicient to retain it in place it often slips. With the end in 
View of obviating the objectioiis above stated incident to pedals as heretofore 
constructed, and of producing a pedal retaining the foot in place by other 
means than friction alone, and of durable and cheap construction, my inven- 
tion consists in a pedal having bars located upon opposite sides of a central 
working bearihg, ând provided with wide working faces, and arranged to 
turn to incline their upper or exposed faces towards each other. By locating 
bars having tlat bearing surfaces upon opposite sides of the working bearing 
of the pedal and arranging them to swivel upon their bearings, they will 
turn towards each other, and incline their upper or exposed bearing surfaces 
to meet the sole of the boot at points of contact therewith, and retain the foot 
in place, not only by the friction of tlie broad flat bearing surfaces, but also- 
by the inclination of the same in converging planes, as shown in Fig. 1 of the 
drawings, wheieby ease to the foot and security against slipping are secured... 
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Any polygonal bar offering bearing surfaces of good width may be employed 
in my improved pedal. Thé rectangular shape herein shown is cotnmended 
by its provision of four bearing surfaces and its compact form." 

The essential features claimed by the inventor are that there shall be 
broad flat bearing surfaces on opposite sides of the central working bear- 
ing, and that the bars shall swivel or turn on their own bearings, so that 
their surfaces shall always meet the sole of the boot, and conform to any 
changes in the curvature of the sole as it presses the pedal and foUows 
its révolutions. If the round or fiuted bars had been made to turn, the 
turning wouid hâve made them less efficient. If the flat bars had been 
made rigid, they would not hâve conformed at ail to the curvatures of 
the sole. The Overman device is therefore distinguishable in principle 
from either of the preceding types of pedals. The device has proved 
to be of utility, and has gone largely into use. The défense of want of 
patentable novelty rests upon the state of the art as shown by a large 
number of patents put in évidence by the défendant. Among thèse are 
No. 30,369, to Williamson, and No. 148,782, to Thompson, for improve- 
ments in stirrups for equestrians. They show bars both round and po- 
lygonal, but not with broad surfaces, and which revolve; but they do 
not, and are not intended to présent inclined surfaces to the curve of 
the sole, their design being merely in case of accident to allow the foot 
of the rider to quickly and easily slip Ironi the stirrup. I can see no 
suggestion or idea of analogous use which could be obtained from thèse 
stirrup patents. 

The patent of Laubach, No. 86,235, is for a single bar, turning upon 
the spindle of the pedal. The patents to Price, No. 248,346, and to 
White, No. 269,609, show the round rubber bars confined by rods, so 
as not to turn, and they are of the type disclaimed by Overman in his 
spécifications. The patent to Warner, No. 282,938, shows flat rubber 
bars rigidly fixed in the pedal, and designed for use in bicycles where 
an entire révolution of the pedal is not required. The patent to Had- 
ley, No. 313,323, also shows flat rubber bars rigidly fastened to the 
pedal. The English patent to Rae, No. 979, of 1878, provides for pre- 
venting the foot from slipping, and affording some elasticity, by having 
the rubber bars made corrugated , or with conical shaped projections, but 
suggests nothing like the independently rocking bars, adjusting them- 
selves to the curvatures of the foot. The English patent to Bown, No. 
869, of 1879, shows flat bars on opposite sides of the treadle, but rig- 
idly fixed, and with no adaptability to the foot except from the elastic- 
ity of the rubber. 

Nothing has been adduced by the défendant in this case to show that 
the state of the art was other than is frankly set forth in the spécifica- 
tions of the Overman patent, and I think that it appears that Overman 
made a distinct step in the adaptation of pedals to the requirements of 
improved bicycles. The utility is not denied, and the différence, al- 
though slight, appears to be important, and one of principle, not attain- 
able by mère mechanical improvement. That it required the exercise 
of invention, and is pateiitàble, I think has been successfully maintained. 
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The complainant acquired the title to this Overman patent on June 10, 
1886, by assignaient from Albert H. Overman and the Overman Wheel 
Company; and by agreement of that date it was stipulated between the 
same parties that the Overman Wheel Company should hâve the right, 
without payment of royalty, to make, use, and sell the inventions de- 
scribed in that patent, and that the complainant would not make, use, or 
sell pedals of the form then made by the Overman Wheel Company, but 
that the complainant and its licensees might use the form of pedals then 
used by them, or any other form not substantially similar to the foj'm 
then used by the Overman Wheel Company. The purpose of this agree- 
ment was to prevent the parties to the agreement from imitating the 
style and appearance by which the forms of the Overman patent used 
by each vs^ere known in the trade. It is clear that the légal title of the 
Overman patent is in the complainant, and that the Overman Wheel 
Company is only a licensee. There is no doubt that the complainant is 
the proper party to bring suit for infringement and injunction. Water- 
man v. Mackenzie, 138 U. S. 252, 11 Sup. Ct. Rep. 334. The form of 
the pedal sold by the défendant appears to be the form which the Over- 
man Wheel Company hâve the sole right to make, use, and sell under 
their license, but this fact affects only the question of damages, and need 
not now be considered. 

The Latta Rim Patent, JVo. 801,245. The défenses as to claims 8 and 
9 of the patent to Emmit G. Latta, No. 301,245, dated July 1, 1884, 
on application filed July 27, 1883, are want of patentable novelty and 
non-iniringement. The eighth and ninth claims of this patent are thus 
stated: 

"(8) A wheel-rim consisting of a single strip of sheet-metal, bent to form a 
hollow rina, and haviiig its overlapping edges arranged on the outer side of 
the rim, substantially as set forth. 

"(9) A hollow wheel-rim, composed of a single strip of sheet-metal con- 
structed with overlapping edges secured together, substantially as set forth." 

Although the application of Latta for this patent was filed July 27, 
1883, it is contended that the proof establishes that his invention was 
perfected and exhibited in a drawing made by him as early as Decem- 
ber, 1882. It appears, however, that prior to December, 1882, it was 
well known that rims for bicycle wheels must be hollow, and that thej^ 
must be made with a concave on the outer side, to receive a heavy rub- 
ber tire, so that a cross-section would show a double crescent, one within 
the other, united at the bonis. The British patent to Saiamon, No. 
3,689, of 1877, in its spécifications thus describes such a rim: 

"This hollow felloe may be made in the folio wing manner: Take a strip of 
thin sheet-iron or steel of a length equal to the periphery of the wheel in- 
tended to be made, and of a breadth somewhat in excess of twice the depth 
of the felloe, and by means of swages or rollers convert the strip into a 
V-shaped trough; then join the ends, and the hoop thus formed overlay with 
sheet-metal, also made trough-sbaped, and with its edges turned over, to lap 
the edges of the hoop. By solder! n g or braziiig the parts together a stroug 
hollow felloe will be produced. Another mode of constructing the felloe is to 
provide a steel tube of suitable dimensions, and to forni therewith a hoop cor- 
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respondiîig in diameter to the wheel desired to be made; then, by means of 
compressing rollers or swages, to comprcss the tube to the desired hollow aec- 
tion by forcing inwards the onter sida o£ the tube, and thus doitbling the métal 
upon itself. A recess will thus be formed for the elastic tire, aa befoie, and 
the opération of soldering or brazing before meationed may thus bedispensed 
with." 

We hâve hère as far back as 1877 a description of the two kinds of 
hollow rims; one made from a steel tube, the other from sheet métal, 
two slieets being bent, and then soldered together. In the English pat- 
ent to Smith, No. 4,687, of 1877, we hâve a description of a rim pre- 
cisely similar to Salamon's. The patentée says: 

"I form the felloe of the wheel, which receives the India rubber tire, of two 
métal rings, each oftrough-like sections. The outer ring may be semi-circular 
in section, and of suitable size to receive the India rubljer into its concavity. 
The inner ring is considerably deeper in its concavity, and the spokes of the 
wheel pass through its bottom, and are there secured. The two troughs are 
connected together by their edges, so that they form, when so conneeted, a 
tubular ring or felloe, which, by its form and structure, is very stifl and light." 

The next in date is the English patent, No. 4,092, of 1879, to Hawker, 
Puntis & Boyce, and describes a rim ma^ie of a single pièce ofsheet-metal 
as folio ws: 

"Our improved felloe is formed of a plate of steel, rolled so as to form a 
groove around its outer cireumference. It possesses the great advantHges 
that it ofifers the greatest possible résistance with the least and siraplest ar- 
rangement of métal; and, while very rigld as a whole, it gives an elasticity 
and springiness to the felloe whieh greatly reduces the oscillations caused by 
uneven roads. In order to give the wheel a better 'foothold ' on slippery or 
loose tracks, we construet the rubber with two parallel ribs or divisions, bound 
together at the part withinthe felloe." 

The transverse section of the rim made from this sheet of métal is thus 
shown in the drawing: 




In the English patent to Humber, Marriott & Cooper, No. 891 , of 1881 , 
we find this statement: 

"Our invention consists of improvements in the construction of cellular 
wheel rims for bicycles and other vehicles, and in altaching the spokes to such 
rims. Cellular rims are usually constructed of one or two plates of thin métal, 
formed into a single cell of various sectional forms. " 

The patentées then describe their improvement, which consists in plac 
ing inside the hollow rim additional plates of métal, to act as struts or- 
stays, to give greater rigidity to the hollow rim. 

In che English patent to Challis & Challis, No. 911, of 1881, we hâve 
a description of a hollow rim rolled out of one pièce of sheet métal. In 
the spécifications it is said: 

"Many plans hâve beeu devised for producing a light but strong rim for 
wheels, INow we produce a form which can be rolled in one pièce. The riui. 
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when complet<Hi, is of the oxternal form known as a IT rim, bnt the sides are 
bent o\er so as to fonn a second nm insidé the first one, and, after touching, 
are prolonged down, so as to form a midfeather between the flrst and second 
rims, and are finally bent back from each other, so as to lie iipon the inside 
of the outer rim. The sides are brazed or soldered togelhei" wliere tliey join, 
and a strip cîin, if desired, be brazed or soldered over the joint, for extra 
strength and for fastening the spokes to." 

The form is thas shown in the drawing: 




In the English patent to Thomas Warwick, No. 4,597, of 1882, the- 
provisional spécifications for which were filed 27th Septeraber, 1882, 
and the final spécifications for which were enrolled on 22d March, 1883,. 
we find the rim patented to Latta, now in controversy, accurately de- 
scribed, and careiul instructions furnished for making it out of a single 
strip of sheet-metal. This English patent was taken out in the United 
States by Warwick upon application filed June 11, 1883, and a United 
States patent granted to Warwick dated December 4, 1883, No. 289,733; 
so that Warwick's application in the United States patent^office preceded 
Latta's, and the grant of the patent to Warwick was prior in date to pat- 
ent granted to Latta. That there was no interierence declarod musl hâve 
been due to the fact that the rim device in Latta's spécification was over- 
looked; possibly frora being mentioned in his spécification quite ob- 
scurely, in the midst of a description of other matters. But, conceding' 
that Latta was an independent inventor, and that the proof carries the 
date of his invention as exhibited in a drawing back to a time prior to- 
the date of the publication of Warwick's English patent, I hâve been 
unable to find, taking the stnte of the art as shown by unquestionably 
prior patents, that it required any invention to produce the rim claimed 
by Latta. There was nothing new in the shape of the rira, there was 
nothing new in its being made of a single strip of métal, there was 
nothing new in any function or advahtage claimed for it. The overlap- 
ping or brazing or soldering of the two edges of a hollow tube of sheet- 
metal, and the strengthening that came from the two thicknesses of métal, 
was an idea familiar to any mechanic. The strengthening of the rim 
by overlapping of the joints is a feature in nearly ail of the earlier rim 
patents. 

The reason why the Warwick and Latta form did not come sooner into 
gênerai use was not, I think, because it was not an obvious form, but 
because of the difficidtjes in making it without too great cost, and the doubt 
of its strength as made of the materials and with the tools then at hand. 
Ail the earlier patents seek to strengthen and stifi'en the hollow rim by 
interposing folds and struts of the sheet-metal. Even now the rira most 
relied upon and used by the complainant itself is that made from a steel 
tube, and the one sold by the respondent, and claimed to be an infring»- 
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ment, has an încrèased thickness in the sheet of métal, on the inner side 
•of the rim. 

In the English patent No. 4,092, of 1879, we hâve everything that is 
flhown in Latta's patent except that the twoedgesofthe single strip of 
métal do not overlap, and are not brazed together. They are left free, 
apparently, only tô obtain increased elasticity. In a manufacture such 
as the production of bicycles, in which thereis such. an enterprising dé- 
termination to bring them to the highest attainable point ôf excellence, 
80 that each year sees an advance in the. art and in the perfection of the 
machines, every improvement which watchful attention can suggest is 
adopted, and each improvement gives value and importance to every 
other; but their combined success must not blind us to the fact that 
many of them are the resuit of fine mechanical adjustment, and not of 
patentable invention. 

I hold that the first and second claims of the Overman patent No. 
329,851, for rocking pedals, is valid, and has beeninfringed; and Ihold 
that the eighth and ninth claims of the Latta rim patent No. 301,245 is 
invalid for want of patentable novelty. 

It is but right to say that. I hâve been relieved of much labor, and 
greatjy assisted, by the thorough and àble manner in which coun&el bave 
prepared this case for hearing and bave presented it in arguiueuu 



The Pieter de Conick.* 

IIcQHES V. The Pieter de Conice. 

(District Court, E. D. New Tork. June 2, 1891.) 

fBKSOTIAl:, lîTJTJRT — Faix ikto Hold ov Vessel — UsE OP Tbmporart LAUnEW, 

Where libelant, a stevedore, did not make use of the fixed iron ladder belonglng 
to a vessel in descending into ber hold, but iustead used a temporar; wooden lad- 
der, wbicb broke under bim, allowing bim to fall into tbe bold, aad It did not ap- 
pear who placed a wooden ladder in tbe hatcb, tbe ship was held not liable lor Ubei- 
ant's injury. 

In Admiralty. Suit to recover damages for personal injury. 

H. A. McTeman, for libelant. 

Wing, Shoudy & Putnam, for claimant. 

Benedict, J. This is an action by a longshore-man to recover for per- 
sonal injuries caused by falling from a ladder while going down into tlie 
hold of the steamer Pieter de Conick. The testimony shows that the 
libelant was employed by a regular stevedore, who had contracted to 
load the steamer indepeiident of the owners or master. Access to the 
hold of the steamer from the deck waa provided for in the construction of 

*Reported by Edward Gt. Benedict, Esq., of tbe New York bar. 
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the ship by a fixed iron ladder, built into the fore side of the batch. 
At the time of the accident a wooden ladder some 20 feet long had been 
put down from the deck to the hold, and the libelant, when going down 
the ladder to hia work in the hold, stepped upon a i;ung of the ladder 
which broke under him, whereby he was precipitated into the hold, and 
Bufïered injuries, to recover for which this action is brought. There is 
no positive évidence in the case as to who put the wooden ladder down 
into the hold. In the absence of any évidence as to who placed thé 
wooden ladder in the hatch, and as it appears that a permanent iron 
ladder was in position, fit for use, at the same time, the presumption 
would seem to be that the wooden ladder was placed in the hatch by the 
Btevedores, who used it to pass into the hold more easily than by the 
iron ladder which had been furnished by the ship. The ship had fur- 
nished proper access to the hold by the permanent iron ladder, and she 
cannot be held liable for a defective ladder, which, although owned by 
the ship, does not appear to hâve been furnished for that purpose by any 
person connected with the ship, and presumably was placed there by a 
co-laborer of the libelant. The fatal defect in the libelant's case is that 
it is not made to appear that the defective ladder which caused the libel- 
ant's fall was furnished by the ship, while it does appear that a safe 
ladder was furnished, which the libelant declined to use. 
The libel must be dismissed. I give no costs. 



The Caheie.^ 

Jones v. The Carrib. 

(District Court, E. D. New York. July 1, 1891.) 

JTATtrTTMïi LiRN — Enfokcement op — Lâches — Traîispeb op Ownership. 

A material man held to be entitled to enforce his lien against a vessel, notwith- 
standhig a subséquent traosfer of the ownership of the beat, which the évidence 
did not Bhow lo be bmia flcle, and notwithstanding a delay of between two and 
three years in enf orcing the lien. 

In Admiralty. Suit to enforce a maritime lien. 
Alexander & Ash, for libelant. 
D. D. McKoon, for mortgagee. 

Benedict, J. This is an action to enforce a lien for a mnterial-man. 
It is delended by one Buckley, who claims an interest in the lighter by 
reason of an unpaid mortgage held by him. Buckléy has set up the dé- 
fense of lâches, and transfer ot the vessel to one Costigan since the incur- 
ring of Jones' lien. No other défense is set up, The owner of the 
lighter interposes no défense. So far as cûncerns the transfer to Costigan, 

•Keported by Edward G. Benedict, Esq.., of the New York bar. 



TIIE MANHATTAN. 797 

it is sufficient to say that the évidence does not show it to be bona fide, nor 
could it in any event avail Buckley . As to Buckley , his interest in the ves- 
sel is by way of a mortgage that attached to the iighter long prior to the 
claim of Jones. The case, therefore, is the saine as if a prior owner of 
the vessel were defending upon the ground of lâches. In such a case a 
lien will not be held lost by lâches simply by reason of a delay of be- 
tween two and three years in enforcing it. A decree must be entered 
for tlie libelant, with costs. 



The Manhattan. 

Lake V. The Manhattan, etc. 

(District Court, D. Washington, N. D. June 33, 1891.) 

1. MauttimeContracts. 

Conlracts for work to be performed and materlals to be furnisbed in completing 
and equipping a new vessel, left uncompleted by herbuilders, where such contracis 
are entered into and hâve their Inception after the vessel lias been launched and 
named, and becomo capable of being identifled as a vessel, are maritime contraots. 

3. Same — Lien— Admiralty Jbrisdiction. 

Where, by a loi'al statute, a lien is given for worlî done and materials furnished 
in the construction of vessels, a suit in rem against the vessel upon such a contract, 
as above described, and to enforce such a lien, can be maintained, and is within the 
admiralty jurisdlction of the United Slates oouits. 

(Syllabus by the Court.) 

In Admiralty. 
F. H. Peierson, for libelant. 

Carr & Preston, Weistling & WeUtling, W. A. Peters, and C. D. Emery, 
for intervening libelants. 
/. B. Metcalfe, for claimant. 

Hanfoed, J. The Manhattan is an uncompleted vessel. The libel- 
ant built her in this state, and launched her upon Lake W'ashington, for 
persons vi^ho intended to own and run her upon said lake, but failed to 
pay the libelant for her construction according to their contract. For 
this failure to pay him, the libelant sold the vessel to other parties in 
the condition in which she then was; that isto say, a mère hull, without 
masts, sails, machinery, or other propelling power. The purchasers 
caused her to be floated or towed upon the waters of Lake Washington, 
Black river, and Duwamisb river to the harbor of the city of Seattle, and 
thence to a ship-yard owned and managed by the libelant; and aiter- 
wards, under a new contract with them, the libelant performed work and 
furnished materials towards completing and cLanging the vessel from a 
side-wheel steamer into a propeller, and there is now due to him the 
sum of $1,367.96 for said work and materials, and he bas a statutory 
lien therefor by virtue of the lavvs of this state in force during the timc 
of the performance of the contract. To enforce said lien this suit in rem 
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against said vessel was brought. Her machinery has not been placed in 
said vessel, and she bas not been surveyed, enrolléd, or documented at 
tbe custom-house, and sbe has never been used. Several intervening 
libels bave been filed by parties claiming to bave statutory liens for ma- 
terials furnished and labor performed, and one wherein the intervening 
libelant claims to bave a maritime lien for towing tbe vessel from the 
libelant's yard to the place at which she was to bave received her ma- 
chinery. The elaimant allèges that he bas purchased the vessel from 
the parties wbo purchased her from the libelant and contracted the debts 
in suit. The évidence has been taken by a commissioner, wbo has cer- 
tified the same to the court with bis findings, which findings the court 
adopts as the facts in the case. 

The ground upon which the elaimant défends is that the contracts 
sued on are not maritime, and not cognizable in admiralty, and that 
therefore the case is not one of which this court éan bave jurisdiction. 
The question bere presented is not new. The right tcsue in the court 
of admiralty upon contracts of this Class is a subject of discussion which 
our ancestors brought with them from England before the first courts 
Vi'ere established in the American colonies, and the debate upon it has 
■continued through ail tbe changes which bave transpired in the judiciary 
■of the country. The lawyers and litigants continue to contend for tbe 
right in the face of décisions of the courts, and they seem to be deter- 
mined to not accept tbe décisions, or regard them as being décisive, and 
the décisions Iiave not been unilbrm nor barmonious. According to the 
earliestreported cases, al] contracts for building, repairing, and equipping 
vessels were held to be maritime contracts, and cognizable in the ad- 
miralty courts. In the case of Cimninghnm v. Hall, 1 Cliff. 43, decided 
by Mr. Justice Cuffoed very soon aiter the décision of the suprême 
court in the case of Ferry Co. v. Beer8, 20 How. 393, thatlearned justice, 
in his opinion, reported in 1 Cliff. 53, cites the earlier décisions, and in 
the same connection makes this clear statement: 

"Contracts for the building of ships, wliere a lien is given under the 
local law, hiive heretofore been regardi^d as maritime, and in repeated in- 
stances the lien so created has been enforcel by a proceediiig in rem, and the 
piactiee appears tu be fullysanctioned by tlie tvvelfth admiralty rule. " 

The twelfth admiralty rule, adopted by the suprême court in 1844, 
which was thus referred to by the justice, reads as foUows: 

"In ail suitsby material-men for supplies, repairs, or other necessaries for 
a foreign ship, or for a ship in a foreign port, thelibelant may proceed againsfc 
the ship and treight in rem, or against the inaster or owner alone in peraon- 
■aw, and the lilif pruceeding in rem sliall apply to cases of domestic ships, 
wliere by the local law a lien is given to material-iben for supplies, repairs, 
and other necessaries." 

This rule was amended by the court in 1859, and again in 1872. 
Tbe décision of the suprême court of the United States in the case of T/ie 
General Smith, 4 Wheat. 438, (in 1819,) was tlie beginning of a depart- 
ure; and from that time unfil the Lotta.ivanna Cnse, 21 Wall. 558, was de- 
cided, in 1874, the tendency of the décisions was very strongly against 
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maintaining admiralty jurisdiction in cases founcled upon conlracts of the- 
class under considération; and for upwards of 30 years past the courts 
hâve uniformly held that contracta for the building of ships, and for 
furnishing materials to be used in the original construction thereof, are 
not maritime, and that suits founded upon such contracts are notwithin 
the admiralty jurisdiction of the courts of the United States. Ferry Co. 
V. Bems, 20 How. 393; Roachv. Chapman, 22 How. 129; Edwards v.. 
Elliott, 21 Wall. 532; The Orphem, 2 ClifF. 29. The courts, however, 
still maintain that contracts for repairing and rebuilding vessels are 
maritime; and cognizable in admiralty. Peyroux v, Howard, 7 Pet. 324; 
The Grnpeshot, 9 Wall. 129; The Lulu, 10 Wall. 192; The Kalo-rama, Id. 
204; The Lottawanna, 21 Wall. 658, Hen. Adm. 44. 

I consider that this court is bound to hold, in déférence to the décis- 
ions of the suprême court, that contracts for the building of vessels, and 
for furnishing materials to be used in the original construction thereof, 
are not subjects of admiralty jurisdiction. Such is the doctrine to wliich 
that court seems to be fully committed. The opinion in the case of 
Edwards v. EUiott, above cited, was written by Mr. Justice Clifford, 
who concurred in the décisions of the court in Ferry Co. v. Beers, and 
Roach V. Chapman, and who wrote a dissenting opinion in the case of 
The Lotkiwanna, and it contains the fullest discussion of the subject, and 
statement of the reasons for its décision, which that court bas given. I 
hâve looked for the reasons in ordertolearn, if possible, how to reconcile 
the décisions holding contracts for the building of ships to be not mari- 
time with those holding contracts for the repair and rebuilding of vessels 
to be maritime, and where to draw the Une dividing contracts for doing 
mechanical work, and for furnishing building materials and niaehinery, 
which are classed as non-maritime, i'rom those contracts for doing jire- 
cisely the same kind of mechanical work, and iurnishing the same kind 
of materials and machinery, which are maritime. And my conclusion 
is that, if there is any reason for the distinction other than the mère fact 
that it exists because the courts bave created it by their arbitrary décis- 
ions, it is to be found in this: that a maritime contract is defined to be 
one having référence to commerce or navigation. The particular élément 
essential to give it a maritime character is direct connection with com- 
mercial transactions or navigation; and such connection is lacking in a 
contract to create a new ship, or, if not lacking entirely, it is remote and 
contingent, so that it is not perceptible at the time the contract goes iiito 
effect as a binding obligation. But whatever is done to or about an ex- 
isting ship has direct référence to commerce and navigation. A ship hi 
esse as a maritime subject gives a maritime charac^ter to ail transactions 
directly connected with it. The cases are distinguishable thus: One 
class, founded upon contracts for the repairing and rebuilding of vessels, 
holds such contracts to be maritime, because they atfeci vessels in eâse; 
and the other class, founded upon contracts for the building of pfoposed 
vessels, holds such contracts to be non-maritime, because thej' touch 
maritime subjects only by relation to proposed vassels, the future exist- 
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ence of whîch is contingent upon performance of the terms of the con- 
tract in eaeh case. 

The condition of the vessel, whether new or old, whether complète in 
ail respects, and equipped for service, or only a mère hulk, without 
sails, rigging, or masts, or means of propulsion, is net determinative of 
the question; and in case of a vessel in the latter condition it makes no 
différence in principle whether she may hâve been once complète, and 
hâve been disabled and stripped, or whether the things necessary to ren- 
der her complète and sea-worthy are lacking simply because they hâve 
never been supplied. After a new ship has been launched, and em- 
braced by the élément upon which she is intended to float, nnd been 
christened, and become an entity fuUy capable of being identified, she 
is as much a subject of admirally and maritime jurisdiction as she can 
be at any later period of her history; and contracts then entered into re- 
lating to her completion, equipment, or employment are maritime, and 
cognizable in admiralty. The Elisa Ladd, 3 Sawy. 519; Revenue Outter 
No. 2, 4 Sawy. 143. In harmony with thèse views, the contracts un- 
der considération, having originated after the vessel had been launched, 
are to be regarded as maritime, and the case is within the jurisdiction 
of this court. It is my opinion, therefore, that the libelant, and each 
of the intervening libelants except Charles H. Allmond, are entitled to 
recover the sum due them as per the commissioner's report. As to Mr. 
Allmond, I hold that he is precluded by the terms of his contract from 
recovering any sum at the présent time, for the reason that he has not 
completed his contract, which is in writing, and which contains an ex- 
press provision to the effect that no money in addition to what has al- 
ready been paid to him is to be due or payable until the contract shall 
be fuUy completed. A decree will be entered in accordance with this 
opinion. 



The Reuben Doud. 

HoxsiE et al. v, The Reuben Doxjd. 

(District Court, E. D. Michigan. February 16, 1891.) 

BbIPPING— CABHIAGB of G0OD8— Demurbaoe. 

Goods were shipped uuder an ordinary contract of aflreightment, ttere beîng no 
bill of lading, and no spécial agreement to pay demurrage. On reaching port, the 
master refused to deliver the goods until he had been paid the freight, and also a 
charge for demurrage, which, even acoording to his own figures, was excessive. 
The consignée, after tendering a larger sum than what was due, notifled the mas- 
ter that he abandoned the goods to the vessel. Held, that the consignée was enti- 
tled to recover from the vessel the value of the goods, less the lawful charges, since 
the delay was caused by the wrongful acts of the master In making an extortionate 
demaud, and in not storinguthe goods in a warehouse instead of keeping tbem ou 
board. 

In Admiralty. 
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In the latter part of April, 1890, the master of the schooner Reuben 
Doud chartered her to carry for libelants a cargo of ice from Brockville, 
Ont., to Détroit, for $350, allowing three days to load at Brockville, and 
three days to unload at Détroit. She commenced loading Thursday, 
May Ist; and continued through May 2d and 3d; rested on Sunday , May 
4th; resumed Monday, May 5th; finished Tuesday, May 6th. Tuesday 
she cleared for Détroit, arriving there Thursday, May loth. On Mon- 
day, May 20th, the schooner was notified to go to dock for discharge. 
Upon arriving there, her master demanded of libelants the freight money, 
$350 and $450 for demurrage, before he would proceed to deliver the 
cargo. Libelants refused to submit to this demand, and went with the 
purchaser of the ice to the office of the owners of the schooner, when it 
was agreed that the purchaser should pay the master of the schooner for 
the amount of ice he took from the schooner at $3.25 per ton. The de- 
livery was commenced, and continued till about noon, when the master 
stopped it, and refused to deliver any more ice until bis demand was 
paid. Thereupon libelants tendered $350 freight and $150 for demurrage, 
and demanded the delivery of the ice, which was refused. Whereupon 
the owner and master were notified that libelants abandoned the cargo to 
the schooner, and would hold her for its value. 

H. C. Wisner, for libelants. 

W. V. Morne, for respondents. 

Hammoxd, J., (prally, after stating thefacts as ahove.) The contract in 
this case, as shown by the proof, was not a contract to pay demurrage by 
spécial stipulation, wbich a court of admiralty always rigorously enforces. 
In the case of Fish v. One Hundred and FiÛy Tons of Brown Stone, 20 Fed. 
Rep. 201, the court considers the subject of demurrage in relation to stip- 
ulations for the delivery of the cargo; and it is there held that a court 
of admiralty will enforce those stipulations only when it appears to bave 
been the intention of the parties to make a contract for a time within 
which the cargo should be discharged. In the absence of such spécial 
stipulation, it is the law of admiralty, as well as the common law regu- 
lating carriers, that it is the duty of the carrier to deliver the cargo speed- 
ily at the place of delivery; and, if for any reason the consignée is not 
ready to receive delivery, it is bis duty to warehouse the goods, and in 
due time enforce bis lien for whatever freight and charges he may hâve. 
The consignée cannot be held liable for any delay which is not the resuit 
of bis fault and négligence in the promises. Now, the proof of this case 
certainly does not show that there was any contract between the parties 
that the cargo of ice should be delivered in Détroit within a fixed time. 
It was, at most, only a suggestion on the part of the captain that he and 
bis owners would be libéral in the matter of giving a few more days of 
time than the ordinary rule of three lay-days, as understood among ves- 
sels. I think it was not a contract to do that. On the rther hand, it cer- 
tainly was not a contract to pay demurage at the rate of $50, or any other 
sum, for any delay over and above the ordinary three days allowed for 
what is called "lay-days." It was an ordinary contract of affreightment, 
v.46F.no.l2— 51 
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by which the vessel undertook to deliver at Détroit a cargo of ice for the 
sum of 1350, $25 being added by consent of parties for the delay in load- 
ing the vessel at Brockville, Ont., where the ice was taken on board. 
There was no bill of lading setting forth the terms of the contract as is 
usual in such cases, and we must rely upon the ordinary obligations of 
a simple contract of affreightment. My understanding of the law is that 
in such cases it is the duty of the carrier to promptly and witliout delay 
deliver the cargo upon the payment of his charges for freight, but, if for 
any reason the consignée should not be at hand or ready to take delivery 
and pay the charges, it is nevertheless the duty of the carrier to unload 
and store the goods in some warehouse subject to his lien for ireight 
charges; and it certainly ne ver was, either at common law or in admi- 
ralty, the rule that the ship could lie by or that the train of cars could 
hold on to; the goods and ask payment for the détention of the vessel, 
under the name of demurrage, of a larger warehouse charge than would 
be made if the goods had been stored, nor payment for the rental value 
of the cars in which they might be kept. Demurrage arises only where 
the consignée by some fault of his prevents delivery within a reasonable 
time, either to himself or to some warehouseman for him under the above 
rule, or where by the usages and customs of the port it might arise under 
other circumsiances. It was therefore, in my judgment, the duty of the 
vessel, when it reached Détroit, to bave promptly unloaded this cargo, and 
stored it in some proper place, subject to the lien for freight. ïhere is 
not a particle of proof in this case showing, or tending to show, that this 
method of delivery was in any way obstructed, either by the consignée or 
by a condition of things at Détroit which made it impracticable to so store 
the ice. Instead of doing this, the captain and owner of the vessel pro- 
ceeded upon the tbeory that they were entitled to demurrage at the rate 
of $50 a day ; aad at the very tirst appearance of the consignée made a de- 
mand upon him for the sum of $450 for demurrage, which was, even upon 
their own theory of being allowed $50 a day , more than they were entitled 
to upon any possible computation that could be made upon the facts in 
this case. There was not a sufficient time to entitle them to that sum, 
under any circumstances whatever, at the time it was made. They re- 
fused to deliver the cargo until this sum was paid, and from that time on 
until the end of the case, and even up to this very day of trial, there bas 
been no mitigation or lessening of that manifestly extortionate demand. 
It is true that the respondents in this case busied tbemselves in efforts to 
help the libelant sell his cargo of ice, but always with the manifest purpose 
of keeping possession of the goods or the money until this unjust demand 
for demurrage should be paid. Hewas struggling like a fish in a net to 
to be rid of this claim, and was at ali times seriously embarrassed in dis- 
posing of the cargo, because of the demand of more than double of that 
which was due to the ship which had possession. There are suspicions 
in the case, and it is argued, that, being a strauger in Détroit, thèse un- 
just ciaims were set up against him with a hope of so embarraseing him 
in the disposai of his cargo that the profits of the spéculation should be 
transierred from his pockets to the pockets of the respondents. But it 
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is immaterial to the décision of this case to décide anything upon that 
subject. It 13 sufficient to say that the cargo was not delivered accord- 
ing to the contract and the obligations it imposed in the matter of deliv- 
ery. This non-delivery entitled the libelants to abandon the cargo to 
the ship, and sue for its value, which he has done in this case; and he 
certainly is entitled to recover that value, unless there be something in 
the facts which will excuse the non-delivery. 

It is true that the law of this contract imposea upon the consignée the 
duty of providing for the payment of the freight and charges that were 
due the ship, and making provision for delivery without any unnecessary 
delay. If he had brought with him the money agreed upon as charges 
for freight, and paid it over to the captain, and had bis cargo unloaded, 
he would only hâve discharged his duty and obligation under the con- 
tract; but he was prevented from doing this, or making any provision 
for doing it, or even making any disposition of the cargo, so as to enable 
him to raise the necessary money, if he chose to resort to that means, by 
this extortionate deraand that was made for a sum twice as large as that 
which was due. The fact that he did not tender, in the first instance, 
the amount that was due, and insist upon delivery, did not cause the 
delay ; because it is manifest that that sum would not hâve been accepted. 
But if, being without the means to discharge the freight, he could not 
make this payment, it does not follow that the ship might lie in the 
harbor at its will, and eat up the value of the cargo by charges for de- 
murrage, amounting to whatever the ship might earn if otherwise en- 
gagea. The law does not authorize the imposition of such an unjust 
burden upon the owner of the cargo, but, as has before been stated, di- 
rects what the carrier shall do under such circumstances. And it is only 
the common rule of law that where one has a claim against another for 
damages, such as hâve been described, it is his duty to mitigate and 
lessen those damages as much as possible by reasonable and prudent 
care of the property involved. The books are fuU of cases illustrating 
this rule. 

Much stress has been laid upon the fact that there was not a tender 
of a sufficient amount due at the time the $500 tender was made; and 
it is said that the fact of making this tender in some way changed the 
relations of the parties, and that at that time the respondents can claim 
that the libelant is in fault for not paying the just charges, and taking 
his ice. My understanding is that the only effect of a tender is to re- 
lieve the one making a proper tender of the costs of litigation that may 
ensue upon its refusai. I do not understand that it in any sensé changes 
the rights of the parties under the contract, or in any sensé binds him 
who makes the tender to acknowledge that that sum or any sum is due. 
It might be, as a matter of évidence, taken as an admission that some- 
thing was due, if unexplained; but I doubt if it could be even used for 
that purpose, It certainly is not a fruitful soil, out of which the respond- 
ents may grow a claim that the libelant has been at fault in not provid- 
ing for the payment of the freight and demurrage on his cargo, and tak- 
ing the delivery of his ice. Neither is the fact that a sale was made of 
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a part of the cargo, and a conditional sale of the balance, and that an 
order or draft upon the purchàser was given to the ship or its captain 
for the proceeds of the sale, a fact that shows delivery. It is manifest 
that that arrangement was a strtiggle of the consignée to release himself 
of the burden that had been imposed upon hiin and an attempt to get 
out of the toils. As far as it was agreed to by the respondents, it was 
dtme in the hope of realizing a sufficient sum to pay their daim, includ- 
ing the extortionate demand for démarrage; and a fair inference from 
the pi"oof is that they broke up the sale, and prevented its completion, 
when they found that it would not produce enough to pay their claim, 
or else in pursuance of a fomier suggestion that they desired to still fur- 
ther embarrass the libelant in making a sale of his cargo at any profit to 
himself. At ail events, that transaction shows that it was not a delivery 
of the cargo to the libelant, but only an effort of both parties to get rid 
of the cai^o, and settle the disputed claims in some way subsequently. 
This was no iault of delay on the part of the libelant to receive delivery 
which would make him chargeable under the admiralty law for demur- 
rage to the ship, and, whatever other effect the transaction may hâve 
upon the rights of the parties, it certainly does not justify any claim for 
démarrage, and that is ail we hâve to do with it in this case. 

The filing of the libel against the cargo by the ship-owner in this court 
would, under some circumstances, be treated as tantamount to a deliv- 
ery; but this would only be so where the ship and its owner were with- 
out fault on their part in the matter of delivery, and where the libelant 
was at fault in the non-payment of ju?t charges. His tender of $500 
shows that he was able and willing at that time to discharge the lien for 
freight, and the libel was unnecessary, except upon the theory that the 
demurrage was due and demandable, which bas been insisted upon ail 
through the trial of this case. Under such circumstances, the filing of 
the libel cannot be treated as a delivery of the cargo under the contract 
of affreightment. Moreover, the rights of the libelant to abandon the 
cargo, and hold the ship for its value for non-delivery, had already been 
exercised, and had become fixed by the refusai to deliver, or, what is 
the same thing, the attaching to the offer to deliver the unreasonable, 
onerous, and extortionate conditions for the payment of charges not due. 
In a Word, it is my judgment that the unlawful and extortionate demand 
for démarrage was the cause of this delay and of the non-delivery, and that 
the respondents were tbemselves, in that respect, at fault. The logioal 
resuit of this judgment would be that the respondents would be allowed 
only their freight charges, to be deducted from the reasonable value of 
the cargo; but the libelant has conceded, and now concèdes, a willingness 
to pay the sum of $150 for demurrage in addition to the $350 freight 
charges, making $500, which he tendered before the bringing of this 
suit. Solely because of that concession, and for no other reason, the court 
will hère allow the $150 for demurrage. There is some dispute asto the 
amountof the cargo, but I think, allowing for possible waste, it may be 
put at 472 tons, and that the reasonable market price at that time was 
was $3.25 per ton, making the money value of the cargo $1,560; from 
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which, deducting the 8500 aJlowed for freight charges, would leave the 
libelants entitled to a decree for $1,060, with interest from the filing of 
the libel. The respondents will pay the costs. 



The Rence. 

Andeeson et al. v. The Rence. 

(District Court, N. D. California. May 6, 1890.) 

1. Shipping— Caee or Seamen— Lime JnicE. 

It is no excuse for not serving out lime juice to the crew daily, as requlred by 
Kev. St. U. S. § 4569, that the seamen preferred to receive ooffee instead of lime 
juice. 

2. SaME — LiABILITT OF ShIP. 

When no lime juice is served, and the crew are attacked with scurvy, the ship Is 
liable for the damage the seamen sustain on account of the disease, in the absence 
of any proof that they had contracted scurvy before the voyage began. 

In Admiralty. 

H. W. Hutton, for libelant, 

T. 0. Coogan, for claimants. 

HoFFMAN, J. The claim of the libel in this case is for "wages, for 
provisions of bad quality, and a failure to furnish anti.scorbutics, and 
for damages for the same cause; aLso, damages for furnishing improper 
subsistence, cost of maintenance during sickness contracted in the serv- 
ice of the vessel, and cost of care, under the statutory and gênerai ad- 
miralty law." The évidence as to the quantity and quality of the pro- 
visions furnished to the men is very voluminous and conflicting. The 
seamen's statements with respect to the bad quality of the food are evi- 
dently much exaggerated, and I think it unnecessary to décide whether 
on that account alone they would be entitled to damages. Under the 
provisions of section 4568, their compensation is limited to a sum not ex- 
ceeding one dollar a day during the time of the continuance of the sup- 
ply of food of bad quality. The substantial cause of action, however, 
is for damages for pain and sufïering caused by scurvy contracted dur- 
ing the voyage. By section 4569 of the Revised Statutes, the master is 
required to serve out to the crew lime juice and sugar daily at the rate 
of half an ounce each per day, and the vinegar weekly, at the rate of 
half a pint per week for each member of the crew. It is not disputed 
that the master during a considérable part of the voyage, amounting to 
about 25 days of its entire duration, omitted to serve the lime juice to 
the crew as required by law. The provisions of the statute in this re- 
spect are mandatory, and the captai n will be liable to the infliction of a 
lîne if convieted of an omission to compl}^ with bis duty in this respect, 
even though the omission should be followed by no ill conséquence to 
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ihe crew. In this penalty, however, the seamen hâve no iriterest. It 
is iniposed by the court after the master is convicted of a statutory of- 
fense. The excuse set up by the master for his failure to furnish the 
crew with lime juice, as required by law, is that the men preterred to 
receive coffee instead of the lime juice. The consent of the men to a 
violation of a positive provision of law can in no respect modify the 
captain's liability for his oflfènse, nor does it, in my opinion, afîect the 
seamen's right of recovery, if by reason of the omission their health bas 
been impaired. It may well be doubted whether the captain is not re- 
quired to compel the crew to take the lime juice, which is recognized as 
one of the most efficacious antiscorbutics known to science. In the per- 
formance of the duty to serve the men this article, their wishes are not 
to be consulted. Ignorance and recklessness are the well-known char- 
acteristics of seamen, and the surgeon of the ship or hospital might as 
well consult the wishes of his patients as to their diet and médication, 
or the father of a family the inclinations of his children with regard to 
hygienic précautions to préserve their health, as the master of a ship 
consult or be governed by the wishes of his crew. Had he proposed to 
subslitute grog for the lime juice or coffee, no doubt the proposition 
would hâve been gladly and unanimously accepted. That the libelants 
were afflicted with scurvy cannot be disputed. Out of a crew of 20 sea- 
men, 17 were found stricken with scurvj' more or less seriously. The 
législation of congress of the United States and Great Britain seems to 
be founded on the idea that lime juice is a sure préventive of scurvy. 
This, however, is not acknowledged by any médical authorities. The 
latest Word of science, on the subject, so far as I can discover, is that 
lime juice, though very efficacious, frequently proves inadéquate to pre- 
vent the appearance of the disease. The surer method is to add to the 
diet a libéral supply of fresh vegetables, or their juices, preserved in 
cans. The préservation of méats and vegetables by canning them bas 
grown to be an extensive industry. Canned vegetables are readily pro- 
cured, and at very reasonable cost. It is possible, in view of this fact, 
the court may feel themselves at liberty to treat the failure to provide 
the seamen with fresh vegetables, in addition to the lime juice required 
by law, as a failure to provide them with suitable alimentation to pré- 
serve thera from the attacks of this formidable disease. It would cer- 
tainly not be unreasonable that, in the laying in of supplies for seamen 
on long voyages, the master and owners should keep abreast with the 
progress of science, and the facts ascertained by expérience and observa- 
tion. In providing for the protection of cargoes, as against sweat or 
other damages to which they may be exposed, this court bas held that 
any System or Systems of ventilation found to be efficacious in preventing 
damages by sweat, which bave been generally recognized as such, and 
usually, if not universally, adopted, must be provided by the ship, in 
order that it may under its contract deliver the goods in like good order 
and condition as when received. Preventable sweat would in the case 
supposed cease to be a péril of the sea, because its effects can be obviated 
by reasonable and proper précautions. I am unable to see why, when 
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scurvy is found to be a disease preventable by serving to the men tlie 
lime juice which the law requires, supplemented by a diet of fresh vege- 
tables, the ship should not, not merely on grounds of humanity, but in 
the interest of the owners and the freighters, be required to provide such 
nutriment, and serve it to the crevv. Hovvever this may be, it is plaia 
that where the statutory requirement is disregarded entirely, and scurvy 
makes its appearance among the crew, in the absence of any proof or any 
reason to suspect that the seeds of the scurvy were contracted by the 
men on a previous voyage, the ship should be held liable tbr the damage 
sustained by reason of the disease. An interlocutory decree will be en- 
tered, declaring the liability of the vessel for the cause of action sued 
on, and an order of référence to the commissioner will be entered, re- 
quiring hini to ascertain and report upon the duration and severity of 
the disease in the case of each seaman; also, whether they were treated 
in the hospital or by private médication, and, in the lattercase, whether 
they had the opportunity to obtain admission to the hospital; and the 
effect of the disease on the patients, if in any instance a permanent loss 
of health bas ensued; and also a just compensation for the time during 
which, by reason of the disease, they were incapacitated from working 
or obtaining a living. 



Lambert v. Freese. 

(District Court, N. D. Cdlifomia. January S3, 1890.) 

Collision — Evidence. 

A barge built of four-incti planks, with the usual gnard along the gunwale, col- 
lided wtth a dredger built of timbers 13 inches square, firmly f astened together with 
log-screws, and f urther strengtheaed by iron bands. l'he dredger aflerwards sunk. 
Held, that the fact that the barge sustained no injury from the collision showed 
that the sinking of the dredger oould not hâve been caused thereby. 

In Admirai ty. 

E. P. Cole, for libelant. 

M'Uton Andros, for lespondent. 

HoFFMAN, J. The libel in this case is filed to recover the value of a 
dredger alleged to bave sunk at the Devil's Elbow, in the San Joaquln 
river, in conséquence of being struck by a barge in tow of a tug-boat 
owned by the respondent. The testimonj' is very voluminous. It is 
unnecessary to examine it in détail. That the dredger was struck by 
the barge is, I think, clear. But whether through the fault of either the 
latter or of the tug may admit of doubt. The dredger was moored in a 
sharp bend of the stream within, as one of the libelant's witnesses states, 
40 to 50 teet of the edge of the channel. It appears that in making a 
sharp turn at the Devil's Elbow tugs descending the river with barges in 
tow find great difficulty in preventing the latter from sheering towards 
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the left bank. Collisions from thîs cause are of very fréquent occurrence, 
but usually attended by no serious conséquences. The tug was going on 
"the slow bell," which would give her a velocity through the water not 
much more than was necessary for her to retain steerageway. The tow- 
line was of the usual and proper length. There seems to hâve been no 
want of diligence on the part of the persons in charge of either vessel. 
The dredger was moored in the part of the bend, which, perhaps, un- 
necessarily increased the difficulties and dangers of the navigation by 
tugs and tows coming down the river. Had her position been a little 
lower down, or,possibly, a little higher up, it seems to me that those 
difficulties and the chances of collision would hâve been appreciably di- 
minished. But I do not insist on this point; for I bave found it impos- 
sible to reconcile the libelant's contention, that the dredger sunk in con- 
séquence of the collision, with the fact that the barge sustained no injury 
whatever. The dredger appears to bave been constructed of very 
heavy material. Its huU was formed of timber or legs laid one above 
another in a tier, five logs in height. Thèse timbers were twelve inches 
square, and were firmly fastened together by log-screws. There was, on 
each side a spud case, also constructed of heavy timbers, while the 
strength of the structure was further increased by iron bands or straps, 
the position of which it is unnecessary to describe. The barge was built 
of four-inch planks, with the usual fender or guard running along the 
gunwale. It appears to me, that it was impossible for the barge to hâve 
struck the dredger with a force sufficientto cause tlie latter to sink, with- 
out herself sustaining damages which would hâve borne witness to the 
violence of the collision. That this was the view of the parties in inter- 
est, immediately after the occurrence, may be reasonably inferred from 
their conduct. A few days after the accident, the respondent, Mr. Freese, 
was called upon by a person supposed to be the owner, or agent of the 
owner, of the dredger. Mr. Freese represented to him that the dredger 
could not bave been sunk by the barge, as the latter had sustained no 
injury whatever, and that the sinking of the dredger must hâve been 
caused by her leaking, or by carelessness and neglect of those in charge 
of her. Whether the owners of the dredger acquiesced in this view does 
not appear; but it is certain that the présent libel was not file<l until 
nearly two years afterwards. As to the condition of the dredger with re- 
spect to the leaking, the testimony is irreconciJably conflicting. There 
is much, however, in the évidence of Mr. Spurgeon, a witness for the 
libelant, that seems to indicate a singular want of care, or an indifférence, 
on the part of the two persons in charge of the barge after the accident 
occurred; or, perhaps, their conduct may be explained by the absence 
of any expectation on their part that any serious conséquences would re- 
suit from the collision. On the whole, I am of opinion that the libelant 
bas not satisfactorily shown that the sinking of the dredger was caused 
by the collision. Libel dismissed. 
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The Rahway.^ 

MiLLAED et al. V. The Rahwat. 

Jayke V. Same. 

WiNNETT et al. V. Same. 

(IHstrict Court, JE. D. New ForJc. June 10, 1891.) 

BAj.yAaB — Fihe on Cotton Vbssbl — Pbesbnok of Tbgs Bblongino to Ownïr of 

BUBMING VeSSEL. 

A lighter loaded with cotton and flour caught flre about half past 1 o'clook in the 
morning, while lying at a pier. The tug A. immetliately made fast to her, and 
towed her into the stream, at the same time pumping water on the fire. Shortly 
after being towed into the stream, the barge was surrounded by tngs belouging to 
the owner of the barge, and as able as the A. to do ail that might thereafter be re- 
quired. The tug T., belonging to other owners, also arrived at 3 o'clock, and the 
tug H. came at 7 : 30 in the morning, and was told that her services were not re- 
quired, notwithstanding which she put on a stream of water. The barge was 
flnally sunk, to extinguish the lire. The value of tbe property saved was $31,- 
587.50. The value of the A. was $15,000. The time of her service was rather more 
than 24 hours. The risk to her was small. Held, that the A. should recover $3,000 
as salvage, the T. $500, and the H. nothing at ail. 

In Admiralty. Consolidated suits to recover salvage compensation. 

Wilcox, Adams et Macklin, for Millard & Winnett. 

Peter S. Carier, for Jayne. 

RobÎTison, Brigkt, Biddle & Ward, for claimant. 

Benedicx, J. Thèse three actions Consolidated are brought to recover 
salvage compensation for services rendered to the barge Rahway and 
cargo on the 13th of December, 1890. The material facts are as follows: 
On the morning of December 13, 1890, the barge Rahway, belonging 
to the Pennsylvania Railroad Company, and laden with a cargo consist- 
ing of 691 baies of cotton on deck and 43 baies of cotton and 300 bags 
and 150 barrels of flour in the hold, was lying moored at pier 39, East 
river. The weather was cold, and a strong wind was blowing. About 
half past 1 in the morning fire was discovered in the cotton on the barga 
by a watchman on the adjoining dock, and very shortly the whole barge 
was enveloped in fiâmes. The tug Adélaïde, observing the tire, pro- 
ceeded immediately to render assistance. Upon arriving at the buming 
barge she made fast to her at once, and towed her away from the docka 
into the stream, meanwhile pumping water on the fire. It was about 
1:45 in the morning when the barge was towed into the stream by the 
Adélaïde. The two boats then drifted down the East river, the Ade- 
laide pumping water on the fire. At 1:50 the city fire-boat Havemeyer 
came along-side the barge, and commenced to throw water. Atl:55 
the tugUncle Abe, owned by the Pennsylvania Railroad Company, came 
along-side, and begaa to throw water upon the fire. At 2 o'clock, and. 

'Reported by Edward G. Benedict, Esq., ol the New York bar. 
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When the burning barge was about entering the North river, fte iug 
Talisman arrived along-side, and commenced to throw water rapon the 
fire. At about the same time the Lowell M. Palmer arrived; bnt, upon 
Beeing that it was a Pennsylvania Kailroad barge, she forthwith departed. 
At2:20 the Pennsjlvania Piaiiroad Company's tug Belvidere arrived. 
When the barge had drii'ted below Governor's island, the Adelaide made 
a Une i'ast to her, and towed her into the Erie basin, — the tugs Uncle Abe, 
Talisman, and Belvidere being along-side at the time; and at that time 
ihe fire was supposed to bave been extinguished. This was about 5 
o'clock in the raorning. The Havemeyer had left at about 3 o'clock, 
under the impression that the fire was extinguished. But after the barge 
was towed into the Erie Basin, the fire burst ont again. At 3:20 the 
Pennsylvania Eailroad Corapany's tug Pittsburgh arrived. At 7:20 the 
Henry H. Hohen. At 11:30 the Pennsylvania Railroad Company's 
steam lighfer Transit arrived, and in the evening the Pennsylvania Rail- 
road Company's steam lighter Despatch arrived. Although deluged by 
water from thèse tugs, the fire was not put out, and the appearance be- 
came so threatening that the agent of the Pennsylvania Railroad Com- 
pany, who seems to bave arrived and tnken charge, determined to sink 
the barge in order to extinguish the fire. This was done by filling her 
with water, and in this way the fire was finally extinguished. The 
Sound value of the cotton on board the barge was S43,060; the sound 
value of the flour, $1,300; the sound value of the barge, $6,000, — mak- 
ing a total value of property at risk, $50,300. The value of the prop- 
erty saved was, of the barge and machinery, $2,050; of the cotton, $18,- 
888.11; fiour, $649.39, — making a total value of property saved, $21,- 
587.50. No salvage compensation is claimed in behalf of the vessels 
that came to the assistance of the barge except the tugs Adelaide, Talis- 
man, and Henry Hohen. It is conceded that salvage services were ren- 
•dered by the Adelaide and Talisman; the right of the Hohen to salvage 
is denied. 

Upon the évidence I ara of the opinion that, in ail probability, if the 
Adelaide had not come to the assistance of the barge as she did, both the 
barge and cargo would bave been substantiallydestroyed; for therewere 
no appliances upon the dock for extinguishing the fire, the barge had no 
means whereby to extinguish fire, and was without locomotive power of 
ber own, so that it would not hâve been possible for the fire to hâve 
been extinguished by any means there présent. The Adelaide arrived 
promptly, and by her prompt service the barge was moved into the 
stream, where she and the other tugs that arrived could throw water 
upon the fire. The situation présents this peculiarity: that, shortly after 
the Adelaide had towed the barge into the stream, the barge was sur- 
rounded by tugs belonging to the owners of the barge, and as able as 
the Adelaide to throw water, and do ail that might thereafter be re- 
quired, so that, if the Adelaide had then surrendered the possession of 
the barge to the tugs belonging to the same owner there présent, no in- 
crease of risk would hâve followed. Undoubtedly, the Adelaide, hav 
ing taken possession of the tug as a salvor, and being able to tow and to 
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throw water, was entitled to retain her custody of the barge until the 
need of assistance ceased. But aftçr the barge reached the stream, the 
assistance needed consisted for the most part in pumping water. The 
powerful pumps belonging to the Pennsylvania Railroad Company's 
tugs, which came to the assistance of the barge, supplied not only valu- 
able, but necessary, assistance. The important part of the service ren- 
dered by the Adélaïde was that rendered in promptly towing the barge 
out into the stream, away from the piers, and promptly pumping water 
at the beginning of the fire. Her services after the barge reached the 
stream were no more valuable than the services rendered by the other 
tugs then présent ; and, owing to the présence of thèse tugs, the services 
of the Adélaïde from that time were not necessary to the salvation of the 
property. The circumstances to be considered, therefore, in determin- 
ing the amount of salvage award to the Adélaïde are the promptness of 
the service rendered by the Adélaïde in the moment of greatest distress 
and péril, the efficiency of the services afterwards rendered by her, and 
the successful resuit attained. This service involved little risk to the 
Adélaïde, and called for no great display of darlng on her part. The 
value of the Adélaïde was $15,000, the time occupied was from 1:45 in 
the morning to about 3 o'clock in the afternoon; while, on the other 
hand, the fact is to be considered that other tugs belonging to the owner 
of the barge, and able to do ail thereafter requlred to be done, were 
présent, and acted wlth the Adélaïde in saving the property. 

Taklng ail the circumstances into considération, I am of the opinion 
that justice will be done by awarding to the owners and crew of the 
Adélaïde the sum of $2,000, for the services rendered by the Adélaïde 
on the occasion in question; the sarae to be divided, one-half to the own- 
ers of the Adélaïde, and the other half to be divided among the officers 
and crew in proportion to thelr respective wages. 

The Talisman is also entitled to salvage compensation. She arrived 
at the barge at 2 a. m., when the barge had drifted into tne North river, 
and after not only the Adélaïde, but also the fire-boat Havemeyer and 
the Pennsylvania Railroad boat Uncle Abe had come to the assistance 
of the barge. Notwithstanding the présence of thèse tugs, the aid of 
the Talisman was welcomed, and she threw water on the tire from the 
time of her arrivai until 9:30 a. m. She applied her water directly to 
the fire, and some risk was assumed by her crew in remalning upon the 
burning cotton with the hose, as appears by the fact that one of theTal- 
isman's deck-hands, named George Anderson, refused to go upon the 
cotton with the hose. His place was taken by another deck-hand named 
Halvorsen, who stayed upon the cotton durlng four hours, handling the 
Talisman's hose, and suffering considerably from the cold water, which 
froze upon his oil skins as he stood. To this man, Halvorsen, a double 
portion of the salvage awarded to the crew of the Talisman will be paid, 
and the man George Anderson is not permitted to share in the salvage 
award. For the services of the tug Talisman and her ofificers and crew 
the sum of $500 is awarded, one-half to be paid to the owners of the tug, 
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and the remaînder to be dîvided among the officers and crew présent at 
rendition of the salvage service, in proportion to their wages. 

I do not consider the Henry W. Hohen entitled to salvage compensa- 
tion. She did not arrive until 7:30 a. m. Then her services were not 
required. The Uncle Abe had already left, and the Hohen was told 
that her services were not required. She did afterwards put on a stream, 
but cannot be held to hâve rendered any necessary or valuable service. 
Her libel is therefore dismissed, but vvithout costs. 



The Half Moon.' 
Jones v. The Half Moon. 

(District Court, E. D. New Tork. June 15, 1891.) 

MARiTiira Liens — Abandonment — Agkebment. 

J., holding liens on focir lighters owued by H., entered into the foUowîng agrée 
ment: "In considération of the payment of $500, * » • we do hereby agrée te 
release the said H., and also the lighters C, H., S., and A., from any such claim as 
we hâve on the above to date. " Thereafter H. paid on account $300. The lighter* 
being afterwards libeled by varions lienors, libelant filed this libel to enforce his 
lien. On objection by an intervenor, another lienor, h-eld, that the above agree- 
ment was in lésai efiect an abandonment of libelant's lien. 

In Admiralty. Suit to enforce a lien. 
Alexander à; Ash, for libelants. 
D. D. McKoon, for mortgagee. 

Benbdict, J. This is an action to enforce a lien agaînst the lighter 
Half Moon for supplies and repairs. The lighter was a foreign vessel, 
owned in the .state of New Jersey. By the statute of the State of New 
Jersey a lien is given, which continues until the debt is paid. Prier to 
August, 1888, the libelants Jones and Whitmill had a lien upon four 
différent lighters, owned by one Havens, for différent bills, incurred at 
dififerent times, and amounting in ail to some $700 or $800. On the 
8th of August, 1888, Havens and Jones and Whitmill entered into an 
agreeraent for the compromise of theso debts, and accordingly Jones and 
Whitmill signed an agreement to Havens in the folio wing words: 

"New York, August 9, 1888. 

"In considération of the payment of $500 as follows: BlOO in the months 

bf August, September, October, Noveinber, and December, — we do hereby 

agrée to release the said Silas F. Havens, and also the lighters Carrie, Half 

Moon, Suceess, and Alert, from any such claim we hâve on the above to date. 

[Signed] "Geokge T. Jones. 

VVitnessed: "Thomas T. Costigan." 

' 'Ueported by Edward G. Benedict, Esq., of tbe New York bar. 
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Thereafter Havens paid, on account of this agreemerit, on August Ist, 
$50; on August 31st, $50; on October 8th, $50; October lOth, $50, — 
making in ail, $200. In February, 1890, thèse lighters were libeled by 
various lienors, and then Jones and Whitmill filed a libel against the 
Half Moon, and also against the Carrie, to enforce lien for the amount 
of the repairs done by them, respectively. In this action of Jones and 
Whitmill one of the said lienors appeared to défend, and filed his an- 
swer denying that Jones and Whitmill had any lien by reason of the 
agreement of August 9, 1888, between Jones and Whitmill and Havens, 
above set forth. The contention of thèse intervenors is that Jones and 
Whitmill by that agreement accepted the personal responsibility of Ha- 
vens for their debts, and waived any lien upon the vessels mentioned 
therein. The question thus raised for décision is whether the agreement 
of August 9th, as set forth, was an abandonment of any lien Jones and 
Whitmill may hâve then had against the lighter Half Moon. In my 
opinion, that agreement was, in légal effect, an abandonment of the lien, 
for the reason that after the exécution of the agreement, and certainly 
after the receipt of $200 on account of that agreement, it became im- 
possible, by reason of the terms of the agreement, to designate any defi- 
nite sum constituting a subsisting lien upon any particular one of the 
vessels named. The intention of the parties must hâve been to look to 
the Personal responsibility of Havens, and not to the Half Moon, for they 
entered into an agreement which made it impossible thereafter to state 
any sum for which the lighter Half Moon was liable. This intention is 
confirmed by the acts of Jones and Whitmill subséquent to the agree- 
ment, for, although they made fréquent demands upon Havens for pay- 
ment of the debt after the agreement of 1888, they took no proceeding 
against the lighters until they were seized in other actions, some two 
years and eight months after the bill was incurred, and one year and six 
months after the agreement was signed, and eight months after the lighters 
had been transferred, with the knowledge of Jones, to Thomas T. Costi- 
gan, who witnessed the exécution of the agreement of 1888. Tiiere must 
therefore be a decree dismissing the libel, with costs. 



The Charles Runyon. 

Morse v. The Charles Runyon. 

(District Court, E. D. New York. June 19, 1891.) 

TOWAGE — DtJTT OF TuG TO LeAVE ToW IÎI BaFB BeBTH. 

A tug left a Sound oanal-boat at a pier to which the masier of the canal-boat ob- 
jected as unsafe. Atlow water the canal-boat broke la two. The water was 3J f eet 
deep at the end of the pier. The évidence as to the depth of water at the bows of 
the canal-boat was conflioting. Held, that the évidence of the soundness of tha 
boat, and the fact that uhe actually broke in two, togetber with the positive âvi 

'lieported by Edward G. Benedict, £^., of the New York bar. 
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dence of libelant that the water was shallow, placed the welght of évidence as to 
the unsafe nature of the place with libelant, who was theref ore held entitled to re- 
cover bis damages. 

In Admiralty. Suit to recover for loss of a canal-boat. 
Anson Beebe Stewart, for libelant. 
Wing, Shoudy ^"s Putnam, for claimant. 

Benedict, J. This is an action to recover of the steam-tug Charles 
Runyon damap-es for neglect in respect to the caiml-boat Thomas Dobby. 
On the 13th day of March, 1889, a contract was made by the owners 
of the tug Charles Runyon to tow the canal-boat Thomas Dobby, loaded 
with .^ cargo of coal, from Port Johnson to Barren island. The tug 
startedin the morning with the canal-boat, but after she passed Norton's 
Point the weather proved so heavy that the tug 'oemed it prudent to go 
no further. She accordingly turned back with the canal-boat, and, tak- 
ing the canal-boat to the north side of the American cotton docks on 
Staten island, left her there, along-side of the north side of pier No. 1. 
The place where the canal-boat was left was not a regular slip. It had 
never been excavated for a slip, but was simply part of the land used by 
the light-house station at Staten island, which adjoins pier 1 of the cot- 
ton docks. At the time the canal-boat was left at that pier, the niaster 
of the canal-boat objected to the place as unsafe. The wind was then 
high. During the afternoon the master of the canal-boat proceeded to 
New York, and informed the owners of the tug that the boat was in dan- 
ger, and requested them to move her to a safe place. They promised to 
do so in the morning. The master also made unsuccessf ul efforts to pro- 
cure another tug to move hun to a safe place. The bottom along-side 
pier 1, where the canal-boat was moored, was a shelving bank, the wa- 
ter being some 30 feet deep at the end of the pier, and shoaling towards 
the shore. During the night thé canal-boat suddenly broke in two and 
sank, the captain and his wife barely escaping with their lives. For thfr 
damage thus resulting this action is brought by the owner of the canal- 
boat. 

No doubt exists as to the obligation of the tug to put the canal-boat in 
a sale place, when it was found best to turn back, and the ground of the 
contention in behalf of the canal-boat is that the place where the canal- 
boat was left was an unsafe place, because of insufïicient water under the 
bow3 of the canal-boat. Upon the question of the depth of water at that 
place much testimony has been taken on both sides, and the conflict of 
testimony is extraordinary. Many witnesses swear that the water was 
b}' actual measurement eight and one-half feet at the lowest depth, and on 
the other side, witnesses who bave actually measured it;declare that itis 
not more than three or four feet. In this conflict of testimony as to the 
depth of water at the place where the boat lay notice must be taken of 
the undisputod fact that the canal-boat did break in two while lying at this 
place at low water. The claimant attempted to meet this by testimony 
going to shovy a bad condition of the boat. No other explanation has 
been attempted of the fact that the boat actually broke in two at iow 
water at this place. The weight of the évidence is that the boat waa. 
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Sound and strong. The sound condition of the beat, the sinking of the 
beat at low water, taken in connection with the positive évidence on the 
part of the libelants as to the depth of water, places the weight of the 
évidence with the libelant. Accordingly, it must be held that the j^ug-, 
bqat leit the canal-boat at a place where it was unsafe for her to lie, by 
reason of which ueglect the canal-boat was sunk. 

There will therefore be a decree for the libelants, with an order of réf- 
érence. 



The Calvin S. Edwards.' 

Shabpley et al. v. The Calvin S. Edwards. 

LDUtrict Court, E. D. New York. July 1, 1891.) 

SaLVAOE— DaBELIOT. 

Where a schooner waa found by salvors off the New Jersey coast, dereltct, 
with four or flve feet of water in her, and held to an anchor by a single hawser 
nearly chafed off, and was brought into port in safety in the face of a threat- 
ened storm, it was held, that the cargo of lumber aboard the vessel, and which 
was valued at $1,500, should pay a salvage of $675. 

In Adiniralty. Suit to recover salvage. 
Wing, Shoudy & Putnam, for libelant. 
Robert S. Minturn, for the vessel. 
Peter S. Carter, for cargo. 

Benedict, J. This is a claim on the part of the owners of the schoon- 
er Eleanora and the owners of the steam-tug Idlewild to recover sal- 
vage compensation for services rendered to a derelict. The schooner 
Calvin S. Edwards, laden with lumber, was discovered by the schooner 
Eleanora below Absecomb, abandoned, with four or five feet of water 
in her; the gaff, foregaff, and forebeam broken; no boats, no water- 
barrels on board; ail sails gone but the topmast staysail; held to an an- 
chor by a single hawser fastened to her bitts, and nearly chafed off; her 
■chains were overboard with no anchors attached. As she was situated, 
she would hâve held on but a very little while longer. The Eleanora, 
finding her abandoned, made a line to her, put three nien on board of 
her, and commenced to tow her towards New York, This was about 9 
o'clock in the morning, and the sea was calm. After a while the wind 
began to breeze up, and the line parted. Then another line was made 
fast to her. By the time the Eleanora had arrived with the derelict off 
Bamegat the weather was looking very ugly. About 9 o'clock in the 
€vening, the tug-boat Idlewild, coming in sight, was signaled, and asked 
to assist the Eleanora to get the derelict into port. This she agreed to 
do upori an understanding that any salvage that might be realized would 
be divided equally between the tug and the schooner. By the com- 
bined efforts of thèse two vessels the derelict was brought safely into 

>Beportied b? Edward Q, Beaediet, Eaq,., of the New Yor^ bar. 
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port. Afler this libel for salvage had been filed against the derelict and 
her cargo, it was agreed between the owiier of the derelict schooner and 
the libelants that the derelict schooner should pay a salvage of 45 per 
cent, of the sum realized at the sale of the derelict by the marshal. No 
agreement was made as to the cargo, and the question now to be deter- 
mined is as to what salvage should be paid by the cargo. No owner 
of the vessel bas appeared. The only person appearing to contest 
the demand of the salvors is the owner of the cargo. This intervenor, 
having been allowed to appear and défend for the cargo, contends that 
$250 would be sufficient salvage for the whole service, and that $100 
would be sufBcient for the cargo to pay. I cannot agrée to this conten- 
tion. The case is one of a derelict saved by the exertions of two ves- 
sels from a probable total loss. Upon the facts stated, I do not consider 
that it will be unjust to award the sum of $675 for saving the cargo, the 
value of which bas been agreed on at $1,500. 



The Sarah Thorp. 
Thames Tow-Boat Co. ». The Sarah Thorp. 

(District Court, D. Connecticut. June 11, 1891.) 

CoLLisiox — Damages— Waob8 ot Cbew op Injtjked Vessel. 

A tug was injured in a collision with a steamer, owing to the steamer's fanlt. 
Eeld, that the wages and provisions of the crew of the tug during the expected 
time she was vindergoing repairs, a period of 31 days, should not be allowed as 
damages against the steamer. 

In Admiralty. On exceptions to commissioner's report. 

The steam-tug America, owned by the Thames Tow-Boat Company, 
was injured in a collision with the steamer Sarah Thorp. On a libel by 
the Thames Tow-Boat Company it was adjudged that the collision was 
owing to the steamer's fault, and a référence ordered to a commissioner 
on the question of damages. See 44 Fed. Rep. 637. The commissioner 
made his report, and both parties excepted. 

James Parher, for claimant. 

Samuel Park, for libelant. 

Shipman, J. The questions aiise upon exceptions to the commis- 
sioner's report. Upon the first exception of the claimant $224.07 are 
deducted from the commissioner's allowance of wages and provisions for 
the second engineer, steward, tbree firemen, and two deck-hands during 
the time of repairs. It does not seem to me that thèse seamen should 
hâve been kept in the employment of the libelant at the expense of the 
claimant during the 21 days' repairs, which, before the work was com- 
menced, it was known would cost about $3,000. The other exceptions 
of the claimant and the exception of the libelant are disallowed. 

Let a decree be entered for $4,231.20, and costs to be taxed. 
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McDotIGALL V. Hayes. 
(CircMtt Court, D. Washington, W. D. July 9, 1891.) 

1. Fedubai, Courts — Jttiiisdiction — Pabties. 

in a suit by one claimlng ownership to land by conyeyance Irom one vrho bas 
made an enlry thereon under the land laws of the United States, but who bas not 
received a patent therefor, against one olaitning the ownership by virtue of a sub- 
Bequent entry, a pétition of intervention flled by the United States alleging that 
plaintift's entry was fraudulent does not malie the United States a party, to give 
the fédéral courts jurisdiction, aince courts hâve no jurisdiction to pass upon title 
to land to which the United States bas not parted with its légal title, where there is 
a controversy between a person olaiming title under the land laws of the United 
States as against the government itself. 

8. Samb. 

Since, under the law of Washington Territory, the territory was dlvlded into four 
districts, and the législature was given power to fix the time and places of holding 
courts within those districts, with the limitation that courts for the transaction of 
business in which the United States was interested or might be made a party could 
be held at no more than three places in each district, and since the législature pro- 
Vided for courts in the second district for such business at thi'ee places other than 
Montesano, and provided that the court at Montesano sbould not hâve j urisdiction 
Of Buits in which the United States was interested or a party, such court could not 
allow to be made or make the United States a party to a suit. 

At Law. 

Junius Rochester, for plaintiff. 

P. H. Winston, U. S. Atty., for the United States. 

Hanford, J. In the case of Malcolm McDougall against Green C. 
Hayes a demurrer to the eomplaint of intervention by the United States 
of America was interposed and submitted some time ago. I find from 
examining the record that this is a suit which was originally commenced 
in the territorial district court for the second judicial district of Wash- 
ington Territory, holding terms at Montesano, in Chehalis county. Mal- 
colm McDougall is the plaintiff and Green C. Hayes is the défendant 
named in the eomplaint. The suit is brought to recover possession of a 
tract of land in Chehalis county, the title to which is in the United States 
of America, no patent having been issued. The plaintiff claims own- 
ership of the property by mesne conveyances from one William Camp- 
bell, who, it appears, made an entry of the land in the United States 
district land-office, paid the government price for it, and received from 
the receiver of the land-oâice a duplicate receipt, such as the land-ofBce 
issues upon final proof being made, and which, if regularly issued, would 
be évidence of the entryman's right to a patent. The défendant, Hayes, 
never filed an answer or demurrer, or raised any issue; but, after the 
suit had been commenced, a eomplaint on the part of the United States 
of America as an intervenor in the action was presented by the United 
States attorney to the judge of that court, who indorsed upon it an order 
granting leave to file it. Subsequently there was a stipulation signed 
and filed in the case, made between the attorneys for the plaintiff and 
the attorney representing the United States, allowing the eomplaint of 
intervention to stand as the answer of the défendant, Green C. Hayes, 
Y.46F.no.l3— 52 
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and upon that the court appears to hâve made an order allowing the com- 
plaint of intervention to stapd as the answer of Green C. Hayes; yet I 
do not find in the record that Mr. Hayes ever has adopted this complaint 
of intervention as his answer in the case, and there is no issue in the 
record excepting that made between the plaintiff, by the allégations of 
his complaint, and the United States of America, by the allégations of 
its complaint of intervention. The complaint of intervention dénies the 
facts as to the regularity or legality of the entry made by Campbell in 
the land-ofïice, and affirmatively charges that the duplicate receipt was 
obtained by means of false and fraudulent représentations made at the 
land-office; then goes on to allège that subsequently, after notice being 
given, and an oppor*unity for a contest afforded, the officers of the land 
department assumed to cancel that receipt, and for this reason the United 
States claims to be the owner of the property, and resists the action by 
Iheplaintift'torecover possession of it from the défendant, Green C. Hayes. 
After the complaint of intervention had been filed at Montesano, the court 
made an order transferring the cause for trial to the district court of the 
second judicial district of Washington Territory, holding terms at Ta- 
coma, in Pierce countj'; and it was accordingly so translerred, and was 
pending upon the issues I bave stated in the court at Tacoma when that 
court went out of existence by reason of the admission of the state of 
Washington into the Union. Since then the case has been broughtinto 
the United States circuit court of the district of Washington, upon the 
assumption that this court is the successor of the territorial court as to 
this case, by reason of the fact that the United States is a party to the 
action. I think this is error, and that this court has not, and never has 
had, jurisdiction of the case, for the reason that the United States never 
has been, and could not be, a party to the action. 

In the first place, the court holding terms at Montesano never was a 
court which could bave jurisdiction of any case in which the United 
States was a party, and could not, by any order which it had power to 
make, either bring the United States into court by any compulsory pro- 
cess, or permit any officer representing the government to submit a con- 
troversy in which the United States had an interest to the détermination 
of that court. The organic law of the territory in force at that time di- 
vided the territory into four districts, and gave the législature of the ter- 
ritory power to fix the times and places o) holding courts within those 
districts, with the limitation, however, that courts for the transaction of 
business in which the United States was interested or might be a party 
could be held at no more than three places in each district. The légis- 
lature, under the authority thus given, provided for courts to be held in 
the second judicial district in several différent places, including Monte- 
sano; but in the law providing for the holding of court at Montesano it 
was expressly provided that it should not hâve jurisdiction in any case 
in which the United States was interested or a party; and it provided 
for courts to be held at Tacoma, Olympia, and Vancouver, in the second 
judicial district, which should hâve jurisdiction of such cases. So, for 
that reason, if for no other, I should hold that any attempt to make the 
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United States a party to the suit was futile and ineffective, because the 
United States could not be a party to a suit in tliat court. 

There is another reason why the United States could not be a party to 
this suit, and that is that the suit is one to establish the plaintiff's title 
to land of which the government bas not yet parted with its légal title, 
and congress has never given the courts power or jurisdiction to pass 
upon questions of title where there is a controversy between a person 
clainiing title under the land laws of the United States as against the gov- 
ernment itself. In the case of U. S. v. Jones, 131 U. S. 1, 9 Sup. Ct. 
Rep. 669, it was decided by the suprême court that a suit against the 
government to détermine questions of title under the land laws could not 
be maintained in the courts. If that is true, it seems to me that it fol- 
lowa necessarily that the United States attomey could not, by simply 
consenting on his part, confer authority or vest the power in a court to 
adjudicateany question as against the government, because to do so would 
be for the attorney to accomplish what the suprême court has said can- 
not be donc without express sanction of law enacted by congress. Until 
congress gives the courts authority to try thèse questions, the ministerial 
ofbcers of the government certainly cannot do so. I consider, therefore, 
ail the proceedings relating to the intervention of the United States as be- 
ing entirely void, and the case should be regarded as simply an action 
between Mr. McDougall, a private individual, and Mr. Hayes, a private 
individual; and there are no facts appearing in the record that would 
bring the case within the jurisdiction of this court without a written re- 
quest of one of the parties to bring it hère. No such request appears to 
hâve been made, and the record is improperly hère. An order will 
therefore be entered, on motion of the court, that the papers filed in the 
case be immediately transferred by the clerk of this court to the clerk of 
the superior court of Pierce county, which is, as to cases of this charac- 
ter, the successor of the territorial district court formerly held iu Tacoma. 



Smith v. Crosby Lumber C!o., Limited. 
(Circuit Court, W. D. Pennsylvania. June 24, 1891.) 

. Rbmovai. op Causes — Motion to Remand — Practice. 

Opou motion to remand tlie court may hear afBdavits controvertîng the alléga- 
tions of the pétition for removal. FoUowing ^my v. Manning, 88 Ped. Rep. 8(58. 

, Same — Local Préjudice. 

Whefe it appears that the défendant la a foreign corporation; that the plaintilt 
and his father 11 ve in the county in which the suit was brought; that the fatherls a 
very influential man in the county ; and that there is in the county a great préjudice 
against the defendan t, and a gênerai désire that the plalntiff may win his case,— the 
action is removable on the ground of local préjudice, 

. Bamb — Evidence. 

The faot that it is not shown that such préjudice exists in every connty to which 
the case is reiuovable by change of venue is no reason for remanding the case, whera 
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it appears that, under the etate law, the granting a change of venue in suoh caseîs 
discretionary, and that the Judge of the state court has stated that no grounds for 
removing the case exist. 

At Law. 

Mullen & McClure and P. R. Coller, for plaintiff. 

Sheridan Oorten and Simon Fleischman, for défendant. 

Reed, J. On the 17th of April, 1891 , the defendantcompany presented 
its pétition to this court, setting forth that the plaintiff was a citizen of the 
state of Pennsylvania, and the défendant was a corporation organized and 
existing under theiavvs of the state of New York, and having its principal 
place of business in the city of Buffalo; that a suit brought by said plaintiff 
against said défendant, involving over $2,000, and not yet tried was pend- 
ing in the common pleas of McKean county , Pa. ; that, on account of préj- 
udice and local influence, the défendant would not be able toobtain jus- 
tice in the state court, or any other state court to which, under the laws 
of the state, the défendant might hâve the right, on account of local 
préjudice, to remove said cause. Service of notice of the application to 
this court was proven to hâve been made upon the attorneys for the plain- 
tiff, but no appearance was made at the hearing by any one for the plain- 
tiff. The defendant's attorney presented with its pétition an afïidavit of 
the président of the company, stating that, from préjudice and local in- 
fluence, the défendant could not obtain justice in the state court. It ap- 
peared that, before the application to this court was made, an applica- 
tion, based on similar grounds, had been made to the common pleas of 
McKean county, for an order to remove the case to this court, and sev- 
eral afSdavits were presented in support of that application, and an ex- 
emplification of the record in that court was presented to me, containing 
copies of those afïidavits, which counsel read in support of his pétition 
filed hère. Thèse afïidavits averred, substantially, the existence of a 
widespread préjudice among the citizens of the county against the de- 
fendant, a gênerai sympathy for the plaintiff, and particularly for his 
father, both of whom had many friends throughout the county, and had 
been well-known business men, and were generally supposed to bave 
been ruined financially through their relations with the défendant Com- 
pany; that the case was frequently talked about, opinions expressed in 
favor of the plaintiff and against the défendant; and that a désire existed 
that the plaintiff should win his case. Thèse afïidavits also expressed 
the opinion that the défendant could not, under the circumstances, ob- 
tain a fair and impartial trial in the county. 

The proofs offered, in my judgment, justified a removal of the case to 
this court, and an order was accordingly made to that eff'ect ou April 17, 
1891. On June 20, 1891, the plaintiff filed a pétition, praying that the 
case be remanded to the state court; and, in support of his pétition, filed 
a large number of afïidavits. The pétition denied the existence of any 
préjudice against the défendant, except in the vicinity of its property; 
but it did not deny the existence of a gênerai sympathy for the plaintiff, 
and a désire that he should win his case. The affidavita presented were 
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substantially similar, and contain the averment that Ihe affiant is ac- 
quaintcd with the parties to the action, and with the people generallj^ 
throughout the county; that from his knowledge of the parties, and of 
the people of the county, he believes there isno préjudice existing against 
said défendant, and knows no reason why a fair trial could not be had in 
the county. Defendant's counsel contended on the argument upon plain- 
tiff's pétition that his application to remand should be denied, because 
he had had notice of the application for removal, and had not opposed 
it, and because there was no power in the court to order the remanding 
of the case; its power being exhausted, under the statutes now govern- 
ing removals, when the order was made for removal. He also contended 
that the defendant's afîidavits could not, under the law, be controverted ; 
and, finally, without waiving thèse positions, presented some additional 
affidavits, and argued the case upon the merits. 

As to the first ground, Judge Wai.lace bas said, in the case of Amy 
V. Manning, 38 Fed. Rep. 868, that "whetherthe proper case for removal 
exists is to be determined by the court, and, primarily, when the péti- 
tion and affidavit for removal are presented. It may be reconsidered 
upon a motion to remand, and, if such a motion is made, and the court 
is satisfied, by further argument, or by controverting affidavits, that the 
pétition ought not to bave been allowed, it bas the sarae power to vacate 
the allowance that it bas to vacate any interlocutory order made ex parte, 
which bas been improperlyor improvidently granted." And this seems 
to be in accord with the opinion of the suprême court in Re Pennsylvania 
C'o., 137 U. S. 451, 11 Sup. Ct. Rep. 141, where Justice Bradley says: 

"Our opinion is that the circuit court must be legally, not morally, satisfled 
of the truth of the allégation that from prejudiceor local influence the défend- 
ant will not be able to obtain justice in the state court. Légal satisfaction 
requires some proof snitable to the nature of the case; at least an attidavit of 
a crédible persoii, and a statement of tacts in such alfldavit whieh suflftciently 
évince the truth of the allégation. Theamount and mannerof proof required 
in each case must be left to the discrétion of the court itself. A perfunc- 
tory showing by a formai affidavit of mère belief will not be sulHcient. If the 
pétition for removal states the faots upon which the allégation is founded, 
and that pétition be veritied by affidavit of person or persons in whom the 
court bas confidence, this may be regaided as prima facie proof sufiflcieiit to 
satisfy the conscience of the court. If more should be required by the court, 
more should be ofCered." 

That the affidavit may be regarded as prima fade proof would seem to 
imply a right in the other party to controvert it. But, whatever may be 
finally settled as the proper practice, I think the présent case should be 
considered on its merits. 

The additional affidavits filed by the défendant upon the hearing of 
the motion to remand are those of résidents of McKean county, to the ef- 
fect that the father of the plaintiff bas long been a résident of the county, 
and bas resided, and now résides, within a short distance of the county- 
seat, and is an influential man, and bas a large acquaintance througb tire 
county; that there is, as a fact, a great préjudice existing in the county 
against the défendant, and that, in the opinion of tlie affiants, such prej- 
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udice and the local influence in favor of the plaintiff will hâve such ef- 
fect as to prevent a fair trial in the county. One afiBant, a justice of the 
peace, residing at the county-seat, states that he has lived there over 50 
years, and has an extensiveacquaintancethroughout the county; thathe 
knows, as a fact, there is a very great préjudice against the défendant at 
the county-seat and in several townships in the neighborhood , and nearly 
every one seems anxious that the plaintiff should win his case. Other 
affiants say that they hâve heard the case talked over, and hâve talked 
with numerous citizens of the county about it; that, almost without ex- 
ception, thèse persons hâve expressed themselves as desirous that the 
plaintiff should win, without regard to the facts of the case, — some for the 
reason that the défendant is a foreign corporation, and the plaintiff and 
his father are old résidents of the county; and others because they donot 
like the défendant, and that, with the exception of a few persons directly 
interested in the company, affiants hâve heard no one express an opin- 
ion in its favor. 

The plaintiff 's afïidavits do net controvert the statements of fact in de- 
fendant's affidavits, and, taking defendant's afîidavits as true, I adhère to 
my original opinion that this case ought to be removed. It may be 
theoretically possible that the sanie people who hâve expressed thèse ad- 
verse opinions might, if sworn as jurors, divest themselves of their préj- 
udices, and it may be possible that a jury could be obtained at the home 
of the plaintiff which would disregard ail préjudice and local influence; 
but it is a fact that, as the affidavits show, préjudice against the défend- 
ant, and local influence in favor of the plaintiff, exists; that the case is 
one of importance, and public interest in it will undoubtedly increase as 
the time of trial draws nigh; that jurors are but human, and that even 
the most ardent admirer of the jury system will hâve to admit that ju- 
ries are sometimes influenced by préjudice and outside influences, and 
without any idea of the existence of improper motives, or that they may 
disregard their oaths. In my judgment, it may be fairly presumed, 
from the facts and circumstances, that the défendant will not be able to 
obtain justice in the state court. The words of Judge Deady in Nealc 
V. Poster, 31 Fed. Rep. 53, are exactly in point. He says: 

"There may be a préjudice in favor of his adversary that may be as much 
in his way of obtaining justice as a préjudice against hitnself. The préjudice 
and local influence mentioned in the slatute is not merely a préjudice or in- 
fluence primarily existing against a party seeking a removal. It ineludes as- 
Wfil that préjudice in favor pf his adversary which may arise from the fact 
that he is long résident and favorably known in the community." 

One other question must be considered. The act of 1888 provides, 
not only that it be made to appear to the circuit court that from préju- 
dice and local influence the défendant cannot obtain justice in the state 
court where the suit is pending, but also that from such causes he can- 
not obtain justice "in any other state court to which the said défendant 
may, under the laws of the state, bave the right, on account of such 
préjudice or local influence, to remove the said cause." When the ap- 
plication of the défendant for removal was originally heard, its affidavits 
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contained an averment, in the words of the act, that it could not obtain 
justice in any other state court to which it had a right to remove the 
case; but there were no such facts set forth as would legally satisfy the 
court, if it were a question of fact. The question is directly raised bj^ 
the pétition of the plaintifF, which dénies that any such préjudice or 
local influence exists as to prevent a fair trial in any other court of the 
atate. I see no reason to change the conclusion to which I came when 
the pétition for removal was presented. An examination, then and now, 
failed to discover any authority upon this clause of thestatute except the 
case oï Eobison v. Hardy, 38 Fed. Èep. 49. In that case it appeared that 
there was a statute in Illinois providing that, when the party l'eared that 
he would not receive a fair trial on account of préjudice or influence, the 
court might order the removal to some other convenient coanty ; and the 
•court held that there was no satisfactory évidence that the défendant could 
not receive a iàir trial in some other state court, and refused to make the 
order of removal. Apparently, under the Illinois statute the party, up- 
on expressing his fear or belief that he could not obtain a fair trial, pos- 
sibly substantiating his belief by some statements of fact, was entitled as 
of right to a removal; the court having the power to deternnno the coun- 
ty to which the case should be sent. But in Pennsylvania, removal on 
the ground of préjudice or local influence is not a matter of right. By 
.statute two classes of removals are provided for, — one as a matter of 
right, which class includes disqualification of a judge from interest or 
relationship; the fact that the county, any municipality therein, or oflfi- 
cers thereof, are parties to the suit; the interest of a large number of the 
inhabitants in the question involved in the case; and certain suits for the 
recovery of purchase money for real estate bought in other countiesthan 
that in which the real estate is located. In thèse cases the statutes pro- 
vide that the order of removal shall be made as a matter of right. As 
distinguished from the former is a second class, which the statutes pro- 
vide inay be removed if it âppear to the satisfaction of the court that 
local influence or préjudice exists, or that a fair and impartial trial can- 
iiot be had, in the county in which a cause is pending. In providing a 
mode of procédure, the statutes require, in référence to the first class, 
that the court be satisfied of the truth of the statements made by the 
petitioner, in which case it shall award a change of venue; but in référ- 
ence to the second class the provision is that the court shall hear the 
parties, and may refuse or award such change of venue as in its discré- 
tion it shall see fit. This case is not one which the défendant has the 
right to remove to any other state court, and is not within the condition 
imposed by the act of 1888. But should it be held that "a right to re- 
move " was satisfied by the statute, which provided a means to remove to 
another county, (becausethe state court must be presumed to exercise its 
discrétion in a légal way, and properly,) then an examination of the rec- 
ord shows that the court has already passed upon the merits of that ques- 
tion. When the application was made to the state court to order the 
■removal to this court, that court refused to make the order, properly 
holding it had no power to do so. Counsel for défendant then applied 
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for a temporary gtay of proceedings, until he could apply to this court 
for an order of removal. The same statement of facts was before that 
court which was subsequently made in this court. That court refused 
his application for stay, and, in an opinion filed, said: 

"Moreover, I am not satisfied of the necessity of removing this cause. In 
my opinion, the défendant can hâve a fair trial in this county, notwithstand- 
ing the ex parte affldavits tliis day flled by the défendant. Judges and lavv- 
yers know that it is not difflcult to procure such affldavits." 

This conclusion by the state court rendered it ap2)arent to me that 
there was no prospect that the défendant could obtain a change of venue, 
and that the only question to be considered was that of a fair and im- 
partial trial in the county in which the case was pending, and not in 
other counties to which it could not obtain a removal. 

The motion to remand must be refused. 



Dow V. Beadstbeet Co. et al. 
(.Circuit Cmirt S. D. loiva, W. D. June 15, 1891.) 

1. Removal of Causes — Sepakable Coxteovbrst. 

A pétition by a citizen of lowa Jointly against a mercantile agenoy, a résident of 
Connecticut, and its alleged correspondent, a citizen of lowa, which allèges tha.t the 
latter sent to the former a false statement as to plaintiff's financial condition, and 
that the former pu blished itto its subscribers, does not présenta separable contro- 
versy, to entitle défendant mercantile agency to remove the case to the fédéral 
court. 

3. Same — Joinder of Sham Paett — Pkactice. 

In such case the mercantile agency may show by proper allégations in a pétition 
for removal from the state to the federal"court, and by proof, that its co-defendant 
■was joined with it merely for the fraudulent purpose of defeating the Jurisdiction 
of the fédéral court. 

At Law. Motion to remand. 

Berryhill & Henry, Kauffman & Guemsey, and /. C. Connor, for plaintiff. 

Cole, McVey d: Cheshire, for défendants. 

Shiras, J. In the pétition, filed in this case in the district court of 
Crawford county, lowa, it is averred that the Bradstreet Company is a 
corporation created under the laws of the state of Connecticut, engaged 
in carrying on the business of a mercantile agency throughout the United 
States; that the défendant H. S. Green is an agent and correspondent 
of said Company, located at Dow City, Crawford county, lowa; that on 
or about the 21 st of December, 1890, said Green sent to the office of the 
Bradstreet Company at Des Moines, lowa, a telegram stating that the 
plaintiff, who was engaged in business at Dow City, lowa, had trans- 
ferred a large quanti ty of real estate, and on the 24 th of December, 1890, 
said Green sent or caused to be sent tothe Bradstreet Company a furlher 
telegram to the effect that plaintiff had failed in business; that the Brad- 
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Street Company caused to be published to ail of its subscribers the in- 
formation contained in the telegrams mentioned; that the statements thus 
forwarded by Green and published by the company were false, and 
worked great injury to plaintiff, causing him damages in the sum of $100,- 
000, for which amount judgment is prayed against the défendants. The 
défendant company in due season filed a pétition for the removal of the 
case into this court, averring therein that the company was, when the 
suit was brought, and continues to be, a corporation created under 
the laws of the state of Connecticut; that the plaintiff was and is a 
citizen of the state of lowa; that the défendant Green was and is a 
citizen of lowa ; that the action involved two controversies, — one against 
the défendant Green for sending the alleged false information by teie- 
gram to the company, and the other against the company for commu- 
nicating or publishing the same to its subscribers, — and that the con- 
troversies are separable, and for that reason the case is a removable one, 
and further, that the défendant Green is joined as a défendant to prevent 
a removal of the case; that he is a sham défendant, bas no interest in the 
controversy, never was the agent of the company, never sent any tele- 
gram to the company touching the plaintiff, and bas no connection with 
the matter, and is simply joined as a défendant for the purpose of de- 
feating the jurisdiction of this court. In support of the pétition for re- 
moval the affidavits of the agent of the company at Des Moines and of 
the défendant Green are filed, in which it is averred that Green was not 
ths agent or correspondent of the company at Dow City or elsewhere; 
that he did not furnish any information, by telegram or otherwise, tothe 
company in regard to the plaintiff, and had no connection, direct or in- 
direct, therewith. A transcript of the record having been filed in this 
court, the plaintiff now moves for an order remanding the case to the 
state court, and thus the question of the jurisdiction of this court is pre- 
sented for f^etermination. In support of the rightof removal it is urged 
on behalf of the défendant company that the case présents separable con- 
troversies, within the meaning of the statute, — one against Green for 
sending the telegrams to the company, and thereby publishing the same 
to the company; and another against the company, for publishing thèse 
telegrams to its subscribers. The able argument submitted by counsel 
for the company clearly demonstrates that the plaintiff might bave 
brought two separate actions against the respective parties upon the facts 
alleged in the pétition, but the question is, bas the plaintiff in fact done 
so, or bas he chosen to déclare jointly against the défendants? As stated 
in Cooley on Torts, 194: 

"In gênerai, ail persons in any manner instrumental in making or procur- 
ing to be made tlie defamatory pul)lication are jointly and severaliy responsi- 
ble therefor." 

In determining whether the case présents separable controversies, the 
allégations of the déclaration or pétition are held to be true, and the ques- 
tion is to be solved by the issues thereby presented. Railroad Co. v. 
Graijson, 119 U. S. 240, 7 Sup. Ct. Ilep. 190. In Pirùi v. Tvedt, 115 
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U. S. 41, 5 Sup. et. Rep. 1034, 1161, which was an action for a mali- 
cious prosecution, it is said: 

"There is hère, according to the complaint, but a single cause of action, and 
that is the Hlleged malicious prosecution of the plaintiffs by ail the défendants 
acting in concert. ïhe cause of action is several as well as joint, and the 
plaintiffs might bave sued ea'h défendant or ail jointly. It was for the plain- 
tiffs to elect which course to pursue. ïhey did elect to proceed against ail 
jointly, and to this the défendants are not perniitted to object. The fact that 
a judgment in the action may be rend<^red against a part of the défendants 
only, does not divide a joint action in tort into separate parts, any more than 
it does a joint action on contract." 

See, also, Sloane v. Andmon, 117 U. S. 276, 6 Sup. Ct. Eep. 730. 

In the pétition filed herein the publications compiained ofas causing 
damage to the plaintilf were those made by the défendant company to 
their subscribers, and the défendants are declared against for thèse pub- 
lications, as being jointly instrumental in bringing theni about; and 
hence the pétition must be construed as a joint déclaration against the 
del'endants. As the plaintifï and the défendant Green are both citizens 
of the state of lowa, and as the pétition does not présent or include a 
separable controversy between the plaintiff and the défendant corpora- 
tion, the jurisdiction of this court cannot be sustained upon that ground.. 

The next question for détermination is thatarising upon the averment 
of the pétition for removal, that Green is but a sham party, having been 
joined as a défendant for the purpose of dei'cating tho jurisdiction of this 
court. The first point for considération is whether, if true, such faet 
can be shown in aid of a pétition for removal filed by the real défendant. 
The principle lias always been recognized that the joinder of purely nom- 
inal parties in an action cannot defeat the removal of the cause by the 
real party in interest if tlie jurisdictional facts exist as to him. Wood 
V. Davis, 18 How. 467; Semng-Mnchine Cases, 18 Wall. 553; Bacon v. 
Rives, 106 U. S. 99, 1 Sup. Ct. Rep. 3. If, then, in determining the 
question of jurisdiction, either original or by removal, it is perniissible 
to ignore the présence of parties who, upon the record, appear to be 
purely nominal parties, having no real interest in or relation to the cause 
of action, should not the same rule apply in case it appears that a given> 
party has been made such, solelj' for the purpose of defeatiug the right 
of removal to the fédéral court, without such party having any interest 
in the subject of litigation? In the case of Society v. Ford, 114 U. S. 635, 
5 Sup. Ct. Rep. 1104, it was held that the colora ble or fraudulent as- 
signraent of a cause of action from A. to B., the latter being a citizen of 
the same state as the détendant, and the suit being brought in the name 
of B., could not be availedof as ground for removal, which right would 
hâve existed had the suit been in the name of A. It was held that the 
colorable or fraudulent nature of the assignment would be a défense to 
the action as brought, but that proof of the fraudulent purpose of the 
assignment would not bave the effect of changing the action from one 
between citizens of the same state to one between citizens of différent 
States. To the same effect was the ruling in Oakley v. Goodnow, 118 U. 
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S. 43, 6 Sup. et. Rep. 944. In those cases there was but a single 
plaintifif, ^iid therefore th,e question of the joinder of nominal, immate- 
rial, or sham parties with the real parties in interest was not presented. 
In Arapahoe Co. v. RaUway Co., 4 Dill. 277, Justice Miller ruîed that — 
"It would be a very dangeroiis doctrine, — one utterly destructive of the 
rights which a man has to go into the fédéral courts on aceount of his citizen- 
ship, — if tlie plaintifE in the case, in instituting his suit, can, wiUioutany 
right or reason or just cause, join persons who hâve not the reqnisite ciiizen- 
ship, and thereby destroy tlie rights of parties in fédéral courts. We must 
therefore be astute not to permit devices to become successf ul which are used 
for the very purpose of destroyiug tliat rlght." 

The ruling of Justice Miller in this case was cited approvingly by 
the suprême court in Walden v. Skinner, 101 U. 8. 577. The reason- 
ing which sustains the doctrine, which îs now too firmly established to 
be called in question, that in determining the jurisdiction of the circuit 
court of the United States regard will be had only to the citizenship of 
the real parties in interest, disregarding wholly ail nominal or immate- 
rial parties upon the record, seems to me to be equally applicable to 
■cases wherein it is raade to appear that a party, having in tact no inter- 
est in or actual connection with the subject of litigation, has been joined 
as a party with those actually interested, for the sole purpose of defeating 
the jurisdiction of the fédéral court. A fraud of this nature, if success- 
ful, deprives the citizen of a right conferred upon him by the constitu- 
tion and laws of the United States, and it certainly .uust be true that it 
cannot be perpetrated without a remedy existing for its correction. Un- 
less this be so, then it is possible to defeat in every instance the right of 
removal, when the same dépends upon the citizenship of the adversary 
parties, by the easy device of joining as a party one who has no interest 
in the case, but who is a citizen of the same state as the plaintifî'. In 
Plymouth Min. Co. v. Amadw Canal Co., 118 U. S. 264, 6 Sup. Ct. Rep. 
1034, it was said: 

"Under thèse circumstances, the averments in the pétition that the défend- 
ants were wrongfully tnade to avoid a removal can be of no avail to tlie cir- 
cuit court upon a motion to remand, until they aie proven; and that, so far 
as the présent record discloses, was not attenipted. Tlie affirmative of tlie 
issue was on petitioning défendant. ïliat corporation was the luovlng party, 
and was bound to make out its case." 

In RnUroad Co. v. Wangelin, 132 U. S. 599, 10 Sup. Ct. Rep. 203, is 
found the following: 

"As to the suggestion, made in argument, that the Southeast and St. Louis 
Ry. Company whs fraudulently joined as a défendant in llie state court for the 
purpose of depriving the Louisville and îsTashville R. R. Company of theri;iht 
to remove the case iiito the circuit court of the United Stales, it is enough to 
say that no fraud was alleged in tiie pétition for removal, or pleadedor oftered 
to be proved in the circuit court." 

Although not, perhaps, express adjudications upon the question, thèse 
intimations of the views of the suprême court support the doctrine that 
it is open to a party who desires to remove a case brought against him 
to show upon proper allégations and proof that a co-delendant has been 
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wrongfuUy joined with him for the fraudaient purprtse of defeating the 
actual right of removal to the fédéral court, and this is the conclusion 
reached in the présent case. To properly présent the question, the allé- 
gations of fact relied upon as showing the fraudulent joinder of the party 
should be made in the pétition for removal, unless they otherwise appear 
upon the face of the record. If the facts alleged, if true, make out the 
charge of fraudulent misjoinder of parties for the purpose named, and 
the other party desires to take issue upon the truth thereof, then the trial 
thereof must be had in the fédéral court, for, as is said by the suprême 
court in Railroad Co. v. Daiightry, 138 U. S. 298, 11 Sup. Ct. Rep. 306, 
"it is thoroughly settled that issues of fact raised upon pétitions for re- 
moval must be tried in the circuit court of the United States." See, 
also, Oarson v. Hyatt, 118 U. S. 279, 6 Sup. Ct. Rep. 1050; Railroad 
Co. V. Dunn, 122 U. S, 613, 7 Sup. Ct. Rep. 1262; Grehore v. Eailroad 
Co., 131 U. S. 240, 9 Sup. Ct. Rep. 692. As already stated, in the pé- 
tition for removal filed in this cause, the same being underoath, the allé- 
gation is expressly made that the défendant Green never was the agent 
of the Bradstreet Company, did not send the telegrams referred to in 
plaiutiff's pétition, had no connection therewith, and that he is joined as 
a co-defendant without reason therefor, and for the express purpose of 
defeating the jurisdiction of this court, and in support of the pétition the 
affidavits of the agent of the défendant company and of H. L. Green are 
filed. The motion to remand does not raise an issue upon the facts thus 
alleged and sustained, but présents the légal questions already discussed, 
and upon thèse the ruling must be adverse to the motion to remand. 
We are as yet without précédents to guide us in determining the proper 
practice to be foUowed in cases of this character. No objection is now 
seen to the course pursued in the présent case. By setting forth fully in 
the pétition for removal filed in the state court the facts relied on as the 
basis for the charge that the joinder of a sham défendant bas been made 
for the fraudulent purpose of defeating thereby the right of removal to 
the fédéral court, the state court is enabled to détermine wliether, upon 
the face of the record, the case is a removable one, assuming the facts 
alleged to be true; and by filing affidavits in support of the facts averrod 
in the pétition for removal formai évidence is submitted for the consid- 
ération of the fédéral court, and, if the facts set forth in the affidavits 
are deemed sufficient, no further évidence need be submitted unless is- 
sue is taken in some form upon the allégations of fact, when such issue 
will stand for trial in the fédéral court upon the évidence to beintroduced 
by both parties thereon. Treating the présent motion to remand as be- 
ing intended to présent only the légal questions arising upon the face of 
the record, and as not presenting an issue of fact upon the allégations of 
the pétition for removal, the same is overruled. 
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De La Veegnb Refrigerating Mach. Co. v. Montgomery Brewinq 

Co. et al. 

{Circuit Court, M. D. Alabama. May Term, 1891.) 

1. FEDERAL Courts — Equitt Jurisdiotion — Enforcement of Mechanics' Liens. 

ïhe lact that the right to enforce a mechanic's lien is given by a state statuts, 
and that it conféra an adéquate and complète remedy at law in the state courts, 
does not take away the équitable jurlsdiction of a fédéral circuit court, where the 
parties are résidents of différent stales, and the amount in controversy exoeedS 
$2,000. 

S. Same. 

Where the remedy given by a state statute for the enforcement of mechanic's 
liens is essentially équitable in its nature, the fact that jurlsdiction over such cases 
has been given to courts of law within the state does not deprive the equity side of 
a fédéral circuit court of jurisdiction over an action to enforce such a lien. 

In Equity. Heard on demurrers to bill. 

J. M. Falkner, J. M. White, and John M, ChiUon, for complainant. 

Tompkins & Troy, for défendants. 

Bruce, J. The complainant company claims of the défendants the 
sum of $20,539.45, and interest thereon since June 26, 1890, balance 
due on a contract for the sale of machine and apparatus for the manu- 
facture of ice, which complainant allèges it sold and delivered to the de- 
fendants in Montgomery, Ala., according to the terms of their contract, 
and claims the enforcement of a lien upon the building, machinery, and 
land upon which the same is situate, under the law of Alabama which 
is known as the "Mechanic's Lien Law," or the "Lien of Material-Men," 
the provisions of which complainant allèges it has fuUy complied with, 
and is there.ore entitled to the enforcement of the lien for the balance 
due and unpaid on ihe contract. To this bill demurrers are interposed 
by the défendants, and several grounds are named and relied on against 
the maintenance of the bill. 

It is claimed that the circuit court of the United States in equity has 
no jurisdiction to enforce the lien hère claimed, and that the complain- 
ant has a plain, adéquate, and complète remedy at law. The com- 
plainant is a résident citizen of the state of New York, and the défend- 
ants are résident citizens of the state of Alabama; the amount in con- 
troversy is over S2,000; and, that being so, the complainant, at its élec- 
tion, is entitled to his remedy in the courts of the United States, in so 
far, at least, as the United Stales courts can give the remedy, and under 
the circumstances the court will not refuse to entertain the suit of com- 
plainant, unless it clearly appears, under well-.settled rules, that the re- 
lief sought is not within the power and jurisdiction of the court. The 
lien claimed is statutory, created by the law of Alabama. It is a gên- 
erai rule that when new rights are created by law, and a remedy is given 
to enforce them, the party invoking the enforcement of the right must 
pursue the remedy given by the statute. Up to a récent period the 
remedy given by the law of Alabama to enforce the mechanic's and ma- 
terial-man's lien was at law, and not on the equity side of the court; and 
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the suprême court of Alabama, in the case of Chandler v. Hanna, 78 Ala. 
390, held the right to enforce the lien to be exclusive on the law side of 
the court. Now, however, and since 1886, the law of Alabama gives 
the courts of equity of the state concurrent jurisdiction with the courts 
of law to enforce this character of lien. It may be conceded, however, 
that it is not important for us to inquire particularly as to the remedy 
or remédies given by the laws of Alabama to enforce the right in ques- 
tion; for in this court, while the rights of parties, whether they arise 
under the common law or the law of the state, are recognized and en- 
forced, yet the remédies to be applied are not those provided under state 
statutes, but are such as obtain in this jurisdiction. It is well settled 
that state statutes cannot add to or take from the jurisdiction of the 
United States courts. In Payne v. Hook, 7 Wall. 430, it is said: 

"We hâve repeatedly held that the jurisdiction of the courts of the United 
States over controversies between citizens of différent states cannot be im- 
paired by the laws of the states which prescribe the modes of redress in their 
courts, or which regulate the distribution of tlieir judieial power. * * * 
The equity jurisdiction conferred on the fédéral courts is the same that the 
high court of chancery in England possesses, is subject to neitlier limitation 
nor restraint by state législation, and is uniform throughout the différent 
states of the Union." 

The case made is for the enforcement of a lien upon machinery, and 
the real estate upon which it is situated, in the city of Montgomery, 
Ala.; and the com{)lainant cornes into equity in the circuit court of the 
United States, and asks, not simply that the amount due shall be judi- 
cially determined, but also that the lien which it claims upon the prop- 
erty shall be enforced by a decree for the sale of the property, and the 
satisfaction of the decree from the proceeds of sale. The défendants, by 
their demurrers, say the remedy at law is plain, adéquate, and complète. 
Why, therefore, corne into equity? It is to be borne in mind that the 
complainant elects to seek its remedy in the circuit court of the United 
States; and certainly this court will not remit it to the remedy at law 
in a state court, however full and complète that may be. In the case 
of Ex parte McNiel, 13 Wall. 243, the court says: 

"It is urged, furlher, that a state law could notgive jurisdiction to the dis- 
trict court. Tliat is trne. A state law cannot give jurisdicliun to any 
fédéral court; but that is not a question in this case. A state law may give 
a substantial riglit of such a character that, where there is no impediment 
arising from the résidence of the parties, the right may be enforced in the 
proper fédéral tribunal, whether it be a court of equity, of admiralty, or of 
commun law. ïhe statute in such cases does not confer the jurisiliction. 
That exists already, and it is invoked to give effect to the right by applying 
the appropriate remedy. This princijile may be laid down as axiomatic in 
our national jurisprudence. A party forfeits nothing by going into a fédérai 
tribunal. Jurisdiction having attaehed, his case is tried there upon the same 
punciples, and its détermination is governed by the same considérations, as 
if it had been brought in the proper state tribunal of the same locality." 

To same effect is the case of Dennick v. Railroad Co., 103 U. S. 11; 
also, Bolland v. Challen, 110 U. S. 15, 3 Sup. Ct. Rep. 495; Gaines v. 
-Fuentes, 92 U. S. 20. 
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It is clear, theti, that there must be a remedy in this court ; and the 
question is, on which side shall it be, at law or equity? It is claimed 
that being a statutory lien that is sought to be enforced, and not an 
équitable lien, it is therefore not the subject of equity jurisdiction. The 
mère fact that it is a lien that is sought to be enforced does not indicate, 
perhaps, that its enforcement falls on the equity side of the court. Com- 
mon-law liens and liens by attachment may be said to be strictly légal 
in their nature, and not the subjects of equity cognizance; but the lien 
hère in question, though the création of the statute of the state, is upon 
real estate, upon which there may exist prior or subséquent liens held 
by persons who are proper parties to a suit aBecting the title to the prop- 
erty; and is such a lien in its nature more properly one of cognizance of 
a law or equity court? In Payne v. Hook, cited supra, it is said : 

"It is not enough that there is a remeJy at law. It must be plnin and 
adéquate, or, in other woids, as practieal and efficient to the ends of justice 
and its prompt administration as the reraedy in equity." 

The lien in the case at bar is in its very nature such as that equity, 
with its flexible modes and powers, can more fully mete ont justice to 
the parties to the suit than is possible to be donc in a court of law, with 
its more strict and unbending rules. On this subject we hâve the au- 
thority of the suprême court of Alabama, to which we look for the au- 
thoritative exposition of her own laws. In the case of Trammell v. Hud- 
mon, 78 Ala. 224, the court say, in the case of the enforcement of a 
mechanic's lien : 

"The whole proceeding is in the nature of a bill in equity for tha enforce- 
ment of a lien on land, ail persons interested in the matter in controversy or 
in the property souglit to be subjected tothe lien being autliorized to be uiade 
parties." Citing Code, § 3447. 

An examination of chapter 6 of the Code, which créâtes the lien of 
mechanics, employés, and material-men, shows that the remedy there 
given is essentially équitable in its nature, rather than légal. The law- 
making power of the state can distribute the judicial power, and give 
the law courts powers, and prescribe modes of proceeding, which are 
équitable in their nature; but, however much this may be donc in state 
Systems of jurisprudence, though they may be blended and the distinc- 
tion between law and equity donc away with, that cannot obtain in the 
United States courts so long as the constitution, art. 3, § 2, provides: 
"The judicial power shall extend to ail cases in law and equity atising 
under this constitution." It is a matter of more than doubt if the 
circuit court of the United States, on the law side of the court, could 
give the remedy the complainant hère seeks. There is no scope hère 
for the opération of the state statute in so far as it furnishes a mode 
of proceeding, and a remedy to enforce a mechanic's lien. This court, 
in law or in equity, can proceed only upon well-recognized rules and 
principles applicable to the administration of the law in the United 
States courts. To undertake hère to carry ont the state statute, and ap- 
ply the équitable rules provided in chapter 6 of the Code of Alabama, 
on the subject of mechanics' liens, would be to ignore the distinction 
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between equîty and law which the courts of the United States hâve main- 
tained for more than 100 years. The conclusion is inévitable that the 
complainant's remedy hère is upon the equity side of the court. I do 
not find where this précise point has been discussed by the suprême 
court of the United States, but there are cases where that court has main- 
tained suits in equity to enforce niechanics' and material-men's liens cre- 
ated by state législation. They are the cases of Davis v. Alvord, 94 U. S. 
546; Canal Co. v. Gordon, 6 Wall. 561. VVhile in neither o/' thèse cases 
is the question discussed, and the record does not show the question 
made hère was there made, still, in a matter touching the power and 
jurisdiction of the court to render its decree, thèse cases must be recog- 
nized as authority for the exercise of the jurisdiction of the court. Upon 
this question I note that the counsel on the respective sides both cite 
from Pomeroy's Equity and Jones on Liens, both writers of accepted 
authority; and yet the fact that both sides find support from thèse au- 
thors shows that the law may not on this question be regarded as well 
settled. The view taken seems to be supported in 3 Pom. Eq. Jur. 
§ 1269, and in 1 Jones, Liens, § 1042. It results from this examina- 
tion of the question that the demurrers are overruled, and it is so or- 
dered. 



Inez Mm. Co. V. Kinney et al. 

(Circuit Court, D. Idaho. June 30, 1891.) 

1. JtiBisDiCTiON— Mining Cases — Construction of XTnited States Laws. 

The question of the discovery of a mining claim within tbe limits of another 
valid ttiining claim in volves the construction of a congressional act, but, having al- 
ready been construed by the suprême court of the United States, cannot be recon- 
sidered by the inferior national courts. 
Same — Aeandonment or Claim. 

Abandonmeut of a mining claim is not dépendent upon any law of congress. In 
determining any question of abandonment, the construction of no act of congress 
is involved, and its considération does not give the United States courts Jurisdic- 
tion. 
(Syllabus by the Court.) 

In Equity. 

Albert Hagan and Franh Ganahl, for plaintiff. 
W. B. Heyhum, for défendants. 

Beatty, J. This action was commenced in a district court of Idaho 
territory for the purpose of quieting the title to the plaintifï's mining 
claim, known as the "Oakland," and to restrain the détendants from in- 
terfering with plaintifPs possession thereof; while the défendants justify 
their action upon the ground that they own the premises in question as 
the"Colonel Sellers" mining claim. The action is intheform indicated 
by statutes of said territory, then in force. It appears from the record 
that after the cause had been tried, and while under considération by 
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said territorial court, the défendants on the 9th day of July, 1890, filed 
in said court their request for the transfer of the cause, and their affida- 
vit alleging "thatthe adjudication of the issues involves the construction 
of the acts of congress," and "that the sum and value iiivolved in said 
action exceeds the sum of two thousand dollars, exclusive of costs;" that 
on the 12th day of said month the défendants filed in said court another 
affidavit, in which it is alleged: (1) That the plaintiffs Oakland claim 
includes ail of défendants' Colonel Sellers claim. (2) That the original 
location of the Oakland mining claim was made within the limits of, 
and upon the discovery of, a valid mining claim called the "Mutual 
Benefit Fraction;" "that, at the time of such attempted location of the 
Oakland, the Mutual Benefit Fraction was a valid and subsisting claim, 
and that said Oakland location was void under said act of congress." (8) 
"That the plaintiff amended the location of its said Oakland claim, and 
défendants claim that said amended location was and is void under said 
act of congress, because the discovery point of the amended location of 
said Oakland was knowingly included within the staked boundaries of 
an adjacent légal mining claim, called the 'Sierra Nevada Lode.'" And 
(4) "that in said action plaintiff claims under said act of congress a right 
to abandon a mining claim for the benefit of parties, to be chosen by 
the parties so abandoning, and that it can acquire title by such acts of 
abandonment;" which défendants dispute, and say "that ail thèse ques- 
tions necessarily involve the construction of said act of congress;" that 
on the 17th day of October, 1890, the défendants file in this court, as 
the record of the cause, what purports to be copies of the original papers 
and files in the case. On April 9, 1891, the plaintiff' files its motion in 
this court to dismiss such record, for the reason, among others, that it 
is a transcript of and not the original files; and on the succeeding day 
the défendants file their motion for an order upon the state court to trans- 
mit to this court such original files; and they therein allège that the sum 
and value in controversy exceeded, when the suit was commenced, the 
sum of $2,000, exclusive of interestand costs, and that the mining prop- 
erty involved was atthe time worth $5,000. Both motions were consid- 
ered together, and in harmony with the ruling of this court, in the case 
of Burke v. Mining Co., 46 Fed. Eep. 644, the plaintiff's motion, in so 
far as it is based upon the reason above specified, and the défendants' 
motion, are denied. 

As disclosed by the record and arguments in the cause, but two ques- 
tions remain for détermination. What was the value at the commence- 
ment of the action of the matter in dispute? And is the construction 
of any law of the LTnited States involved? The matter in dispute must 
be that particular tract of mining ground claimed by each party. While 
it does not appear just what that is, it may be inferred, from some state- 
ments in the record that it is the whole of défendants' claim, being a 
pièce of ground 320 feet long by about 190 feet wide. But there is not 
in any part of the record, prior to the papers moving the transfer of the 
cause, any statement whatever of the value of any ground or of any mat- 
ter in dispute. As has been frequently held, the allégation in defend- 
v.46F.no.l3— 53 
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ants' affidavit, of Ju]y 9th is only an assertion of value at that date, and 
not at the time the action was commenced. However, if the statements 
of value made in défendants' said motion for an order on the state court 
may still be considered, notwithstanding the overruling of the motion 
itself, they are amply sufScient to show the necessary value at the insti- 
tution of the action to give this court jurisdictiou. 

What issue herein involves the construction of any congressional law 
is the remaining question for solution. It is not now disputed that when 
any question, arising under the laws of the United States, has been once 
clearly and unequivocally adjudicated by the suprême court, it is no 
longer a proposition for judicial inquiry by the inferior national courts. 
No issue growing out of any statute, which has been once so adjudicated, 
can be said to involve in its détermination the construction of such stat- 
ute. It has been construed; there is nothing left to construe. AU there 
is left is to follow the construction given. Neither is it sufiicient, in any 
case, only that a right is involved which is granted by some act of con- 
gress, but there must be an actual contest as to the proper construction 
of such act, in the adjudication of the right, the same having never been 
authoritatively construed. The rule is well stated in Slarin v. City of 
New York, 115 U. S. 257, 6 Sup. Ct. Rep. 28, that if "it appears that 
some title, right, privilège, or imniunity, on which the recovery dépends 
■will be defeated by one construction of the constitution or a law of the 
United States, or sustained by the opposite construction, the case will 
be one arising under the constitution and laws of the United States, 
within the meaning of that term as used in the act of 1875; otherwise 
not." 

Turning, now, to the pleadings, it will be found they constitute an ac- 
tion framed in pursuance of the statutes of Idaho for the quieting of the 
title to a pièce of mining ground, which is no diff'erentin form from an ac- 
tion to quiet the title to any other land, the title to which aepends upon 
some act of congress. The laws of congress are the basis of title to 
both minerai and agricultural lands, but that the title is involved is 
not alone sufRcient to give a fédéral court jurisdiction. The question 
of jurisdiction in an}^ such case is governed by the fact that such laws 
must or must not be construed in reaching a conclusion. The action 
based upon an adverse claim to an application for patent to mining ground 
is an apparent exception to this rule, but jurisdiction in that action is 
not based alone upon a question of construction of the law. That action 
is especially contemplated by the statute; the government has instituted 
it as one of the means to the primary disposai of its domain. To dé- 
termine some questions, it substitutes a court for its land-ofïice, and to 
some extent the government is interested that the just conclusion shall 
be reached. The form of this action is not based upon any law of 
the United States. Does the adjudication of the right involved dé- 
pend upon the construction of any such law? In défendants' affida- 
vit of July 12th it is stated that the discovery of plaintiff's said Oak- 
land claim, as well as of the amended location thereof, was within 
the limits of another valid mining claim, and it is alleged this involves 
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the construction of the mining acts of congress. This would be true, but 
for the fact that this question haa already been distinclly determined in 
Gwillim V. DonneUan, 115 U. S. 45, 5 Sup. Ct. Rep. 1110. Such affi- 
davit further recites "that in said action plaintiff claims under said 
aet of congress a right to abandon a mining claim for the benefit of par- 
ties to be chosen by the parties so abandoning, and that it can acquire 
title by such acts of abandonment." As the plaintiff makes no such 
direct allégation, it is presumed such was défendants' déduction from the 
complaint, which shows that the claimants of the Mutual Benefit Frac- 
tion located substantially the same premises as the Oakland, and after- 
wards amended the notice and location of said Oakland. Adopting, how- 
ever, the défendants' view that the pleadings show such abandonment, 
it beéomes pertinent to inquire what act of congress must be construed 
to détermine the rights based upon any abandonment of a mining claim. 
The mining act itself makes no provision for or référence to the abandon- 
ment of a claim. It does provide for its forfeiture on failure to perform 
the annual work required. Forfeiture can occur onlyat the tennination 
of the prescribed period, and is the créature of a positive statute. What 
is abandonment? No statute, at least not our mining statute, defines it. 
The common law of the land defines it as the relinquishment, the abso- 
lute forsaking, of a right. It is a question of intention, and oacurs the 
instant the intention is formed. It is a law recognized and existing ey- 
erywhere, and lotig beforC the enactment of our mining statutes, before 
their existence, it had been directly applied to mining inte 'ests and rights 
to which it was claimed to be especially applicable. Its first récognition 
in such interest in the west was, I believe, in 1856, in the case of Davis 
V. Butler, 6 Cal. 510, which was followed by many subséquent cases in 
California, Nevada, and elsewhere, both before and since the enactment 
of our mining statute. It was, in 1850, {McGoon v. Ankeny, 11 111. 
558,) applied to slag which had been cast away, and it has long been 
applied to most rights which hâve been voluntarily surrendered and 
abandoned. It is in no sensé provided for or prescribed by our mining 
laws. It is simply a gênerai rule of property applied to mining rights. 
To détermine its effect in any mining action, a construction of the United 
States mining laws cannot be involved. The conclusion being that tliis 
court has not jurisdiction of this cause, it is ordered that it be dismissed, 
and remanded to the proper state court. 
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McDonald et d. v. Yungbluth et al. 
(Circuit Court, S. D. OMo, W. D. July 11, 1891.) 

1. SpEOiFic Pebpokmance— Vendob ANn Vendée— Trust ' 

It is no objection to a spécifie enforcement of a ccatract to col vey land that the 
légal title is held by one not a party to the contract, where such person is a party 
to the suit, and it appears that he holds the title in trust for the vendors. 

2. Same — Statute of Pkauds. 

Where one who has agreéd to seË certain land reçoives the full considération 
therefor, and then fraudulently gives a deed conveying only part of the land, a spe- 
ciiîc enforcement of the contract may be had in equity, even though the contract 
was oral. 

3. Same— Lâches. 

Where the relations between vendorand vendee are so Intimate and friendly that 
the vendee has every confidence in the vendor, the vendee's failure to examine the 
deed before accepting it does not prevent him from seeliing équitable relief, where 
the deed does not conform to the contract of sale. 

In Equity. 

Ramsey, Maxwell <& Ramsey and Slephens, Liiicoln & Smith, for complain- 
ants. 

Archer <fc McNeil and FoUett & Kelky, for respondents. 

Sage, J. The testimony in this cause sustains the averments of the 
bill that, shortly prior to the date of the deed hereinafter mentioned, 
the respondents, John Yungbluth and Stephen Yungbluth, Jr., entered 
into an oral agreement with the complainants to convey to them, by gên- 
erai virarranty deed, a tract of land lying in the city of Cincinnati, Ham- 
ilton county, Ohio, and in that part of the city known as "Columbia," 
the same being on the bank of the Ohio river, and knovpn as the "Yung- 
bluth Bros.' Coal Elevator Property,"containing in ail about 3.26 acres; 
in considération whereof complainants were to assume and pay $18,000 
indebtedness of said John and Stephen Yungbluth, evidenced by their 
promissory notes, upon which complainants were indorsers, and, in ad- 
dition, to furnish to said respondents 15,000 worth of coal; the total 
considération being $23,000. 

The deed, which was executed January 25, 1890, conveyed only a 
portion of said tract, containing 1.74 acres of land. The bill charges 
that said respondents fraudulently, knowingly, and willfully conveyed 
the 1.74-acre tract instead of the entire tract aforesaid. It is further 
averred that complainants were ignorant of the fraud practiced upon 
them, and of the fact that the deed conveyed only a portion of the prop- 
erty contracted for, until it was left for record on the day of its exécu- 
tion, and the considération had passed; and that, relying upon thegood 
faith of the respondents, they believed that the deed correctly described 
the entire tract known as the "Elevator Property." Upon discovering 
that it did not describe the entire tract, they demanded of respondents 
a further conveyance, according to the terms of the oral agreement, which 
they refused, and still refuse, to exécute. 

Thèse charges are made out by ihe évidence, and the complainants 
are entitled to a decree for a further conveyance as prayed, urdess the 
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points made upou the lawof the case for the respondents are well taken. 
Thèse are as folio ws: 

1. It appears from the évidence that the title to the portion of the 
tract not conveyed was not in said respondents, but in their mother, Jo- 
hanna Yungbluth, who was no party to the deed executed, nor to the 
agreement claimed. That is ail true, but it is also true,.as is established 
by the évidence, that the légal title was and is in Johanna Yungbluth, 
in trust for her sons, said John and Stephen, Jr., and subject to their 
direction and control, and that by the terms of the agreement they un- 
dertook to secure a transler from her, and convey the entire tract to com- 
plainants. Johanna Yungbluth is a party respondent, and, if the eq- 
uity of the cause is with the complainants, there can be no doubt of the 
power of the court to make a decree compelling her to convey, either di- 
rectly to complainants or to her sons, and that they then convey to com- 
plainants, as they agreed to do. 

2. It is argued that the relief prayed for cannot be granted, for the 
reason that it would be the enforcement of a contract relating to real es- 
tate which was never reduced to writing, and that there has been no 
such part peribrmance as to take the case out of the statute of frauds; 
citing Glass v. Hulhert, 102 Mass. 24, which directly sustains the propo- 
sition stated, as do Elder v. Elder, 10 Me. 80; Osborn v. Phelps, 19 Conn. 
63; Westhrook v. Harbefon, 2 McCord, Eq. 112, and Best v. Stoiv, 2 Sandf. 
Ch. 298, and the English cases therein cited. 

It does not appear from the bill that the agreement was oral, 'jut that 
fact is fuUy developed in the testimony. The statute is not pleaded by 
the respondents, but they rely upon May v. Sloan, 101 U. S. 231, and 
Dunphy v. Ryan, 116 U. S. 491, 6 Sup. Ct. Rep. 486, which hold that, 
where an agreement for the sale of lands, alleged in a bill in equity pray- 
ing for spécifie performance, is denied by the answer, the défendant, 
where there is no written évidence of such agreement, may, at the hear- 
ing, insist on the statute of frauds as effectually as if it had been pleaded. 
That is no new rule. It is to be found in the text of Sugden on Ven- 
dors and Purchasers, and it is supported by a long list of authorities 
cited in a foot-note to section 611 of Browne on Frauds. But the re- 
spondents in this cause do not deny making an agreement to convey to 
complainants their coal-elevator property. On the contrai'y, they ex- 
pressly admit that they did make such an agreement, and then deny that 
that property embraced or included any more than was conveyed by 
them to complainants, and they go on to aver that they bave fully per- 
formed their agreement. The court finds that, as a matter of fact, the3' 
hâve not periornied their agreement, and that they bave dealt fraudu- 
lently with the complainants. In this state of pleading and of fact, how 
can it avail them to appeal to the statute of frauds? 

But, aside from this, let us look at the matter, treating the cases in 101 U. 
S. and in 116 U. S. and 6 Sup. Ct. Rep. and in 102 Mass. as in point, and 
we shall find that the overwhelming weight of authority is against the rul- 
ing in Glass v. Ilulbert. The complainants in this case bave not been put 
in possession under the deed delivered to them. They bave paid the 
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$18,00,0, w^iich they agreed to assume, and for which they were, prior to 
the agreement, liable as indorsers. But that was not part performance. 
The question is, where the contract for a conve3'ance of land must be in 
writing to.be enforceable, and the contract is oral, and the deed fraudu- 
lently so made as to omit part of the tract included in thé contract, has 
a court of equity the power, notwithstanding the statute of frauds, to af- 
ford relief by a, decree for a conveyance in accordance with the oral con- 
tract? , The- suprême court of Massachusetts in Glass v. Hulbert, says, 
"No." Çhan,çpllor Kent, in Gillespie v. Moo7i, 2 Johns. Ch. 596, says 
that it woyld bei a great defect in what Lord Eldon terms the "moral 
jurisdiçtion" of the court if there were no relief for such a case. Jus- 
tice Story aiao was of the opinion that the relief could he granted. See 
Story, Uq. Jur. § 161, and cases ci ted. Pomeroy, in his work on 
Contracta, (Spécifie Performance,) at section 264, déclares that the pré- 
pondérance of judicial authority in this country, by courts and jurists 
of the highest charaeter, is that where, by reason of fraud, the written 
instrument fails to express the actual agreement, whether the variation 
consists in limiting the scope of the writing or in enlarging it so as to 
embrace land omitted through mistake or fraud, relief may be granted 
by making the writing eonform to the agreement, although the agreement 
was oral, and of the class required by the statute of frauds to be in writ- 
ing. Nunjerous authorities are cited in a foot-note in support of this 
view. To the same effect see Murray v. Dake, 46 Cal. 648, and cases 
there cited, and Hitchins v. Pettingill, 58 N. H. 386, reviewing Glass v. 
Huile t, and citing a large number of cases to the contrary. See, also, 
cases cited in note 4 to section 85, Adanis, Eq. , (8th Ed.,) and Beards- 
ley V. Dundey, 69 N. Y. 580, which also comments upon and disap- 
proves Glnss v. Hulbert. See Plagier v. Pleiss, 3 Rawle, 345; Blodgelt v. 
HobnH, 18 Vt. 414; Moale v. Buchanan, 11 Gill & J. 314; Worley v. Tug- 
gle, 4 Bush, 182; Provost v. Rebman, 21 lowa, 419; Hunter v. BUyeu, 30 
ill. 228; Durant v. Bacot, 13 N. J. Eq. 201, and Wyche v. Greem, 16 
Ga. 49. So in Ohio. Davenport v, Scovil, 6 Ohio St. 459; Ormsby v. 
Longivorth, 11 Ohio St. 653. The weight of authority cle^irly détermines 
this question in favor of the complainants. 

3. It is contended that complainants are not in a position to seek re- 
lief, because, if deceived, it was by reason of their own négligence and 
default in failing to examine their deed before accepting it. The Insur- 
ance cases cited recognize this rule, and apply it to the case of one sign- 
ing an application for a policy, but it has no application hère. Such 
were the relations of the parties, so close the friendship of the complain- 
ants for the respondents, and so entire their confidence and trust in 
them, as disclosed by the évidence, that the respondents ought not now 
to be allowed to plead that the complainants were not on their guard, 
watching to prevent a fraud which they should hâve suspected. 

Let there be a decree for the complainants, with costs. 
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Shainwald V. Lewis. 
tDistrict Court, N. D. Califomia. April 8, 1889.) 

1. JnDGHTE-NT — Satisfaction— Joint Parties. 

Separate Judgments were rendered against two joint tort-feaaors, and suit begun 
against the third. Two of the three paid the plaintift $50,000, whereupon the judg- 
itient against one of them was vaoated, and the suits against botii of them dis- 
missed. They signed a statement to the effect that the paymentwas made to reim- 
burse the plaintifl for his costs, expansés, and attorney fées, and not in satisfaction 
of the cause of action sued on. Seld that, notwithstanding this statement, the 
third tort-feasor was entitled to bave such payment credited on the judgaient 
against him. 

2. Same — Revival — Patmekt. 

In an action to revive a judgment, money collected by a reoeiver appointed In a 
oreditor's bill brought on the judgment should be credited on the judgment. 
8. Eqdity Pkactice— Ne Exeat. 

Under Eev. St. U. S. § 717, which déclares that no writ of ne exeat shall be 
granted unless satisfactory proof is made that the défendant designs quickly to de- 
part from the United States, such writ should not be granted in a suit to revive 
a judgment, where no writ was granted in the action in which the judgment was 
rendered, but one was granted in a créditer' s bill brought ou such judgment, un- 
der which the défendant was held under bond for more than seven years, especially 
where the allégation that défendant intends to départ is denied by answer, and is 
not supported by proof. 

At Law. 

James L. Crittenden, for complainant. 
Walter J. Tuska, for défendant. 

HoFFMAN, J. This is an action brought by Herman Shainwald, as- 
signée in bankruptcy on a judgment recovered in this court against Har- 
ris Lewis, November 5, 1880, (in case No. 22L) The exécution in that 
case having been returned unsatisfied, a creditor's bill was filed, and a 
receiver appointed, to whom Lewis was compeiled to make a gênerai as- 
signraent of his property, choses in action, etc. On the 6th of April, 
1881, a suit was commenced by the assignée against Joseph Naphtaly 
and Edward Hyams to reeover damages from them as co-conspirators 
with Lewis in the frauds for which judgment had been rendered against 
him. The défendants in thèse suits severed in pleading. In the suit 
against H_vams two trials were had, in the second of which a verdict was 
found against him, and judgment entered October 13, 1883, for the sum 
of $78,400 and costs, taxed at $328. The suit against Naphtaly was 
not brought to trial. The exécution against Hyams was returned nuUa 
bona. On the Slst of October, 1883, a stipulation was signed by the 
attorney for the assignée, agreeing that the verdict and judgment ren- 
dered and entered as against Hyams should be vacated and set aside, 
and that the action as against him should be dismisscd. An order to 
that effect was entered on the same day. On the lOth of November, 
1883, the attorney for the assignée filed a consent that the suit against 
Naphtaly should be dismissed, and an order to that effect was duly en- 
tered. On the same day the assignée, or his attorney, received from 
Hyams the sum of $30,650, and from Naphtaly the sum of $20,000. 
Contemporaneously with the filing of the stipulation and entry of the 
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order in the Hyams Case, (viz., October 31, 1883,) but, it would seem, 
after the payment of the mpney by him, an agreement was entered into 
between him and the assignée, or liis attorney, as follows: 

" Herman Shainwaîd, Assignée, etc., v. Joseph N'aphtaly and Edward 

Hyams. 
■ "It is understood and agreed by us, and each of us, that the money paid to the 
plaintiff in the above-entitled case is paid on behalf of the défendant Hyams to 
reimbursetheplaintifCfor thecosts, expenses, disburseinents, and attointy and 
counsel fées paid and incurred by him in the above-entitled action, and that 
lione of it is paid or received in payment or satisfaction or on accouiit of auy 
claim, demand, or cause of action set forth or alleged in tlie [Jaiiitiiï's com- 
plaint in the above-entiUed action; and tliat the parties paying said monejs 
hereby renounce ail claims, right, and interest of, in, and to ail of the sanip, 
and forever renounce and disclaim ail rights and causes of action for tbe 
same, and hereby acknowleiige, admit, confess, and déclare that they, and 
each of thero, hâve received not ouly a g<Jod and sufflcient, but adéquate and 
full, considération for said moneys, and ail of the same, from llie |ihiintilï in 
the above-entitled action. [Signed] Hyams Bros. 

"William Hyams." 

On the lOth of November, 1883, the date of the order discontinuing 
the suit against Naphtaly, a similar agreement or déclaration was signed 
by him, as follows: 

"Herman Shainwaîd, as Assignée, etc., v. Joseph Naphtaly and Edward 

Uyams. 

"It is understood and agreed by me that al! the money paid to tlie plaintiff 
in the above-entitled action is paid on behalf of the défendant Naphtaly to re- 
imburse the plaintiff for costs, expenses, disbursements, and attorney and 
counsel fées paid and incurred by him in the above-entitled action, and that 
none of it is paid or received in payment or satisfaction or on account of any 
cause of action set forth or alleged in the plaintiiî's complaint in the above- 
entitled action; and that the said Joseph Naphtaly, the party paying said 
moneys, hereby renounces ail claim, right, and interest of, in, and to ail of 
the same, and forever renounces and disclaims ail ritthtsand causes of action 
for the same, and hereby acknowledges, admits, confesses, and déclares that 
he has received not only a good and sufflcient, but adéquate and full, consi I- 
eration for said moneys, and ail of the same, from the plaintiff in the above- 
entitled cause. 

"San Francisco, Nov. 10, 1883. 

[Signed] "J. Naphtaly." 

On the 19th of December, 1883, the counsel for Harris I^ewis raade 
a motion to the court for an order directing the clerk to enter satistac- 
tion of the judgment obtained against Lewis on the ground that the pay- 
ments by Hyams and Naphtaly, co-conspirators with Lewis, constituted 
a satisfaction of the whole tort for which the plaintiff had obtained judg- 
ment against Lewis. This motion the court, after hearing elaborate ar- 
guments, denied. 

The same point is relied on as a défense in the présent suit, brought 
upon the original judgment against Lewis. It is urged by the attorney 
for the plaintiff that the question was finally passed upon by the court 
on the hearing of the motion to enter satisfaction of the original judg- 
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ment; that it is, therefore, res adjudicnta, and final and conclusive upon 
the court, and upon the parties to this suit. This question it is not 
material to consider, for I am still of opinion that my décision denying 
the motion was correct; but I may observe that, if I were satisfied that 
it was incorrect, I should not hesitate so to déclare in deciding this suit, 
and that I should not feei bound, on the ground of a previous ruling, 
which I recognized as erroneous, to repeat the same error in this suit, 
and to enter a judgnient which I believe should be reversed on appeal. 
Assuming, therefore, that the payments in question did not amount in 
law to a satisfaction of the judgaient obtained against Lewis, or an ab- 
solute release to them from further liability underit, the question arises, 
for what sum should judgment be entered against him in the présent 
suit? In ordinary cases the paj'ment by one or more of several tort- 
feasors and co-conspirators in the commission of a wrong, after suit 
brought and judgment rendered, is a payment on account of and in 
satislaction, in whole or in part, of the cause of action on which the suit 
is founded, unless otherwise intended or agreed. This inference the al- 
torney for the assignée bas attempted to repel by obtaining from the 
parties a déclaration that the moneys were paid by them to reimburse 
the assignée for costs, disbursements, expenses, and counsel fées in the 
suit brought against them, and not on account or satisfaction of the 
cause of action on which it was brought; and that they bave received 
full, adéquate, and good considération for the moneys so paid. But are 
thèse déclarations and agreements on the part of Hyams and Naphtaly 
to be received by the court as final and conclusive, and as precluding 
any inquiry into the true nature and etï'ect of the transaction? It is 
true that the déclarations and agreements state that no part of the money 
was paid in satisfaction or on account of the claim, demand, or cause of 
action on which suit had been brought. If this be true, the judgment 
against Hyams remained unsatisfied, in whole or in part, and the cause 
of action against Naphtaly continued intact and uninipaired. And yet, 
on the very day thèse déclarations and payments were made, the judg- 
ment against Hyams was vacated and set aside by consent, and the case- 
dismissed, and the suit against Naphtaly discontinued. Hyams and 
Naphtaly admit that they bave received full and adéquate considerationi 
for the moneys paid by them. It is obvions that that considération wa» 
the abandonment and dismissal of the proceedings against them, and no. 
other. I hardly think the attorney for the assignée would bave felthim^ 
self at liberty, under the circumstances, to commence new suitsupon the 
old cause of action, (even if the statute of limitations had not run against 
them,) andto aver that the moneys received by the assignée had been 
paid as a kind of gratuity to reimburse the assignée for expenses and 
counsel fées, and that the original cause of action remained unsatisfied 
in whole or in part. The statements, therefore, of Hyams and Naphtaly ^ 
that the large sums of money paid by them were paid to reimburse the 
assignée ibr expenses, etc., and not on account of the cause of action 
sued on, must be whoUy disregarded. They were paid in considération 
of the abandonment of the suits brought against them and their discharge 
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froni further liabîlity. They wére received by the assignée, nof as a, 
Personal gratuity to hiin, but as representing the creditors, and in part 
satisfaction of the damages sustained by them by reason of the fraudaient 
conspiracy into which Hyams and Naphtaly, with Lewis and others, had 
entëred. The sums thus collected were assets of the estate belonging to 
the creditors whom he represented, and distributable among theni, after 
deducting the amount of reasonable and necessary expenses, disburse- 
ments, and counsel fées, which might be allowed by the court. It may 
incidentally be observed that no acoounts were filed by the assignée un- 
til April 17, 1888, and then upon the order of the court, and on motion 
of one of the bankrupts; nor has any sum whatever been distributed 
among the creditors. 

In actions on torts the plaintifF may hâve several judgments, but only 
one satisfaction. The amounts paid by Hyams and Naphtaly were in 
part satislaction of the tort committed by ail the conspirators. They 
should, therelbre, be deducted from the original judgment entered against 
Lewis. It appears that the receiver of the estate of Harris Lewis, ap- 
pointed by the court, has also collected and received on account of the 
judgment recovered against Lewis the sum of $11,919.63, and that $150 
has been allowed as counsel fées. Whether this sum remains in the 
hands of the receiver is not shown. As it was collected under the judg- 
ment against Lewis or the assignment by him made to the receiver, it 
seems clear that the net amount paid to the receiver, after deducting the 
counsel fee allowed by the courts, and other reasonable and necessary ex- 
penses incurred in collecting it, should be credited on the judgment 
against I^ewis. What the total amounts collected by the receiver bave 
been, and what the net amounts to be applied in part satisfaction of the 
judgment should be, the court cannot now say, as the receiver has not 
made any report or rendered any account to the court since December 
15, 1885. 

In the bill filed in the présent case a writ ofneexeatrepublicaïspraypA 
for. This cannot be granted, for many reasons. Among others may 
be mentioned: First. The object and scope of the bill is to keep aiive 
.-and renew the judgment heretofore rendered against Lewis in suit num- 
.bered 221, and to prevent the statute of limitations from becoming a bar 
to its enforcemont. The practical opération of the decree to be rendered 
îs to give new vitality for a period of fïve years to the former judgment, 
which is about to become inoperative by lapse of time. In the présent 
ëuit no additional or affirmative relief can be granted beyond that af- 
forded and adjudged in the judgment on which suitis brought. In that 
suit a writ of ne exeat republica was not awarded. Second. The bill allèges 
upon information and belief that the défendant, unless restrained, will 
and intends to leave and départ from and out of the state of California, 
and from out of the jurisdiction of this court. This averment is denied 
by the answer. No proofs in support of it are produced. Section 717, 
Rev. St., provides "that no writ oî ne exeat shidl be granted unless a suit 
in equity is commenoed, and satisfactory proof is made to the court or 
jùdge granting the same that the défendant designs quickly to départ from 
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the United States." Third. Awritof neexeai wasgrantedin thesuitnum- 
bered 231, which was a creditor's bill, filed in aid of the original judg- 
nient in suit No, 221. The decree in suit No. 231 was rendered May 
20, 1881. The défendant gave bonds, and the writ was discharged, and 
the défendant released from custody on December 9, 1881. The de- 
fendant bas thus been under bonds not to leave this state for more than 
seven years. During ail that time he has remained within the jurisdio- 
tion of this court. The writ of ne exeat is in its nature a temporary and 
provisional remedy. It is not intended to operate as a perpétuai and 
life-long restraint upon the defendant's freedom of movement. To grant 
it in this suit (if the court had power to do so) for an indefinite period 
would be équivalent to cornmitting the défendant to jail, the jail limits 
being the boundaries of the northern district of California. An injunc- 
tion may issue, not as prayed for in the bill, but as granted in the origi- 
nal judgment on which this suit is founded. The counsel for défendant 
may draft and submit a decree in accordance with this opinion. He 
may also take such steps as he may be advised to compel the receiver to 
report the sums collected by him from the estate of Harris Lewis under 
the judgment rendered against him or the assignment executed by him 
to the receiver, and also the suras paid out by him for expansés, etc., for 
collection, to the end that the amount to be credited to Lewis on the 
judgment against him may be ascertained and liquidated. Thèse ac- 
counts, as well as those of the assignée, should be closely scrutinized. 
The court eannot avoid noticing that the total amount of debts in the 
bankrupt's schedule is stated to be about $44,257.25. The amount of 
debts proved is $29,770.73. The sums received by the assignée and 
receiver amount to at least $62,419.63, no part of which has been dis- 
tributed to creditors. 



RiCHAEDSON V. TeAVELEES' InS. Co. 
(Circuit Court, N. D. Illinois. June 22, 1891.) 

Life Insdrakce— Liabilitt— Dbath fhom Inhaling Gas. 

Under an Insurance policy which exempts the coinpany from liabîlity in case of 
death caused by inhaling gas, recovery eannot he had in case of death oaused by 
the inhalation of illuminating gas, where it is uncertain whether the death was re- 
suit of an accident or of suicide. 

At Law. 

Runyan & Runyan, for plaintiËf. 

C. C. Bcmney and Lyman M. Paine, for défendant. 

Blodgett, J. This is a suit on a policy issued by défendant, whereby 
it assured the life of Frederick Richardson, the husband of plaintiff, 
against death by accident, in the sum of $6,000, payable to plaintiff. 
The proof shows that Mr. Richardson died at the Hôtel Grâce, in the 
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city of Chidigo, on the 12th day of September, 1889, and while the pol- 
icy; wàs in full force, and" that his death was caused by inhaling illumi- 
nating gas. The proof shows that he was a guest of the hotel, was as- 
signed a room to which he retired during the evening, and the next 
morning was found dead in his room, with illuminating gas escaping 
freely from one of the gas burners in the room; and it is conceded that 
he died from the inhalation of this escaping gas, and that there was no 
visible, mark of violence or injnry upon his body. It is also conceded 
that due notice and proof of his death was given défendant in apt time, 
as required by the terms of the policy. Défendant dénies liability, on 
the ground that the death of the assured did not occur ironi a cause 
which makes it liable under its oontract of assurance. The policy, in 
terms,' insures against death resulting alone from external, violent, and 
accidentai means, and making the liability of défendant subject to cer- 
tain exceptions and conditions, among which are the following: 

"(4) This insuranee does not cover disappearances; nor suicides, sane or 
insane; nor injuries of which there is no visible mark upon the body; nor ac- 
cident, nor death, nor loss of liinb or of sight, nor disnbility, resulting wtiolly 
or partly, directly or indirectly, from any of the following causes, or while so 
engaged or affected: * * * ïaking poison; contact witli poisonous sub- 
stances; inhahng gas." 

rt seems very clear to me that, on the admitted facts in this case, de- 
fendant cannot be held liable. It is admitted that the death of the as- 
sured was caused by the inhalation of illuminating gas. There' was no 
visible sign of violence or external injury on his body. The proof shows 
that, when found dead, he was lying upon his side in his bed, as if 
asleep, with no distortion of limb or features, or other évidence of vio- 
lence, paiu, or suffering. Plaintiff relies for i-ecovery entirely on Paul v. 
Imurmice Cb., 112 N. Y. 472, 20 N. E. Rep. 347, where, under a policy 
precisely like this in its terms, the court held that the défendant, "in 
expressing its intention not to be liable for death from inhaling of gas, 
can only be understood to mean a voluntary and intelligent act by the 
insured, and not an involuntary and unconscious act. Read in that 
sensé, and in the light of the context, thèse words may be interpreted as 
having référence to médical or surgical treatment in which, ex vi termini, 
would be included the dentist's work, or to a suicidai purpose." The 
reasoning by which that court reached its conclusion is not satîs- 
■factory to my mind. The language of the policy is so clear as to require 
no construction. The words are unequivocal that the défendant does 
not insure against death caused by inhaling gas. There is nothing in 
the terms of the policy intimating or suggesting that the inhalation of 
gas must be voluntary or involuntary in order to exempt défendant from 
liability. That the défendant had the right to so limit its liability there 
can be no doubt. Ail the plaintifî's rights in this action arise under the 
policy. It constitutes the only relation between the parties. If the 
policy does not, by the fair and natural import of its words, give a right 
of action under the facts, then the plaintiti' has no right of action. It 
seems to me, and that, too, without regard to the testimony which de- 
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fendant has put into the case, that the clause under which défendant 
claims exemption from liability was expressly adopted because of the 
impossibilïty, in most cases of death by the inhalation of gas, to décide 
whether the death was occasioned by the inhalation of gas with suicidai 
intent or whether it occurred accidentally. What I mean is, that a sug- 
gestion from the attorney of the défendant that this was the reason for 
inserting this clause in the policy is as persuasive to the mind as the 
sworn testimouy which défendant has offered as to such reason, because 
it suggests a reasonable explanation why the clause is there. This case 
can also, as I think, be diff'erentiated from the case cited by plaintiff, in 
this: that in that case it was found as one of the facts that the death of 
the assured was occasioned by accidentai means. Hère the proof will 
allow no such finding. It leaves the fact wholly unsettled asto whether 
the death of Mr. Richardson was the resuit of accident, or whether it was 
occasioned by his suicidai act and intent. The issue is found far tiie 
défendant. 



Farris et al. v. Magone. 
{Cimiit Court, H. D. New York. April, 1S91.) 

CusTOMS DcTiEs — Classification — Remelting Steel. 

A métal imported from Sweden, being in the f orm of cakes or slabs fvom 24 to 3!) 
inches in length by 12 to 14 inches in width, and from an inch to an inch and a half 
thick, with the upper surface nicked into rectangular or oblique angular " caramels, " 
about an inch and a quarter square, invoiced as "remelting steel in cakes," was 
classifled for duty by the ooUector of the port of New York as "steel in slabs, forty- 
flve per cent, ad valorem, " under Schedule C of the tariff act of March 3, 18sS. 
(Heyl's Tariff Ind., New, 177, 183,) which classification was sustained in this case 
by the jury finding a verdict in f avor of the défendant, ooUector. 

At Law. 

Action by the plaintifTs, importera, to recover duties alleged to hâve been 
illegally exacted by the défendant, collector of the port of New York. 
The merchandise involved in the présent suit was imported by the plain- 
tiffs from Sandviken, Sweden, and entered at the port of New York, Feb- 
ruary 10, 1888. The invoice described the métal as "remelting steel in 
cakes; nicked rectangular; nicked oblique angular;" and the défendant, 
then the collector of customs at said port, classitied the same for duty as 
"steel in slabs, ^^23, forty-five per cent, ad valorera," under the provis- 
ion in Schedule C of the tariff act of March 3, 1883, (Tariff Ind., New, 
par. 177,) for "steel ingots, cogged ingots, blooms and slabs, by what- 
ever process made." Against this classification the plaintiffs duly pro- 
tested, claiming that the merchandise was a métal compounded of iron, 
carbon, and other cléments, and was dutiable under Schedule C of said 
tariff act — "First, as unwrought métal at twenty per cent, ad valorem; or, 
second, at three-tenths cent per pound by similitude to pig-iron, spiege- 
leisen, wrought and cast scrap-iron, and scrap-steel; or, third, it should 
not pay above thirty-five per cent, under the provision for iron in slabs, 
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blooms, loops, etc.; itis used only for making steel; it ishot malléable, 
nor wrought." The importera duly appealed to the secretary of the 
treasury, whb affirmed the décision of the collector; and thîs action was 
brought, within the time préscribed by law, to recover the alleged over- 
payment ©f dutie^. 

On the trial the plaintiffs offered testimony showing that the métal 
was a product made in Sandviken, Sweden, from six or seven kinds of 
Swedish iron ores, which were charged in a furnace in alternate layers 
w'ith charcoal mixed with coke; that gas fuel was introduced into the 
furuace through a conduit; that to the compound were added other élé- 
ments, which were a secret with the manufacturer?; that when the métal 
was in a semi-molten state it was nui out upon an iron floor; that when 
partially cooled it was removed in irregular masses, and placed under a 
steel "former," an instrument resembling a waffle-iron, and operated by 
hydraulic press, which stamped the upper surface into rectangular or 
oblique-angular "caramels" about an inch and a quarter square; that the 
product was then in cakes 24 to 30 inches in length by 12 or 14 inches 
in breadth, and from an inch to an inch and a half thick, in which con- 
dition it was imported; that it was sold in this country as "remelting 
steel" or cake métal. Plaintiffs further introduced testimony that the 
métal was used for remelting in the manufacture of crucible steel, — 36 
pounds of it in a crucible with other materials to produce 90 pounds of 
steel, — and that it was suitable for no other purpose than to be broken 
up and remelted. Samples were produced in court by plaintiffs' wit- 
nesses, indicating that the métal was incapable of being forged; that it 
appeared to burn up in the fire; that, subjected to the process of rolling 
in a rolling-mill, the métal flattened out, but did not strictly roll. The 
witness offering this testimony admitted, on cross-examination, that the 
mefal was not hammered before being put into the rolls, which was the 
usual process in roUing high carbon steels. Plaintiffs' witnesses also 
admitted that no chemical analysis of the métal had been made by or 
furnished to them, and that the spécimens were treated without référence 
to the chemical characteristics of the métal operated upon. In behalf 
pf the défendant, the testimony of an expert chemist was introduced 
showing that analyses of two samples of the plaintiffs' importation gave 
the folio wingiesults: 

First Sample. Second Sample. 
Combined carbon, - - - - 1.095% 1.261% 

Silicon. - - - - - 0.059 0.049 

Siilphiir, 0.038 0.011 

Phosphonis, - . - . 0.053 0.034 

Manganèse, ----- 0.454 0.469 

. Iron, (by différence,) - - - 98.301 98.176 



100.000 100.000 



A practîçal expert and mechanical engineer testified in behalf of the 
défendant that in cast-irons the carbon, in a free or graphitic condition, 
ranged between 3 alid 5 per cent, and even higher; that, in steels pro- 
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duced from ores by, a direct process, the carbonwas found în a com- 
bined form, running in the case of hard steels as high. as 2 per cent., 
and in very mild steels as low as two-tënths of 1 per cent. ; that there 
was a middle ground covered by the "steely irons," which ran from 
about seven-tenths of 1 per cent, in carbon down to two-tenths; that 
below two-tenths of 1 per cent of carbon, the métal, under the action of 
beat, assumed a fibrous structure, and became wrought-iron; that cer- 
tain grades of east iron would permit of "hardening" or "chilling," but 
would not take the différent colors, northe différent degrees of hardness, 
indicated by the "temper" of steel; that some wrotight-irons would take 
the temper colors, but would not assume the différent degrees of hard- 
ness indicated by thèse colors, and that steel alone wàs capable of assura- 
ing ail the varions colors of temper and degrees of hardness; that the 
term "cast" signified a meta! run out in a molten or semi-molten state, 
and that the plaintiffs' métal showed every évidence of having been cast; 
that this Swedish product was of a coarse granular structure, and in the 
process of forging and working attained a very fine granular structure, 
as shown by high carbon steels. This witness also proved by test pièces 
produced from a sample of plaintiffs' merchandise, and ofl'ered in évi- 
dence, that the métal forged well into a bar; that tins bar, when fractured, 
showed the fine granular structure of steel; that the temper test of this 
bar by the usual method in such cases showed ail the degrees of temper 
by color and the varions degrees of hardness; that a so-called "side-tool" 
was made by the witness out of one of the test pièces of the métal, and 
that this "side-tool" eut a pièce of hard tool steel in a lathe, the tool not 
even turning its edge. It was also shown by this witness that the chem- 
ical analysis (of second sample, as above given) made of the métal be- 
fore his forging tests indicated a high carbon hard steel, and that an 
analysis made after the forging showed that the métal had not changed 
its character by the beat and working, except to lose a small fraction 
percentage of carbon, and was, both before and after the forging tests, 
«f the qùality of high tool steel. The défendant also produced the tes- 
timony of a practical blacksmith from one of the leading iron and steel 
Works in New York city, formerly employed in the United States navj'- 
yard at Brooklyn, who testified that he heated a sample of plaintifts' 
métal (being first sample of which the analysis is given above) in an or- 
dinary blacksmith's forge; that it was malléable, and forged easily and 
■well; that the pièce so forged was tempered by him in the usual man- 
ner, by plunging into water, and then drawing the temper by a slow 
fire, showing ail the temper colors; and that, in the opinion of the wit- 
ness, the métal was steel suitable for tools. A number of experts in the 
manufacture of steel, in answer to a hypothetical question by defend- 
ant's counsel covering the facts as proved by defendant's other witnesses, 
testified that the métal was steel. At the close of the testimony, both 
sides having rested, thô assistant United States attorney, on behalf of the 
défendant, moved the court to direct a verdict in favor of the défend- 
ant, upon the ground that the métal imported was either steel, according 
to the tests and évidence produced by the défendant, or it was iron in 
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the manufacture of which charcoal was used as fuel, and the duty pro- 
vided by paragraph 148 of Scheddle C of the tarifFact of March 3, 1883, 
upon such iron, was $22 per ton, which duty was higher than the 45 
per cent, rate iniposed by the défendant coUector in this case, and could 
therefore be availed of b^' him as a défense to this suit. This motion 
was denied by the court, and the defendant's counsel duly excepted. 

Hartley (& Cokman, for plaintiffs. 

Edward Mitchell, U. S. Atty., and James T. Van Rensselaer, Asst. U. S. 
Atty. , for défendant. 

Lacombe, Circuit Judge, (chargîng jury.) The first question for you 
to détermine is whether charcoal was used as fuel in the manufacture of 
the imported product which is the subject of this suit; and, if so, whether 
this product, thus manufaçtured with charcoal, is iron. If it is, your 
verdict must be for the défendant; for there is a spécial rate of duty pro- 
vided for ail iron, of any shape or form, manufaçtured by the use of 
charcoal as a fuel, and the rate of duty fixed for such iron is higher even 
than the rate of duty which the plaintiffs paid hère. If you cometothe 
conclusion that charcoal was not used as a fuel in the manufacture of 
this article, the next question for you to answer is this: What is it, — 
iron or steel ? 

The collector classed it as steel, and eharged it with 45 percent, duty. 
It is the presumption of law that the acts of a public officer are donc in 
accordance with bis duty. That is the presumption with which you be- 
gin this case, — that the collector's classification is the right one; and it 
is for the plaintiffs to satisfy you by fair prépondérance of proof that the 
collector was mistaken, That is a burden which the law throws upon 
the plaintiffs. We start, then, with the presumption that the collector 
correctly classed it as steel. 

In the tarifïact congress bas very carefully provided for a duty on ail 
varieties of steel, — for steel in ail its various shapes and forms. In the 
first place, in one paragraph, (177,) it enumerates a very great many 
varieties of steel. I will not repeat the list. I included nearly ail the 
articles named in it in the question which I put to Mr. Parsons, when I 
asked him if ail the articles enumerated in that question were malléable; 
among them appear "steel ingots," "steel blooms," and "steel slabs, by 
whatever process made." Having thus provided for a great nurnber of 
named varieties of steel, congress then, in order that no steel might escape, 
by paragraph 183 provided that "steel, not specially enumerated or pro- 
vided for in thjs act," should pay 45 per centum ad valorem. That 
is the saroe rate which was laid upon steel blooms, ingots, slabs, and the 
other varieties of gteel enumerated in the former paragraph, (No. 177.) 
Congress bas also been very considerate towards the collectors and the 
jurymen whq bave to answer the question, " Whatis steel?" (which to you, 
gentlemen, in view of the testimony wehavehad hère, may perhapsseern 
no easy task.) , It bas given a définition of " steel " in the very paragraph 
which provides for a duty on ail steel not specially enumerated. It there 
defines steel as ail métal produced from iron or its ores, of whatever de- 
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scrijition or form , without regard to the percentage of carbon contained 
therein, or the particular process of manufacture, either granular or 
fibrous in structure, which is cast, and which is malléable. AU such 
métal, congress déclares by the tariff act, shall be classed, for duty pur- 
poses, as Steel. 

Now, let us look again at this définition, bearing in mind the question 
we hâve to ansvver, — whether this article is iron or steel, — and see how 
much of it is established by the proof without any dispute, and how 
much of it is to be settled by you on the testimony. "Ali métal pro- 
duced from iron or its ores:" Concededly this article is a métal which 
was produced from iron or its ore. "Of whatever description or form, 
without regard to the percentage of carbon contained therein, or the pro- 
cess of manufacture:" That éliminâtes from your considération any con- 
cern as to the particular variety, or the process by which it is made, or 
as to the particular amount of carbon which it may contain. "Granu- 
lar or fibrous in structure:" I do not understand that there is practi- 
cally any contradictory testimony as to the fact that this article is gran- 
ular in structure. The plaintiff" hituself testified thatit was partly gran- 
ular, partly fibrous, and partly nodular; one, certain'y, and I think two, 
of his witnesses testified that it was coarsely granular; while each wit- 
ness for the défense to whora the question was put testified, I think with- 
out exception, that it was granular. Thatit is either granular or fibrous, 
I think, under the testimony, admits of no doubt. Thus far in the déf- 
inition, then, you will see that there is no particular dispute: that it is 
a métal produced from iron or its ores; of proper shape; granular or 
fibrous in structure. "Which is cast and which is malléable:" You are 
to détermine, from the testimony of the plaintiff as to the way in which 
this article is produced from the ores, and from what you hâve heard 
from the other witnesses as to what the word"casting"means in the steel 
and iron trade, whether or not this métal hasbeen "cast." You are also 
to détermine from the testimony whether this article is practically, com- 
mercially, "malléable," under the testimony that has been given toyou. 
"Malléable" is defined as "capable of being drawn out and extended by 
beating; capable of extension by hammering; reducible to laminated 
form by beating." If, under the testimony, you reacli the conclusion 
that this article is "cast," and that it is practically and commercial^ 
"malléable" it is then, under the définition which congress has given, 
"steel," and your verdict must be for the défendant. Should you reach 
the conclusion, however, either that it is not "cast," or that it is not 
practically and commercially "malléable," then, under the testimony, 
there seems no escape from the proposition that it is "iron;" and, if so, 
itwould be dutiable under paragraph 148, as "iron in slabs," at notless 
than 35 per cent., in which case your verdict would be for the plaintiffs 
for $293.27. 

Mr. Hartley. I exrept to the refusai to give my charge with regard to 
■wrought-iron ; and 1 also ask the court to charge that the use of charcoal 
as a carbonizer — to lurnish carbon to the ores — is not its use as a fuel. 
v.46F.no.l3 — 54 
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Lacombe, J. Yes; if the charcoa] which was put in thefumace wasput 
in for the purpose and accomplished the objeçt of combining itself with 
the other materials, and thus forming the ultimate product, then the 
charcoal was not used as a fuel. If, however, it was put in simply with 
the object, by its own combustion, to promote the liquéfaction and union 
of the other éléments which were put in, then it was used as fuel. 

The jury rendered a verdict for the défendant. 



In re Caeriee et al. 
(District Court, W. D. Pennsylvania. June 4, 1891.) 

ASSIGITMENT OT JUDGMENT— NOTICE — BANKE0PTOT. 

A bankrupt, aftér his adjudication in bankruptoy, transferred a cheok and the 
transférée sued upou it, and obtained judgment. Afterwards the transférée, while 
drunk, sold and assigned the judgment, which amounted to $493, for $5. Seld, 
that the purchaser of the judgment was chargeable with notice of the title, and 
that he oould not hold the judgment against the assignée in bankruptoy. 

In Bankruptcy. Exceptions to register's report. 
Cohen <& Israël, for exceptant. 
L. B. D. Reese, for report. 

Reed, J. Charles Ross, the plaintiff in the judgment, had no title to 
the check upon which he sued, as against the assignée in bankruptcy. 
It was transferred to him by Baum after his adjudication in bankruptcy, 
when it belonged to the assignée. If the respondent, Aaron, can hold 
the judgment obtained upon this check as against the assignée in bank- 
ruptcy, he must show (and the burden is upon him) that he is a bona 
fide purchaser for value without notice. An examination of the testi- 
mony shows that ho has faiied in this respect. A drunken man 
whom he does not know is brought to him, after business hours, by 
another drunken man, whom he knows to be an adjudicated bankrupt, 
and hè gives the latter $5, and receives from the former a paper pur- 
pdrting to be an assignment, written across a scrap of foolscap, of a judg- 
ment for $492, with iuterest from July 17, 1875, against Henry Metzgar. 
The paper is neither dated, under seal, nor witnessed; nor does it state 
the court, nor the county or state, in which the judgment was recovered. 
Ross testifies that the $5 was only borrowed, and the judgment assigned 
as security, although the assignment is absolute on its face. The trans- 
action was so trifling that Mr. Aaron faiied to remember it when his 
attention was first called to the matter, and he could not remember the 
détails of the transaction when called to the witness stand. It is idle to 
characterize this as a business transaction. It was evidently a case, with 
which every one is familiar, of an application by an old acquaintance for 
a trifling loan, and the assignment wa;s probably prepared by the bor- 
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rowers to give dignity to the application, as well as to get the money, 
and was to be used wherever the application was successful. That it 
was prepared beforehand is évident, as the name of Mr. Aaron is inserted 
in diSerent ink from that used in the body of the paper. But, whether 
a bonafide business transaction or not, there was enough in the whol© 
proceeding to arouse suspicion in the mind of a cautions, prudent man, 
and to put him on inquiry, and inquiry from the défendant Metzgar 
would hâve disclosed at once the fact that Ross had no title to the judg- 
ment; and, it being Mr. Aaron's duty to inquire, he is chargeable with 
notice of the real facts, and stands in no better position, as against the 
assignée, than the original plaintiff in the judgment. He has failed to 
make out such a case as is requisite to enable him to hold the judgment 
as against the rightful owner. The parties hâve submitted their case 
both before the register and in court upon the merits, raising no question 
as to the form of the proceeding, and in niy judgment the findings of the 
register and his conclusions are correct, and the exceptions to bis report 
must be overruled, and the report confirmed, and the said Aaron directed 
to exécute an assignment of the said judgment to the assignée in bank- 
ruptcy. Counsel will prépare an order accordingly. 



Stonemetz Feintées' Machineby Ce. v. Beown Folding-Mach. Co. 
(Circuit Court, W. D. Pennaylvania. Joly 17, 1891.) 

1. Patents por Inventions — Action îor Infringement — Ckoss-Bill. 

In a suit for relief on acoount of interférence and infringemeat, a cross-bill seek- 
Ing relief for an alle^ed infringement of défendant'» patent by the complainant 
cannot be filed, not being germane to the original suit. 

2. Equitt Praotice— Ckoss-Bill. 

The faet that a complainant is beyond the jurisdiction of the court, so that the 
défendant cannot sue him in that forum in an original action, does not enlarge de- 
f endant's right to file a cross-bill in the suit brought by complainant. 

In Equity. For former report, see 46 Fed. Rep. 72. 
John K. HaUock, for cross-bill. 
John G. Sturgeon, contra. 

Reed, J. The biU in this case alleged interférence, and prayed re- 
lief under section 4918. It also alleged infringement by défendant, and 
prayed relief upon that ground as well. A demurrer was filed to the 
bill because, as claimed by the défendant, there was a misjoinder of 
causes of action, which, foÛowing the décisions of other circuit courts, 
this court overruled. The défendant then filed its answer, and subse- 
quently filed a cross-bill, alleging infringement by the plaintiff of defend- 
ant's patents, and praying for appropriate relief. By arrangement be- 
tween counsel, the cross-bill was permitted to be filed, and a motion im- 
mediately made by plaintiff to strike it from the record, so that &>« 
practical effect is to bring the matter before the court, as though upon a 
motion to file the cross-bill. Plaintiff's contention is substantially set 
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forth in îts second reason filed with its motion, namely, that. the only 
material matter set forth and alleged in the cross-bill is foreign to tlie 
issue involved in this case, and not cognizable therein. As the décision 
upon the demurrer tO: the bill in favor of the plaintiff's right to join the 
two causes of action, has opened for him a wide field, my inclination lias 
been, if possible, under the raies relating to cross-bills, to insure to the 
défendant the same liberality in its défense. A cross-bill ex m terndnorum 
implies fi bill brought by a défendant against the plaintiff in the same 
suit, or against both, touching the matter in question in the original 
bill. Story, Eq. PI. § 389. It is brought either to obtain a discovery 
of facts in aid of the défense to the original bill, or to obtain full and 
complète relief to ail parties as tothe matter charged in the original bill. 
It should not introduce new and distinct matters not embraced in the 
original bill, as they cannot be properly examined in that suit, but con- 
stitute the subject-matter of an original independent suit. The cross- 
bill is auxiliaryto the proceeding in the original suit, and a dependency 
upon it. It is said by Lord Hardw-icke that both the original and 
cross-bill constitute but one suit, so intimatejy are they connected to- 
gether. Ayres v. Carver, 17 Hovv. 591; Cross v. De Valle, 1 Wall. 1. It 
should not introduce any distinct matter. It is auxiliaryto the original 
suit, and a graft and dependency upon it. If its purpose be différent 
from this, it is not a cross-bill, though it may hâve a connection with 
the same gênerai subject. Rubber Co. v. Goodyear, 9 Wall. 807. In 
the last-cited case the bill was filed for infringement of a patent. The 
défenses were invalidity of the patent and a license. By the cross-bill 
the défendant sought to set off a judgment against plaintiff against the 
damages he might recover in the infringement suit. The court held the 
cross-bill improperly filed. A cross-bill rnust grow out of the matters 
alleged in the original bill, and is used to bring the whole dispute before 
the court, so that there may be a complète decree touching the subject- 
matter of the action. Ex parts Railroad Gif. , 95 U. S. 221. A cross-bill 
must be confined to the subject-matter of the original bill, and cannot 
introduce new matters not embraced in the original bill. If it does so, 
the cross-bill becomes itself an original bill, and there cannot be two 
original bills in the same cause. Dotz v. Phillips, 24 Wkly. Notes Cas. 
382. A cross-bill is like an original bill, except that it must rest on 
what is necessary to the défense of an original bill. Brandon Manuf'g 
Co. V. Frime, 14 Blatchf. 371. In the case of Johnson B. S. Co. v. Un- 
ion S. <& S. Co., 43 Fed. Rep. 331, permission was refused to file a cross- 
bill in an infringement suit, wherein the défendant set up the claim of 
right to a trade mark or name for an electrical system, which included 
the use of the patentee's name, as going beyond the case of the phiinfifiF 
in the original bill, not necessary as a défense to that bill, and matter 
entirely foreign to the primary controversy. In Young v. Coït, 2 Blatchf. 
378, the court say: 

"A cross-bill, as its name imports, goes no furtlier than to give the part y 
filingit tlie reciprocal right enjoyed by the complainant in the original bill in 
respect to their mutual title or interest in tlie subject-matter ot the suit." 
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Where a cross-bill to a bill of foreclosure brought by a part3' represent- 
ing the British government set up an independent claim of the respondents 
agaiust the British government, it was held, in Rowan v. Manvfacturing 
Co., 33 Conn. 1, to be matter which, upon gênerai principles, could not 
be set up by a cross-bill, the court saying; 

"If it is true that the matter set up in this cross-bill is wbolly Independent 
of the matter set up in the bill, and does not touch or relate to that matter, 
either for the purpose of défense to it or for any disclosure relating to it, but 
is œerely set up for the purpose of laying the founclation for some independ- 
ent relief, it seeras quite obvions, upon authority and prineiple, that for the 
purpose of any such independent relief as is asked for the cross-bill should 
be dismissed." 

In Dotz V. Phillips, supra, a bill was tiled for the spécifie performance 
of one agreement, and the cross-bill alleged violation of another inde- 
pendent agreement, and prayed relief against the plaintiffs. The court 
held that the cross-bill was improperly filed, saying: 

"The plaintiffs seek a spécifie performance, and that only. Itis noanswer 
to that to say that the plaintiffs hâve broken another agreement relating to 
another subjeot." 

In Galatian v. Erwin, Hopk. Ch. 48, the original suit was for fore- 
closing two mortgages. By cross-bill one of the défendants in her dé- 
fense sought to impeach for fraud the title of the mortgagor, not only to 
the mortgaged premises, but to other lands. It was held that as a dé- 
fense to the original suit the cross-bill was entirely proper, but that it 
could not introduce a distinct suit relative to the other lands, or become 
the foundation of a decree concerning niatters not embraced in the orig- 
inal suit; and that no decree beyond the subjects of controversy in the 
original suit could be made in the cause. In the présent case the sub- 
ject-raatter of the original bill is the interférence between plaintiffs and 
defendant's patents, and also the alleged infringement of plaintiffs pat- 
ent by défendant. The defendant's cross-bill is based solely upon an 
alleged infringement by plaintifî of defendant's patents. If plaintiffs 
bill was solely for interférence between the patents, that would be the 
only question that could be considered, and a cross-bill would clearly 
be improper based upon an alleged infringement by plaintiff. An in- 
fringement of a patent is a tort, (Rob. Pat. § 931;) and, if the original 
bill were filed for that alone, the défendant could only attack the rights 
of the plaintiff" under his alleged patent, the validity of the patent, or 
deny the infringement. He could not set up, by way of défense, another 
tort, alleged to hâve been committed by the plaintiff, The joinder of 
two causes of action in the original bill necessarily involves the joinder 
of the défenses appropriate in each case, but they are two separate causes 
of action, although joined, and not a new cause of action, formed by 
amalgamation, permittiug new questions to be raised by défendant dif- 
férent from those relevant to each separate cause of action. The cross- 
bill does not seek to defeat plaintiff''s causes of action, and the matters 
alleged in it are not essential to the complète disposition of plaintiffs 
case, or of defendant's rights in relation to the plaintiff's causes of action. 
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Defendant's counsel bas argued that, as plaintiff is a foreign corporation^ 
and défendant will be compelled to follow it into another jurisdiction in 
order to file a bill for infringement, and as plaintiff bas corne into this 
court with a matter relating to defendant's patent, that circumstance 
should be considered, and relief given défendant in the court of plain- 
tiffs own choice. That question was considered in the case of Bowan v. 
Manufacturing Co., swpra, but was held not to authorize the cross-bill 
based on a counter-claim by défendant. In my judgment the cross-bill 
cannot be sustained, and, agreeably to the mode pursued by counsel in 
;raising the question of its validity, it should be stricken from the record. 
Let an order be made accordingly. 



Enterprise Manuf'g Co. v. Deisler. 

Enterprise Manuf'g Co. v. Wanamaker. 

(Circuit Court, E. D. Pennsylvania. June 3, 1891.) 

1. Patents poiv Inventions — Anticipation — Meat-Cuttee. 

Letters patent No/ 271,898, issued to John G. Baker, January 30; 1883, for împrove- 
ments in meohanism to eut up plastic or yielding substances, eonsisting of a ma- 
chinç in which the sole reliance for cutling is upon a knife or otlier cutting device 
operating in conjunctiou with a perf orated plate at the points of disoharge from the 
casing, and in which there is no intentional disturbance of the substance to be eut, 
other than to force it f orward, before it reaches the plate, is not invalid on acoount 
of anticipation. Following Manufacturing Co. v. Sargent, 34 Fed. Rep. 134. 

3. Same^Infringement. 

The first claim of said patent for the combination of a casing for containing the sub- 
stance toTje eut, a perfor^ted jilate at the end of the casing, a device for forcing the 
substance forward in the casing and against the plate without otherwise disturb- 
ing it, and a knife operating against the inner face of the çlate, is inf ringed by a 
device containing ail the éléments specifled, though there is some unintentional 
disturbance caused by the forcing apparatus in the substance to be eut before it 
reaches the plate. 
8. Same. 

The second olaim of said patent for the combination of a casing, a perforated 
plate, a rotating knife, and a forcing screw is not infringed by a device in which a. 
cylinder with fingers is substituted for the forcing screw. 

4. Same— Rbs Adjudioata. 

A décision in the circuit court on the validity of a patent should be foUowed by 
the courts of other circuits, except where its validity is afterwards challenged by 
évidence that was not introduced at the former hearing. 

Bills in equity by the Enterprise Manufacturing Company v. Deisler,. 
manufacturer, and John Wanamaker, seller, of a meat-cutting device^ 
to enjoin the infringement of patent No. 271,398. 

Charles Howson, for complainant. 

Horace Pettit, for respondents. 

Butler, J. The suits are for infringement of claîms 1 and 2 of letters 
patent No. 27i,398, issued to John G. Baker, January 30, 1883, for 
"Improvementsin mechanism to eut up plastic or yielding substances." 
The facts in each are the same; and they are, therefore, considered to- 
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gether. Thé défense, as set up in the answer, is twofold: Fîrst, that 
the patent is invalid ; and, second, that it is not infringed. The firat was 
involved and fully considered, in a suit by this plaintifif against Sargeant 
& Co., by the circuit court for Connecticut, in 1883, and the patent sus- 
tained. The question was examined and an opinion filed, on motion for 
preliminary injunction; and again more fully and elaborately considered 
on final hearing. The first of thèse opinions is found in 28 Fed. Rep. 
185, and thé second in 34 Fed. Rep. 134. We are asked to reconsider 
the question, on the grounds that the décision is not binding upon us, 
and that further anticipatory évidence is produced. As respects the first 
it is only necessary to say that a proper regard for the interests of suitors 
requires that the décisions sball be given controlling effect. The im- 
portance of uniformity in the law, as adrainistered in the several cir- 
cuits, is too great to be disregarded, even where the judges may differ 
in opinion. Confiicting décisions on the same patent would be an in- 
tolérable evil. The rule in this circuit is well settled. Manujacturing 
Go. V. City of Philadclrphia, 30 Fed Rep. 625; Mayo v. The Chelmsford, 34 
Fed. Rep. 399; Hammenchlag v. Garreit, 9 Fed. Rep. 43; Zinsser v. 
Krueger, 45 Fed. Rep. 574; Cary v. Manufacturing Ce, 31 Fed. Rep. 
344. The question of validity, therefore, is open only so far as respects 
the additional évidence introduced; and this does not require extended 
discussion. 

In the suit against Sargeant & Co. the court decided that John G. Ba- 
ker was the first to invent a machine for cutting plastic or yielding sub- 
stances, in which ail preliminary cutting de vices were eliminated and the 
sole reliance for cutting was upon a knife or other cutting device, op- 
«rating in conjunction with a perforated plate, at the points of discharge 
from the casing, and in which there was no intentional disturbance of 
the substance, (other than to force it forward,) before reaching the plate. 
Upon thèse characteristics the court distinguished the Baker machine 
from ail others in préviens use. We do not find anything in the addi- 
tional évidence to justify a différent conclusion. Other devices are 
shown; but they add nothing to the force of the défense made in that 
case. What was there said in distinguishing Baker's cutter from the de- 
vices set up may justly be applied to the additional devices shown hère. 
The Dollmau and the Miles machines, which were before Judge Shipman, 
seem quite as much like the complainant's as are any of tlie additional 
devices set up. The Baker machine of patent 220,112, first intro- 
duced hère, is not intended to eut "yielding substances," nor anything 
else; and is not adapted to such a purpose. It is a "press" designed for 
extracting juice from fruits alone. Resemblances may be found in sorae 
of its parts and combinations, to the complainant's machine. It bas a 
casing, a forcing screw, and what may be called a perforated plate or 
eieve. Thèse éléments are not, however, combined as in the complain- 
ant's machine; and the complainant's knife operating in conjunction 
with the perforated plate, is wanting. Intended for différent purposes 
the organization of the two machines is dissimilar, and neither is capa> 
ble of doing the work for which the other is designed. 
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The Brethon machine of the English patent of 1887, is intended for 
"grinding, mingling, naelaxating, and freeingclay" from hard substances, 
in preparing it for the manufacture of tile, brick, and so forth. It, also, 
is unsuited for the use to which the complainant's is appiied; and is 
hardly more like it than the "press" referred to. It, also, has a casing, 
a screvv with blades or arms above, and a perforated plate below, cou- 
nected with a scraper which opérâtes upon its under surface. It hasnot, 
however, the screw or other forcing mechanism, described in the com- 
plainant's patent, and operating in conjunction with the casing, as shown 
in his machine. Neither the screw, nor the blades or arms above, bear 
such relation to the casing, as would render them effective for the pur- 
poses of the complainant's forcing device. Nor has it the complainant's 
knife, operating in conjunction with the perforated plate. The machine 
was not intended for cutting purposes; and such a device, would, there- 
fore, be out of place in it. The perforated plate is employed simply to 
afford means of escape for the softened clay, while the scraper is em- 
ployed to remove hard substances that may be deposited on its surface. 
Mr. Brethon calls the latter instrument, indiscriminately, a "knife," a 
"blade," and a "scraper." It is, however, a scraper, and nothing more. 
While resemblances may be found in Brethon 's machine also, to the com- 
plainant's, no one observing the former without knowledge of the latter 
would receive a hint of its possible applicability to the use of cutting 
méat, or other yielding substance. 

Simpson's machine, of the English patent of 1873, for cutting peat, 
tan, and other fibrous substances, bears little if any, greater resemblance 
to the complainant's. The language of his spécifications (which is gên- 
erai, and apparently indeflnite) must be read in connection with the 
drawings intended to illustrate its meaning. Neither of the figures 
shown exhibit anything like the complainant's machine. If it were true 
that the latter might be formed, substantially, by combining parts of the 
several structures exhibited, (as the respondent urges,) this would not 
show anticipation, but rather the construction of a new device. Hère 
again, it may be justly said that no one looking at the machine, in either 
of the forms of construction exhibited, would receive a suggestion of the 
eomplainarit's invention. This machine, as well as Brethon's, is intended 
to, and does, operate upon the material fed during the process of feed- 
ing, and both, therefore, seem to belong to the class of which the Miles 
device is an example. 

The Jones patent of 1858, reissued in 1865, is for a meat-cutter; but 
it, also, is essentially unlike the complainant's. Its material parts are 
a cylindrical casing, around a fluted roUer with spiral, fiât, sharpened 
ribs, with an opening at the bottom, in which a serrated knife is fixed, 
to co-operate with the sharpened edges of the ribs in cutting méat. It 
has no forcing apparatus properly considered, and the cutting virtually 
eeases when the operator's hand is withdrawn; nor has it a perforated 
plate. In construction, opération, and effect the machine is essentially 
unlike the complainant's. Nothing further need be said on the first 
branch of the défense. 
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Does the respondent infringe? The claims involved read as follows: 
" (1) The combination, in a machine for cutting up plastic or yielding sub- 
stances, of the foUowing instrumentalilies, namely: First, a casing for con- 
taining the substances to be eut up; second, a perfoiated plate at or near the 
end of the caalng; tldrd, a device for forcing the crude mass forward in the 
casing and against the said plate without otherwise disturbing the integrity 
of the saivl rnass; &nà,fourth, a knife operating against the inner faceof the 
plate, and serving as the sole means, in connection with the said plate, of cut- 
ting upthe mass by severing tlierefrom the portions wliich enter the perfora- 
tions, ail substantially as setforth. (2) The combination of a casing, E, hav- 
ing at or near one end a perforated plate, a rotating knife acling against the 
inner face of the said plate, and a forcing screw, the continuons thread of 
which extends to or nearly to the knife, and which rotâtes with the latter, 
substantially as speeifled." 

The first daim is clearly and precisely stated. Its essential éléments 
are the casing; the perforated plate; the forcing device, which drives the 
mass iorward "without otherwise disturbing its integrity;" and the knife 
operating against the inner surface of the plate, and serving as the sole 
nieans, in connection with the plate, of cutting the mass. The respond- 
ent insists that the claim if sustained, must, in view of the prior art be 
narrowly construed. It cannot however, be limited beyond the plain im- 
port of its terms. It must hâve this effect, or be disallowed. The de- 
fendant's machine is accurately described by thèse terms. It contains 
each of the éléments named. It has in combination the cylinder or cas- 
ing; a forcing device; a perforated plate, and a knife operating against 
its inner side, serving as the sole means, in conjunction with the plate, of 
cutting up the mass. The fiugers and cylinder are so constructed that 
their co-action opérâtes to force the mass forward, while the sharp- 
ened edges or flat sides of the former act as knives, and sever the parti- 
cles of méat or other plastic substance, as they enter the perforations in 
the plate. In principle, opération, and efïect, it answers the descriptive 
terms of the claim. It shows marked structural différences; but they 
are unimportant. 

The respondent seeks a distinction in the fact that there is some dis- 
turbance in the integrity of ihe mass, by the fingers of bis device, before 
it reaches the plate; that particles of the méat or other substance, force 
their way back between the lingers and casing and arethus mangled and 
torn. This however, is accidentai, and unavoidable; and occurs in ail 
similar machines. It does so, though to a smaller extent in the com- 
plainant's. Judge Shipman remarked upon it, in the suit before him: 

"It does not foUow that the patentée meant, or that his patent is to be fairJy 
construed as meaning, that the méat was to corne to the plate in a condition 
in which no rubbing or no abrasion or no Uisintegration had taken place; he 
siraply meant that in contrast with the Miles machine, there was no cutting 
action in ihis device; that no reliance was placed, for cutting the uieat, upon 
anything else than the plate and ihe knife, and that the mass was forced to 
the plate without any other disturbance of its integrity than was incident to 
the forcing process." 

This preliminary tearing or mangling in which the respondent now 
seems to see advantage is, as before stated, purely accidentai and woulji 
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doubtless beavoided were it practieable. The respondent does not claim 
it aa a merit in his patent, nor allude to it in his spécifications. We must,. 
therefore, hbld that the first claim is infringed. 

la the second infringed also? Its only distinguishing feature is the- 
forcing screw. This we do not find in the respondent's machine. T^o 
hold that the fingers and cyiinder constitute the coinplainaut's screw is 
not justifiable; nor is it justifiable to say they are its équivalent because 
they do its work. To say that they are, would obliterate the distinction 
between the first and second claims; for if any forcing device that may b© 
adopted — capable of performing the office of the screw — is its équivalent, 
it follows that the two claims are for the sanie thing. A decree may be 
entered in the usual form, for infringemeut of the first claim. 

AcHESON, J., concurs. 



Pope et al. v. Seckwoeth et al. 
(District Court, W. D. Pcnnsylvmiia. July 2, 1891.) 

Admiraltt Practioe — Release op Attached Propk:htt. 

Under the fourthadmiralty rule, which providos tbat an attachment may be dis- 
solved upon défendant giving bond to abide by ail orders of the court, and pay the 
amount awarded by final decree, attached property cannot be relcased on bond 
conditioned for payment of the value of the property released, where the value of 
such property is less than the debt sued for. 

In Admiralty. 

Nonh W. Shafer and Stapken 0. McCandless, for libelants. 

John Scott Fergmon and E. G. Ferguaon, for respondents. 

Eeed, J. The respondent Seckworth, whose goods hâve been at- 
tached upon mesne process issued upon a libel in personam under the 
second admiralty rule, has applied for nu order to direct the niarshal to 
deliver to him two tlat-boats so attached, upon his giving security that, 
in the event of a decree against him, he will pay the libelants on account. 
of said decree the viilue of the said bvoats; and the respondents J. B. 
Hahn and Martin Hahn apply for a similar order as to the cargo of said 
flats, likewise attached as their property. The value of the flats and 
cargo is conceded to be rnuch less than the claim of libelants. Proctora 
for libelants object to the application, and insist that the stipulation or 
bond must be to pay the amount awarded by final decree. I am not 
able to find any authority upon the subject, but an examination of the 
fourth admiralty rule satisfies me that the stipulation oc bond must be 
as contended by libelants' proctors. That rule provides that the attach- 
ment may be dissolved by order of the court, upon the défendant, whose 
property is so attached, giving a bond or stipulation, with suflâcient sure- 
ties, to abide by ail orders of the court, and pay the amount awarded by 
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the final decree; and upon such bond summary process may be issued 
against the principal and sureties to enforce the final decree. The saaie 
language is used in the third admiralty rule relative to warrants of ar- 
rest in suits in personam, which has been held to require a stipulation or 
bond, not for the appearance of the défendants alone, but also for the 
payment of the decree. 2 Conk. Adm. p. 88 et seq.; Gardner v. Isaacson, 
1 Abb. Adm. 141; Gaines v. Travis, Id. 297; Ben. Adm. § 496. The 
language of the fourth rule is plain, and leaves no room for the construc- 
tion claimed by défendants' proctor. Provision is made by the tenth 
admiralty rule for relief in cases wbere the property attached is of less 
value than the claim of libelants, which is an additional reason, in my 
judginent, for the construction I bave put upon the; fourth rule. 



The Timoe. 

NoRDLiNGER et al. V. Nelson et al. 

(Vistriet Court, S. D. New York. June 35, 1891.) 

Carbibbs bt Bea— Damage bt Rats— Eubdeîj of Proop— Bill oi' Latstug— Except- 
ING Vermin — Négligence. 

On discharge a,x, New York of a cargo of beans from Fiume, Austria, after a voy- 
age of 34 days, an extraordinary and almost unheard of amount of damage from 
rats appearing, held, (1) that the négligence of the ship to taire reasonable and or- 
dinary précautions against such a f amiliar cause of damage was to be presumed ; 
(2) that, though an exception of liability by reason of "vermin" in the bill of lading 
Included rats, neither that exception nor the exception of damage from négligence, 
eveu if valid, excuses the lack of preliminary précautions against rats through a 
proper previous examination of the ship, thorough washing out or fumigating, or a 
Buflicient supply of cats ; (3) that, the ship not having satisfaotorily overcome the 
presumption against her, the libelants were entitled to recover their damages. 

In Admiralty. Damage to cargo by rats. 
Wing, Shoudy Se Putnam, for libelants. 
Couvera & Kirlin, for respondenta. 

Brown, J. On the voyage of the British ship Timor from Fiume, 
Austria, to New York, some 3,700 sacks of beans when discharged were 
found greatly damaged by rats. Upon the tesiimouy I cannot doubt 
that this damage happened during the voyage. The voyage was a 
common one, between well-known ports. The cargo was not unusual. 
The spécial liability to damage by rats was well known, both as respects 
the cargo and the place of loading; yet the amount of damage was ex- 
traordinary, and almost unheard of. TLe inference seems to me irré- 
sistible and overwhelming, in the absence of any sufïicient explanation 
why this extraordinary damage occurred, that it could onlj' hâve arisen 
from some failure of the ship to take the usual précautions against 
rats, either in the examination and préparation of the ship beforehand, 
or in the number of cats taken on board , or the facilities afibrded them 
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to teep down such an incursion of rats. The voyage was of oniy 34 
days, only the customary stops were nmde, and no explanation has been 
suggested, or seems possible, excepting those veryliabilities to incursions 
from rats which were well known, and which it was the business of the ship 
to make provisions against. The washing ont appears to hâve been for the 
purpose of clearing the ship of coal-dust, and with no spécial référence to 
any examination for rats; and the neglect may hâve been in the want of 
proper attention to them at that time, or in only a partial washing ont. 
In view of the extraordinary damage, the burden of proof to satisfy the 
court remains upon the respondents. Notwithstanding the considérable 
testimony on the part of the ship, I am not satisfied of the suffieiency 
of the défense; and it is not necessary to détermine whether the extraor- 
dinary damage was from lack of suitable examination for rats before- 
hand, or because the washing out was but partial, i. e., where the coal- 
dust was lodged, or from the omission to fumigate, or an insufficient 
number of cats. I am constrained to the conviction that the ship did 
not take the necessary and usual précautions, and for that reason should 
bear the loss, even though the exceptions in the bill of lading, both as to 
vermin and as regards négligence, were held valid, The Imbella, 8 Ben. 
139; Stevens v. Navigazione Générale Italiana, 39 Fed. Kep. 662. With- 
out referring to the other interesting points suggested by the respond- 
ents' brief, decree for the libelants, with costs. 



The Express. The Niagara. The N. B. Staebuck. The Charm. 

New York & C. Mail S. S. Co. v. The Express, The N. B. Star- 
BUCK, and The Charm. 

New England Terminal Co. v. The Niagara, The N. B. Starbuck, 

and The Charm. 

(District Court, S. D. New York. June 34, 1891.) 

1. Collision — Tuo and Tow— Joint Responsibilttt. 

It having been found (44 Fed. Rep. 392) that there was fault in the navigation ùl 
the ship and tow (1) in not straightening down river, as required bylavv, w'tti rea- 
sonable promptness; (3) because shortly before collision, when the N.'s course 
was really clear, she ported, in order to follow the tug, and thereby unnecossarilv ran 
into the E. ; and ît appearing that the N. had a master ard crew ou board in the 
performance of their duties, her quartermaster at the wheel, receiving orders from 
her master, and that the latter alone gave the final order which precipitateù collis- 
ion, the pilot or master of the assisting tug along-side being also on the bridge, and 
concurring in the navigation,— /leid, that the ofiicers of both the tug and tow were 
joint participators both in the navigation of the JSI. and in the above spécifie faults; 
that both tug and tow were therefore answerable to the B. ; and that tho N. could 
recover but half her damages. 

2. Same. 

What constitutes joint participation in the navigation of tug and tow considered, 
in référence to the language of Betts, J., and of Mr. Justice Cufeobd, in Sturfjû 
V. Boyer, 24 How. 110 ; (opinion of Betts, J., in note.) 

In Ad m irai ty. Collision; tug and tow participating. 
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Carter de Ledyard, for the Niagara. 

Wing, Shoudy & Putnam, for the Express. 

Robert D. Benedkt, for the Starbuck and the Charm. 

Brown, J. In the former décision of the above causes, the Express 
was held without fault, (44 Fed. Rep. 392,) and the tugs Starbuck and 
Charm, which had the Niagara in tow, were held to blâme. It did not 
seem necessary at that time to détermine whether the Niagara, which 
was in tow of those tugs, and came in collision with the Express, should 
also be held to blâme; but, it appearing that there is no community of 
interest between the tugs and the Niagara, and that the value of the tugs 
is insufiicieiit to pay the damage caused to the two vessels by the collis- 
ion, it is necessary to détermine the question whether the Niagara is also 
chargeable with fault; for, if she is blâmable as between her and the Ex- 
press, she is liable to the Express, and caunot diminish to the latter's 
préjudice the fund derivable from the stipulation given by the tugs. 

Most of the facts are stated in the former opinion. The navigation of 
the Niagara was held to be in fault (1) for unnecessarily going to the left- 
hand side of the East river channel, near Corlear's Hook, and continu- 
ing her heading towards the left, though bound for the New York shore; 
(2) not signaling or answering signais in time; and (3) for turning shortly 
before collision to the right, across the bows of the Express. For thèse 
faults, save the want of signais, I think the Niagara was at least jointly 
to blâme with the tugs. As respects the giving of signais, it was held 
in the case of The Einar, 45 Fed. Rep. 497, 500, that on the failure of 
the tug to give signais, it was the duty of the tow to direct them to be 
given; and in The City of Alexandria, 31 Fed. Rep. 427, it was held the 
duty of the tow having whistles to sound them. By the first fault the 
Express was embarrassed as to the Niagara's intentions; by the last, after 
the danger was over if the Niagara had kept her course, collision be- 
came unavoidable. In both thèse faults the offlcers of the Niagara were 
active participants. The final order, "hard a-port," which precipitated 
collision, was given by the master alone, and the previous slow turning 
of the Niagara in straightening down river arose, at least in part, through 
not hard a-porting long before; and as to that the master had and exer- 
cised such control as he saw fit. 

This case has no resemblance to that of Siurgis v. Boyer, 24 How. 110, 
because "there the master and crew were not on board , and had no par- 
ticipation in the faulty navigation. It was the same as to want of par- 
ticipation in the iault in the case of The John Fraser, 21 How. 184. In 
the former case Cliffokd, J., says expressly that — 

"Both tug and tow are jointly liiible when those in charge of the respi-ctive 
vessels jointly iiarticipate in their control and management, and the niaster 
or crew of both are déficient in skill, omit to take due care, or are guiity cl' 
négligence in their navigation." The Mahey, 14 Wall. 204, 211 ; The Maria 
Martin, 12 Wall. 44; The Virginia Ehrman. 97 U. S. 309, 313. 

If any doubt could exist as to what was meant in Sturgis v. Boyer, by 
"jointly participating in the control and management," it would seem to 
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"be removed by référence to the opinion of Bbtts, J., in the court below,* 
in which he had held the tow and tug jointly in fault, because, upon 
the tacts in proof before him, he found that neither "vessel was strictly 
passive in the course purSued in its navigation, but, on the coritrary, the 
oflQcers of both took active and eiReient part in directing and controlling 
the movements of the tug." * - ^k * "The ship's Company," he sSys, 
"hàd sole charge of herhelm and gails; and the master of the tug gave 
directions from her deck concurrently for her navigation. * * * j^ 
«annot be said for the ship * * * that she did not participate with 
the tug in any voluntary action producing a collision. * * * xhe 
true doctrine sUbjects bbth tug and tow to responsibility to another ves- 
sel for injuriés inflicted ùpoii it by the joint action of the tow by means 
of their common faùlt." The facts Were found otherwise in the circuit 
«ourtand in the suprême court, viz., that "the ship was under the ex- 
clusive command and direction of the master of the tug, and that the 
ship's master was not on board, nor any crew, and that the mate did not 
in any wày interfère with bèr navigation, but was otherwise employed." 
The Scrantori, 5 Blatchf. 400; 24 How. 120, 121. The reversai was be- 
cause the facts were otherwise than found by Betts, J., and the almost 
identical language used by Mr. Justice Cliffoed in the passage above 
■cited in regard to a joint liability would seem to be drawn from the opin- 
ion of Judge Betts, and to be designed to express concurrence with his 
views, in this respect, upon the facts as he had supposed and found them. 
Stronger even than the facts assumed by Judge Betts are the facts 
hère, which show a joint participation in the navigation of the tow; and, 
if this were not to be held such a case, I hardly perceive how any case 
€ver likely to arise could be construed as one of joint navigation; for the 
offîcers and crew of the Niagara were notonly on board, butactively par- 
ticipating in her navigation. Her master was on the bridge, her quar- 
termaster at the wheel, receiving his orders; and the very order that 
precipitated collision carne from her master only. The pilot of the 
Charm was by his side, concurring in ail his acts. It is plain, more- 
over, that the active co-operation of the ofïicers and crew of the Niagara 
was necessary to the navigation of the ship, and that their help was ex- 
pected and counted on by the tugs in her navigation. Besides those 
mentioned, others of the crew were stationed forward, as the master says, 
for any necessary emergencies. Without them, the ship would hâve 
been unseaworthy, for want of suitable equipment for safe navigation. 
The Galatea, 92 U. S. 439. It is manifest that the tugs neither had nor 
exercised exclusive management or control. This is plainly not a case 
like that of the towage of canal-boats, in which the tugs take, and are 
■expected to take, the whole management of the tow into their own hands; 
but one of joint participation and direction. The captain, indeed, states 
that he considered the ship to be under the direction of the tugs and of 
the pilot of the Charm, who was on the bridge with him; but such an 
opinion, given after collision, for the purpose of exonerating himself and 

>See note at end of case. 
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his ship, îs outweighed by the circumstances and by his acts at the time. 
The évidence shows that the master and crCw were ail the time exercis- 
ing their lunctions, and were no more relieved of them by the présence 
of the master of the Charm than if he had been a pilot.taken on board, 
in which case the liability of the ship is well settled. The China, 7 Wall. 
53. It was the duty of the master, as well as of the pilot of the Charm, 
to observe the statutory régulations made for the avoidanee of collision, 
to straighten down river as soon as practicable, and not, in violation of 
the statute, to embarrass other vessels, nor run across their bows into évi- 
dent collision. When the Starbuck made a move plainly leading to 
sure collision, it was the duty of the master to eut the hawser, and not 
port hard, as he did, in order to follow the Starbuck. A large steamer 
like the Niagara, nearly 300 feet long, with her master and crevv on board, 
prosecuting and participating in her navigation for her own benefit and 
her owners', though in tow of a tug, is bound to take ail needful pré- 
cautions to avoid injury to others. This obligation is wholly independ- 
ent of the question which is master and which is servant. This rul© was 
recognized and enforced by the suprême court in the case of The Civilta, 
103 U. S. 699. Both are bound to be vigilant, and to do ail that pru- 
dence and skill can do to avoid the destruction of life and property by 
collision in navigation. Large vessels, by reason of their size, moreover, 
bave practical control, in a large degree, of the tugs attached to them. 
The Niobe, 18 Prob. Div. 55; The Boris Eckhoff, 32 Fed. Rep. 555. They 
are rarely without their fuU complément of officers and crew, who con- 
tinue their ordinary duties of navigation, as was evidently expected and 
done in this case. In maritime countries generally the tug is in such 
cases almost universally treated as the servant of the larger ship, which 
can direct and control her movements; and so Mr. Justice Gkier held 
in the case of The Créole, 2 Wall. Jr., 485, 512. But, whether this view 
be adopted hère or not, the Niagara seems to me to be jointly answer- 
able for this collision, within the strict Une of cases from Sturgis v. Boyer 
downwards, because her master and crew participated, not only in ber 
navigation, but in the two spécifie faults that directly brought about the 
collision. 

Without commenting, therefore, upon the arguments submitted in re- 
gard to what was said in the case of The Boris Eckhoff, 32 Fed. Rep. 555, 
and without eonsidering to what extent the principle on which Sturgis v. 
Boyer was decided, as respects the remedy against the ship in rem, bas 
been modified by subséquent cases in the suprême court, or supplemented 
by many of its justices, including Mr. Justice Cliffoed himself ; to what 
extent its application to cases like the présent would work. injustice by 
absolving from liability the vessel that inflicts the injury; or to what ex- 
tent it is incompatible with the gênerai design of the act of 1851, (Rev. 
St. §§ 4283-4286,) wbich, since that case was decided, has been devei- 
oped and expounded by the suprême court as an adoption, in a large 
degree, of the gênerai maritime law of Europe, which, in the navigation 
of chartered ships by the owner's consent, though the owner does not 
stand in the relation of principal, or incur any personal liability, nev- 
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ertheless looks to the ship in case of her faulty navigation as the offend- 
ing thing, which is at once the source of the wrong, the sponsor for in- 
demnity, and the lirait of liability; or to what estent that case is in 
principle specially incompatible with the fifth section of the act of 1851, 
(Id. § 4286,) which, as expressly making the shipliable for her naviga- 
tion for her whole voyage, independent of the owner's control, might 
seem to include by implication towage under a tug's control for a small 
portion of a voyage, at the beginning or end of it, as the greater indudes 
the less; or to what extent it is compatible with the principle or policy 
of any maritime law that an owner by any forra of contract, whether of 
towage or otherwise, should be allowed to procure the navigation of his 
vessei to be effected without liability on her part for the injuries she in- 
flicts on innocent third parties by her faulty navigation, or to substitute 
the liability of another man's tug of niuch infenor value for the liability 
of his own vessei for sueh damages, to the préjudice of others, thus abol- 
ishing, at his mère volition, pro tanto, the gênerai law of maritime liens 
allowed for the security of third persons; and leaving the discussion of 
thèse questions to a time when they are necessarily involved, — I appor- 
tion the damages between the Niagara and the tugs, and allow judgment 
for the Express against both the tugs and the Niagara, with costs. 

NOTE. 

The foUowing is the opinion of Betts, J., in the case of Sturgis v. Boyer, above re- 
ferred to, (The Wisconsin and The Hector,) iu the aistvict court. 

After reviewing the facts, and finding the lihelant's lighter not in fault, the opinion 
proceeds, (volume 23, notes of Betts, J., 137:) 

"Betts, J. The second inquiry demands a considération of the prooeedings by the 
ship and steam-boat, and whether they are chargeable with onlpable aets of omission 
or commission of a character to render them jointly responsioie to the libelant for the 
injuries sustained from them. In my opinion, the balance of testimony proves that 
the tow was approaching the lighter f urther ont in the river from the New York piers 
than the lighter, she and the tow aiming to come to nearly at the same point. It was 
mid-day, and there was no impediment in the river to a clear view of the position and 
course of the lighter by those navigating the tow, and vparning was given the tow from 
tlie lighter time enough to enable the tow to hâve stopped her way, or diverged from 
it sufficiently to secure the safety of the other vessei. The differing opinions uf the 
witnesses as to the motion of the tide at the time of collision, and also as to the head- 
way of the respective vessels, seem to be controlled by the f act that the barrels of flour 
thro wn into the river by the upsetting of the lighter floated dovim the stream. Upon that 
condition of things, it is manifest that the exercise of reasonable diligence and caution 
on the part of the managers of the tow, when they ought to hâve been aware they could 
not prudently attempt to make he." berth by going ahead of the lighter, throws upon 
the tow the responsibility for ail damages inflicted upon the lighter by reason of con- 
tinuing that movement. The injured party, in case of collision, has, as a gênerai prin- 
ciple, a right to hold the vessei vphich is the direct and immédiate cause of the wrong 
answerable to him for it, (The Neptune, 1 Dod. 467,) and this without regard to the 
question of the personal participation of the ovpner of a coUiding vessei in the culpa- 
ble a' ts. When she is in motion in the pursuit of her lavpful calling, she carries with 
her the responsibility of her owner for the acts of his agents, to whom she is intrusted, 
to the same extent as if she was under his personal direction. Abb. Shipp. pt. 3, c. 1. 
Nor does it matter whether the propulsion is by the agency of salis or sweeps, or that 
of steam-tugs fastened to her, and used to the same end, because the steam-power 
thus applied may be justly regarded only as a substitute for other physical means of 
navigation. Keeves v. Tlie Constitution, 1 Gilp. 579; The Express, Oloott,258, A ship 
under towage by a steamer lashed to her side is chargeable for damages wrongly ooca- 
sioned another vessei by striking while under way against her. The Carolus, a Curt. 
69. The answers filed, respectively, by the owner of the ship and the tug are in di- 
rect conflict upon the question whether the navigation of the tow was under the con- 
trol of the oflicers of the one vessei or the other; it being averred for the ship that 
she was exclusively in the hands and under the command of the ofûcers of the tug at 
the time of collision, and asserted on the part of the' tug, with equal positiveness, 



THE EXPRESS. 865 

that she was plaoed under the exclusive orders and control of the ship, and wai em- 
ployed solely for the purpose of sapplying the motive power for transporting thu ship 
from one pier to the other, and the tug and her crew vvere therein subject to and obeyed 
the orders of the niaster and offlcers of the ship alone. It is unnecessary to speculate 
npon the conséquences that would legally follow the establishment of that défense, 
because, in my opinion, the testimony does not show that either vessel was strictly 
passive in the course pursued in its navigation, but, on the contrary, the ofBcers of 
both took active and efficient part in directing and controUing the movements of the 
tow. I am indined to consider the primary responsibility rested upon the ship, she 
being the vessel actually coUiding npon the lighter; butl also hold the tug was re- 
sponsible for the direction given the ship, through the agency of her ofScers, concur- 
ring with those of the ship. 

"This court âecided in the case of The Express, Olcott, 258, that the tow, being 
separate from the tug, and ooming in contact wlth another vessel by her own fanlt, 
was liable for the damages thus inflicted in a suit against her alone; and, althoughthe 
decree was reversed on appeal upon a new state of facts proved in the circuit court fix- 
Ing the fault wholly upon the tug, (1 Blatchf. 365,) yet that doctrine was explicitly 
adopted by Judge Nelsox, who says: 'In ail such cases, at least, there exists a com- 
mon obligation by the tug and tow to make every reasonable effort to avoid the danger 
and a common responsibility in case of neglect. ' In that case the appollate court cor- 
rected the décision below, because the liabiiity was imposed by its judgment on the 
tow, when the culpable acts were committed by the tug solely, without any faulty con- 
currence on the part of the tow, upon the declared principle that both vessels were un- 
der a common obligation in their respective positions to employ every reasonable effort 
to avoid damage, and under a common responsibility for it in case of faulty omission 
to do so. 1 Blatchf. 367. The contingency aniicipated in that décision avises in this case. 
The ship and the tug were united toge'ther, and were moved as one body. The ship's 
Company had sole charge of her helm and sails, and the œaster of the tug gave direc- 
tions from her deck concurrently for her navigation and that of the tug, and the helm 
of the ship was employed in a common navigation of the two vessels. Neither of the 
two, as they were connected and conducted, had any movement or action separate from 
the other, but employed concurrently the means àt their command to a common end; 
and it cannot be said, therefore, for the ship, if the fact be of any moment in this case, 
that she did not participate with the tug in any voluntary action producing a collision. 
The admiralfcy court in Lower Canada (The John Counter, 18 Law Reports, L. C. 553,) 
held the steam-tugexclusiveiy responsible for a collision of her tow with another vessel 
when the tow was hauling by a Une clear of the tug, and the damage was caused by the 
sole fault of the tug, aithough she did not come in contact with the injured vessel. In 
The Carolus, 3 Curt. 69, Judge Ccrtis adjudged the coUidlng ship, propelled by a tug, 
answerable for a collision caused by her, when the tug was not jolned in the suit, with- 
out raising a question as to the liabiiity of the ship. 

"In the circuit court of Peansylvania a distinction is taken which I do not meet with 
in any other adjudication betweeu the responsibilities for collision when small steam- 
tugs are employed to tow large vessels, and large tugs are engaged in towing small 
craft, barges, etc. In the first class of cases, when injuries arose to other vessels by 
collision with a large tow through the misfeasance or culpable inattention of the tug, 
the conséquences ai-e made chargeable exclusively upon the ship, the tug being regarded 
as her servant or agent, acting under her authority ; and that no suit for collision can 
be sustained against the tug for damages so accruing from collision by her tow. Smith 
v.TheCreole,2 Wall. Jr., 485, 511,513. The Sampson, 3 Amer. Law Eeg, 337. Tbeentire 
navigation and movements of the two vessels is held to be at the risk of the ship. The 
principle of thèse rulings would apply to the présent case, and would fasten on the 
ship the liabiiity for damages inflicted upon the lighter. I am impressed with the 
persuasion that the true doctrine subjects both tug and tow to responsibility to another 
vessel for injuries inflicted upon it by the joint action of the two by means of their com- 
mon fault. I am in no way convinoed that the marine law dispenses either from lia- 
biiity to others for their mutuai acts of misfeasance or omission upon navigable watei-s, 
as upon that area it is most important to the safe transportation of persons and prop- 
erty that every vessel propelling herself or another by motive powers within herself, 
or invoking or using such motive powers supplied by another, should be accountable 
for the conséquences of the injurious misuse of such "locomotion to the same extent as 
when she is acting separately and alone. It inures to the gênerai security that the risk 
of that connection with such extraneous agency shall be imposed upon the parties so 
employing it, and that those suffering from its use should be entitled to indemnity 
therefrom against ail the actors concerned in the wrong. 

"A case decided in this court in June term, 18.55, by Judge Ingebsoll, is cited as es- 
tablishing a différent ruling, and exonerating the tug, and imposing the loss upon the 
party in tow on her side, when a collision was caused in their movements. I hâve ob- 
tained a clearer statement of that case from the files of the court, and lind that the 
question mooted in this case could not bave appropriately arisen in that. The owners 
of a lake beat intow along-side of the tug (the Catherine) was met and run against on 
the East river by another small beat or barge in tow along-side a tug, (the Birkback,) 

v.46F.no.l3— 55 
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and a oolHsioa ensued between the lake boat and the barge, and a joint action in per- 
sonam, waa proseouted by the libelants agalnst the owners of the Birkback and of tha 
tug Catherine, to recover the damages so iucurred. The court dismissed the libel as to 
the tug : Catherine, and awarded damages as against the owners of the Birkback. If 
the point» invoived in the présent case were brought in discussion on the hearing or 
décision of that case, it could hâve been argumeutatively only, and the décision ueces- 
sarily would not affeot the question in issue hère. In my judgment, upon the faots and 
proûiË before the court, both the ship and tug were jointly actors in the tort oommitted 
upon the lighter, and the libelants are entitled to their recompense fx-om the joint tort- 
feasors to the amount of loss so sustained. " 



The Ciampa Emiija. 

The F. W. Vosburgh. ' 

SoMEES V. The Ciampa Emilia et al. 

Ciampa v. The P. W. Vosburgh. 

{District Court, V. New Jersey. July 13, 1891.) 

Collision — Vbssbl at Aîtchob— Tug. 

A dredge was anohored in the middle of the ohannel of the Delaware river, with 
proper lights burning. A ship towed by a tug came up the river. The tug. at a 
distance of a mile and a half of the dredge, shaped its course so as to pass to west- 
ward of the dredge, and steadllymalntained that course. The ship in charge of ita 
own master and crew was so oarelessly steered that it did not follow the course of 
the tug, but collided with the dredge. Hdd, that tbe ship, and not the tug, was 
responsible for the collision. 

In Admiralty. 

Henry R. Edmunds, for libelant. 

Wing, Shoudy de Putnam, for the Ciampa Emilia. 

Hyland & Zabriskie, for the Vosburgh. 

Geî:en, J. This suit is brought to recover damages sustained by the 
dredge Arizona, owned by the libelant, in a collision with the ship Ci- 
ampa Einilia. On November 2, 1888, the dredge Arizona was engaged 
in dredging out the channel of the Delaware river, at Mifliin bar, a few 
miles below Philadelphia. About 10 o'clock on the evening of that day 
she was run into by the ship Ciampa Emilia, and sustained considérable 
damage. The ship was being towed by the Vosburgh on a hawser frora 
40 to 45 fathoms in length. The night was clear starlight, the wind 
fresh from the south-east, and the tide strong flood. The dredge was 
anchored about in the middle of the channel, with the proper lights set, 
and was so placed that on either side there were at least 250 feet of wa- 
ter, averaging in depth 20 feet, in which deeply laden-vessels could be 
safely navigated. 

The only question involved in this case is one of fact. The légal prin- 
ciples applicable are perfectly well settled. It was plainly the duty of 
the Vosburgh to tow the ship in such careful manner that she would 
clear any obstruction in the course taken, if carefully and promptly man- 
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aged at the- helm, and vigilantly guarded by her lookout. In an equal 
degree was it the duty of the shîp to exercise ail reasonable care, pru- 
dence, and skill to avoid doing any damage to herself or to any other 
vessel. The fact that the motive power which communicated impetus 
to the ship was furnished by the tug, to which she was connected by 
the hawser of more or less length, does not relieve her from her duty in 
this respect. She was still, to a very considérable degree, controlled by 
her own rudder. Her master, her lookout, her helmsman, were ail 
fully in charge. They were under the obligation of vigilance and thor- 
ough performance of their varied and respective duties, and failure to 
perform such duties would, inevitably, deprive the ship of her right to 
complain, if she received or caused injury while being towed. The Dran- 
dow, 39 Fed. Rep. 831; The Herald, 8 Ben. 263. 

The libel in this cause was filed November 5, 1888, by the owner of 
the dredge against the ship Ciampa Emilia only. After reciting the 
facts of the collision, it charged the cause as folio ws: "The said collision 
was whoUy caused by the négligent and careless management of those in 
charge of the ship, which had or might*have had abundant and timely 
warning of the présence of the dredge, and could and should hâve seen 
herlights, and avoided her, there being plenty of room for that purpose;" 
and more especially particularizing the négligence so charged. The libel 
then sets out that such négligence was clearly evidenced by (1) not hav- 
ing a sufficient lookout; (2) by having an incompétent man at the wheel, 
inattentive to bis duty; (3) in not exercising prudence and skill in the 
management of the ship; (4) in gênerai incompétence and want of watch- 
fulness and care in the management of the ship. Itwill be noticed that 
this libel was filed within three days after the collision, and when ail 
the facts and circumstances were fresh and vivid in the recollection of 
those who were présent, and saw the occurrence. At that time no one 
connected with the injured dredge cast aught of blâme upon the tug Vos- 
burgh. Afterwards, upon the pétition of the claimants of the ship, the 
Vosburgh was brought into court, under the provisions of the fifty-ninth 
rule in admiralty, to the end that she might be proceeded against for the 
damage alleged to hâve been sustained by the dredge. The charge made 
against the Vosburgh by the claimants of the ship is that, in approach- 
ing the dredge, slie directed her course so as to pass to the eastward of 
the Arizona, and, had she kept on such course, she would hâve towed 
the ship by the dredge in safety. Instead of so doing the Vosburgh, 
when very near the Arizona, took a rank sheer to port, and undertook 
to pass to the westward of the dredge. The ship, however, was so near 
the dredge, atthat time, that she fetched up on one of the lines by which 
the dredge was anchored. This stopped her swing to port, and made 
her swing to starboard. The tug kept on her way, and so dragged the 
ship into violent collision with the dredge. To this charge the Vosburgh 
answers, in effect, that when, at a distance of two miles below tl.^ dredge, 
she shaped her course to pass to the westward of the dredge, whose 
lights were plainly in view; that such course was not deviated from there- 
after; that when the Vosburgh was about opposite the dredge, and from 
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180 to 200 feet to thé westwârd the ship took à sudden sheer to the east- 
ward, breaking the towing hawser, and aimost immediately striking the 
dredge a't the lower easterly corner, thereby inflicting the damage com- 
plained of. 

The testimony in the cause is quite conflicting, but, upon careful con- 
sidération, in my opinion the decided weight of évidence fairly estab- 
lishes thèse facts: First, as to the ship: The Ciampa Emilia was in 
charge of a master who was whoUy ignorant of the navigation of the Del- 
aware; \Vho did not understand the usual and customary signais which 
are prescribed for steam-vessels when approaching each other; nor did he 
know what such signais meant. The lookout on diity was so incompé- 
tent or inattentive that he failed utterly to see the lights of the dredge, or 
the dredge itself, nor did he report its présence or call the attention of 
the master or the helmsman to it, in any way. The helmsman steered 
the ship so carelessly and negligently that, just previously to the collis- 
ion, the agent of the ship, who had come down the river to meet her, 
and had boarded her, noticed thg déviation, and, although possessing no 
authority in the premises, peremptorily ordered the helmsman to change 
his course, and follow the course of the tug. That in obeying this or- 
der, and in attempting to change the course of the ship, the helmsman 
directed her in such a way that she struck on her port bow the chain by 
which the dredge was anchored, breaking the towing hawser, and being 
cast by the force of the blow upon the chain, over to the starboard, strik- 
ing the easterly lower corner of the dredge. That the ship was not fol- 
lowing the course of the tug is clearly established by the fact that the tug 
drew two feet more water than the ship, and could not hâve passed over 
the anchor chain of the dredge, wtiere the ship attempted to pass, with- 
out coming in contact with it. Then, as to the tug, it seems proven, 
satisl'actorily, that prior to the collision, and for the distance of at least 
two miles, she had been running on the Tinicum island range of lights. 
That it is customary for vessels running up the Delaware river to change 
from the Tinicum range of lights to the Ft. Mifflin range at a point 
about one and a half miles below the place where the dredge was an- 
chored. Such change is about two points and half to port. That such 
change was duly and properly made by the tug, and her course was then 
shaped to pass to the westwârd of the dredge, whose lights Were plainly 
visible. Such course was not afterwards changed or varied in any ma- 
terial degree. That, as a resuit of keeping on such course, the tug, just 
previous to the collision, was opposite the dredge, and about 150 feet 
west of her. Had the ship been properly navigated, had she followed 
elosely and trùly the course of the tug, this collision could not hâve oc- 
curred. ■ 

Upon thèse facts, which seem to be sustained by the weight of the évi- 
dence, no négligence can be imputed to the tug; and the libel, as far as 
the Vosburgh is concerned, must be dismissed, with costs against the 
ship. So far as the ship is concerned, there must be a decree for the 
libelant with costs. Let the usual order of référence be made to ascer- 
tain the amount of damages. In coming to this conclusion, I hâve not 
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been unmindful {hat in the case of Giampa v. Tfic F. W. Voshurgh, 41 
Fed. Rep. 57, the learned judge for the eastern district of New York has, 
upon considération of a portion of the testimony presented to this court, 
based upon the same collision, adjudged the VosburgVi guilty of négli- 
gence in suddenly changing her course from the eastward to the west- 
ward when too near the dredge safely to make such change. The opin- 
ion and judgment of so able a judge should receive the most careful con- 
sidération, and are justly entitled to the greatest weight. Had the évi- 
dence presented in this court been substantiall3' the same as that consid- 
ered in the court in New York, — although its weight might not hâve 
been as impressive to me as it seemed to the learned judge there, — I 
should unhesitatingly hâve adopted his conclusions. But in addition to 
the testimony there submitted, is now for the first time presented the 
testimony of two witnesses, whose statements under oath I cannot reject. 
This new testimony, if received as true, clearly proves, as it seems to me, 
the very important fact that the Voshurgh made no variation or change 
in her course after she shaped it in taking the Mifflin range lights to go 
to the westward of the dredge. If this is so, the theory of the claimants 
that it was the sudden change of course by the tug when near the dredge, 
that caused the ship to strike the dredge, falls to pièces. There is noth- 
ing to sustain it. This testimony was not before the court in New York. 
Had it been, the resuit might hâve been différent. At any rate, the in- 
troduction of such new testimony makes the présent case a différent one 
from the one referred to, and it is therefore entitled to a thorough and 
independent considération. 



The Nora Costello.' 

MoREissEY V. The Noea Costello. 

{District Court, S. D. New York. May 30, 1891.) 

Admibaltt— Making Fast to "Whart — Ixsufficient Fastenixg— Breaking Atbift. 
Libelant's boat was lying ofE the end of pier 2, near Wallabout canal, in the East 
river. Twenty-flve feet away, and at pier 1, lay a tier of 6 boats, among them the 
Nora Costello. One hundred feet above thèse lay another tier of 8 or 10 boats. On 
the turn of the tide, the wind blowing fresh at the time, the whole last-named tier 
broke loose, and was carried down upon the second tier of boats, which in turn 
gave way, and swung around upon the boats off j^ier 3, the Costello striking libel- 
ant's boat, and doin^ damage, to recover for which this liLiel was filed. The libel 
charged that the Costello was not properly made fast to the pier. The évidence 
showed that she was fastencd in the customary manner. Held, that vessels, in 
making fast to piers, are bound to provide only against ordinary contingencies, 
such as they can antioipate ; that they are not bound to make fast by Unes so strong 
or numerous as to resist the impact of such a fleet of vessels as got adrlft in this 
case ; and that, as there was no négligence in the Costello as to her mode of fasten- 
ing, the libel against her should be dismissed. 

Jn Admiralty. Suit to recover damages caused by collision. 
>Reported by Edwara G. Benedict, Esq., of the New York bai 
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Alexander dt Âsh, for libelant. 
Hyland & Zabriskie, for respondent. 

Beown, J. On the morning of July 9, 1890, the libelant's canal-beat 
John; Kelly was lying off the end of pier 2, bow down, to the southward 
ofWallajbout. canal, outside of a lighter, whieh was fastened at the end 
of the dock. The canal-boat had one Une run to the dock, and two Unes 
were made fast to her and the lighter. A space of about 26 feet sepa- 
rated thèse boats from another tier of six boats that lay in a similar 
manner off the end of pier 1; among them the Nora Costello, which had 
arrived there that morning with p, cargo of ice, and was directed to take 
her position as the fourth boat off from the pier. Afterwards another 
boat came, and made fast outside of her. Abput 100 feet above the 
boats off pier 1, was another tier of 8 or 10 boats, ail along-side and 
off the bulk-head immediately north of the cariai, fastened to one an- 
other; and the inside boat, at lea.st, h<id her northerly end made fast to 
a ring boit in the string pièce of the bulk-head. When the tide became 
flood, running south at that point, and the wind fresh from the north- 
west, the whole last-named tier gave way at the northerly end and 
swung off from the wharf, and were carried down upon the tier of boats 
off pier 1. The impact broke the northerly line that held the latter 
boats to pier 1, so that they swung around and came down upon the 
boats off pier 2; the Costello striking against the stern of the Kelly, and 
breaking her taffrail, and doing other damage, to recover for which the 
above libel is filed. 

The faults charged upon the Costello are that she was not sufïîcièntlj'' 
made fast to pier 2, nor properlj'^ manned. There is no évidence to sus- 
tain the latter charge, and the controversy has turned mainly upon the 
obligations that attach to boats moored outside of others in the manner 
above stated. There is some évidence indicating that the pressure of 
boats for room there is so great that not infrequently in the crowding to- 
gether some get loose, or break away; one tug finding its business in 
keeping them in place. The resuH of the évidence given on both sides 
as to the usual practice of boatmen in fasfening their boats, and as to 
what is usually deemed safe and prudent, is that boats fastened outside 
of others should run at least one line to the shore, if that can be readily 
done; but it is not considered necessary, nor is there any uniform cus- 
tom to do so, where the boat next to the dock is securely fastened by an 
abundance of strong lines, and where the cargo of intervening boats 
makes it difEcult or improper to run lines across. I do not think it is 
any part of the légal obligation of boats mooring along-side of the wharf 
ta make fast by lines so strong or so numerous, or by such altachments, 
as to resist the impact of such a fleet of vessels as got adrift in this case 
and came down upon them. The weight and force of such impacts are 
wholly beyond the calculation of ordinary boatmen. It is enough, in 
my judgment, that each boat secures itself properly against ail the ordi- 
nary forces of wind, tide, or other causes to be looked for in the position 
taken for mooring. The tier in which the Costello lay received the force 
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of 8 or 10 boats that had broken loose from the bulk-head above by the 
giving way of the string pièce. No such accident had occurred before, 
or was likely to be anticipated. It was a vast weight that came down 
■with the vvind and tide, and such as must inevitably carry away the 
boats below that were only secured by fastenings sufficient l'or ordinary 
navigation. The Costello's tier was in like manner carried down from 
her own pier to the tier below, in which the libelant's boat lay ; and, al- 
though she was secured by a line to the dock, it was parted by the im- 
pact. And that tier also would probably hâve gone below had it not 
been bound in against the wharf by the wider tier from above. The 
claimant's witnesses testify that they conld not carry a line to pier 1, be- 
cause the boat next inside of her had a deck-load, which p'revented; nor 
could they lawfuUy hâve carried a line across the canal to the bulk-head 
above, the only leading line that could hâve donc any good. The bar- 
ber master testified that the claimant's boat was moored in the custom- 
ary way, and that the two boats nearest the pier were both made fast to 
it. The claimant's cap tain also testities that, before making fast to the 
third boat, he examined the Unes of the inside boat, and found that they 
were new, strong, and secure. 

Upon thèse facts I cannot find that there was any négligence in the 
claimant's boat in her mode of fastening. It was evidently, it seems to 
me, sufficient for ail ordinary contingeucies, such as she was bound to 
anticipate; nor is there any reason to suppose that, if an additional line 
had been run to the pier, it would bave made any différence when the 
tier of 8 or 10 boats from above came down upon the tier off pier 1. 
Such a line would hâve been snapped at once, as was that of the libel- 
ant's boat. In substance, the présent case, it seems to me, does not dif- 
fer from those that bave arisen from time to time, in which one boat is 
injured by another that is driven upon her, without the fault of either, 
by the impact of a third boat upon the second, through the fault of the 
third. In such cases the latter boat alone is held responsible. Th^. 
Moxey, 1 Abb. Adm. 73; The Grapeshot, 38 Fed. Kep. 156; The W. J. 
McCaldin, 35 Fed. Rep. 330; The Northam, 37 Fed. Rep. 238. In the 
présent case it does not appear what or whose was the original fault in 
conséquence of which the tier of 8 or 10 boats off the bulk-head got adrift. 
That, it seems to me, is the true and necessary inquiry in fixing the re- 
sponsibility for the libelant's damages. No fault or négligence being 
proved in the claimant's vessel, she must be acquitted. 

Libel dismissed , with costs. 
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The Emma Kate Ross et al. 

Myers Excursion & Navigation Co. v. The Emma Kate Ross et d. 

{Circuit Court, D. New Jersey. May 8, 1891.) 

1. Collision— Crossing Courses Under Steam. 

A steam-tug and a steam-boat approached eaoh other on orossing courses in the 
Hudson river, wlien the tide was about slaolc water, on a briglit moonliglit night. 
Each vessel was seen from the other a considérable time before the collision. îhe 
red light of the tug was ilrst seen from the steam-boat, which was going down 
stream, and a little later the green light also, when she gave a signal by one blast 
of ber steam-whistle, and held on her course. The steam-tug answered with one 
blast, and did not change her course either until too late to avoid collision. Held 
that, under the provi.sion of Rule 19, Rev. St. IT. S. § 4233, that if two steam-vessels 
are crossing so as to involve tiie risk of collision, the one which has the other on her 
own stai'board side shall keep out of the way, the steam-tug should hâve passed 
under vhe stern of the steam-boat, and was at fault in persistently attempting to 
cross her bows. 
a. Same— Demubrage— Net Value of CnAiiTEBS. 

An excursion steamer was so injured in a collision as to be neoessarily delayed 
for repairs 31 days, during ail but one of which she was under charter. Her en- 
gagements were flUed by other vessels of the libelant, on ail but eight days, when 
another steamer was hired to take her place. Held, that an allowance of the net 
value of her charters for the days on which her place was taken by other vessels 
of libelant was proper. 

Afflrmingél Fed. Kep. 836. 

In Admiralty. Appeal from district court. 
Wing, Shoudy & Putnam, for appellants. 
Robert D. Benedict, for appellee. 

FINDINGS OF FACT. 

AcHESON, J. The court fluds the following facts: 

Mrst. On the 23 J day of June, 1888, at about 11 o'clock p. m., a 
collision occurred on the Hudson river, a short distance south oC the 
ferry of the Pennsylvania Railroad Company, betvveen the claimants' 
steam-tug, the Emma Kate Ross, bound ti-orn pier No. 1, North river, 
New York city, to the Red Star Steam-Ship Company's docks. Jersey 
City, and the libelant's side-wlieel steam-boat Crystal Stream, bound 
from the foot of Thirty-Filth street, New York city, to the Comraunipaw 
Coal Company's docks. Jersey City. It was a bright, moonlight night. 
The tide was about slack water, running ebb on the New Jersey shore. 
There was no wind. 

Second. Both vessels were in plain sight of each other, and each was 
actually seen from the other some considérable time before the collision. 

Third. The two vessels were on crossing courses, and from the time 
they came in sight of each other until the moment of collision the Emma 
Kate Ross had the Crystal Stream on her own starboard side. 

Fourth. The Crystal Stream was proceeding down the river on a south- 
erly course, parallel with the New Jersey shore, and about 300 yards 
distant easterly from the exterior line of the piers. When about oppo- 
site the Pennsylvania Railroad Company's ferry, the pilot of the Crystal 
Stream sighted the red light of the Emma Kate Ross. A little later her 
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green light also came in sight of the pilot of the Crystal Stream. Then 
the Crystal Stream signaled by one blast of her steamrwhistle, and the 
Emma Kate Ross immediately replied with one blast of her whistle. 
The vessels were then not far apart; probably they were from 300 to 
400 yards distant from each other. The Crystal Stream kept on her 
course down the river without change. TJpon the interchange of signais 
the Emma Kate Ross did not immediately change her course, which 
■was towards the Crystal Stream, and she continued her approach until 
a collision was nnavoidable. 

Fifth. The acting pilot (who was the mate) of the Emma Kate Ross, 
from the time he sighted the Crystal Stream, determined to cross her 
bow, and he unwisely persisted in that intention until the two vessels 
had corne into close proximity, and a collision was imminent. Hethen 
put his wheel hard-a-port and had the engine backed at full speed. 
But this attempt to avoid a collision was too late. The Emma Kate 
Ross ran her stem with great force into the port side of the Crystal 
Stream, about 50 feet from her stern, breaking her wheel-beam and 
crank, the holding-down bolts in the main deck, and the eccentric rod, 
carrying away the A frame, and doing other damage. 

Sixth. The necessary repairs to the Crystal Stream cost the sum of 
$2,682.41, and while undergoing repairs she was necessarily delayed 21 
days. She was used by the libelant in the excursion business, and 
every day but one during the time she was undergoing repairs she was 
under charter. To fulfill her contracts the libelant used in place of the 
injured vessel other steamers which the libelant owned, except on eight 
days, when the libelant hired the steamer Moran. The net value of 
the charters of the Crystal Stream on the days when her contracts were 
filled by other boats of the libelant was $1,776.48. The amount paid 
for the Moran when she Was substituted for the Crystal Stream was 
1880. 

CONCLUSIONS OF LAW. 

1. Undoubtedly the two steamers were subject to Statutory Rule 
19, § 4233, Rev. St. U. S.: "If two vessels under steam are crossing 
so as to involve risk of collision, the vessel which bas the other on her 
own starboard side shall keep out of the way of the other. " It was then 
the plain duty of the Emma Kate Ross to keep out of the way o!' the 
Crystal Stream. The (hrska, 9 Wall. 630; The Cayuga, 14 Wall. 270. 
There was nothing to prevent the steam-tug complying with the rule by 
going under the stern of the Crystal Stream, or otherwise avoiding her. 

2. In persisting up until the collision became imminent, in his pur- 
pose to cross the bow of the Crystal Stream, the ofScer in charge of the 
steam-tug was highly culpable; and it was this rash attempt to cross the 
bow of the Crystal Stream which brought about the catastrophe. 

3. In keeping her course the Crystal Stream performed her statutory 
duty. Rule 23, § 4233, Rev. St.; Tlie Corsica, supra. No spécial cir- 
cumstances existed calling for a departure from the rule which required 
her to "keep her course." Her signal imported that she intended to do 
what the law required her to do; that is, to keep on her course, and not 
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changé it. The John Taylor,.6 Ben. 227, 23.0; TJie E. H. Caffin, 9 
Ben. 20. , ' 

4. In.my judgment the Crystal Streani was free from fault, and the 
Emma Kate Ross is altogether responsible for the collision. 

5. In allowing demurrage on the days when other vessels of the libel- 
ant took the place of the Crystal Stream, the commission er and the court 
followed the rule laid down by the suprenie court. The Cayuga, 14 
Wall. 270; The Favorita, 18 Wall. 598. Nor hâve the appellants any 
good ground of complaint that the allovvance was for the net value of the 
charters : of the Crystal Stream during those days. The libelant had 
proposed to show "what was the average charter price of the boat," but 
on the, part of the claimants it was objected "that the charters for the 
days intervening would be the best évidence," and thereupou the latter 
line of.pToof was pursued. The position now insisted on that the proof 
should hâve been of "the fair market value" of the Crystal Stream does 
]>Dt seem to me to be well taken. It is only when there is no fixed 
charter rate that resort is properly had to the oijinions and estimâtes of 
witnesses to fix a pei diem value. Tlie Cayuga, 7 Blatchf. 391. 

6. The decree of the district court must be affirmed, and a deeree en- 
tered in this court in favor of the libelant for the sum of $5,801.99, 
with interest thereon from January 2, 1891, and the further sum of 
$316.08, costs of the district court, and the costs of this court to be taxed. 



The Senator D. C. Chase. 

The Commodore Perey. 

Lehigh Valley Coal Co. v. The Senatok D. C. Chase and The 
Commodore Perry. 

(District Court, S. D. New Tork. December 4, 1890.) 

•Collision-— East River— Towaqe LiGHTa— Nakbow^ Passaoe— Disbegardino Siguals 
— Palse Lights— Phoximate Cause. 

ïhe ferry.boat C. P., in going down the Eàst. river at xtight, undertoolc to g<a be- 
tween a schooner and a tug coming up about 150 feet apart; the latter havlng 3 
coal-boats lashed to her starboard side. The tow alons-side the tug was not seen 
until very near, and, in passing, the paddle»wheel oi the ferry-boat ran over and 
Bunk the outside boat of the tow. The schooner and the tug were considerably on 
the New York side of the river, the latter about 850 feet from the docks, and two- 
thirds of the river to the eastward were free and unobstructed. The tug exh; bited 
the usual colored lights, and the required two white vertical lights, indicating a 
tow. Held, that the ferry-boat was in fault for undertaking to pass unneeessarily 
th rough the nar row passage between the schooner and the tow ; that no rule or set- 
tled usage required lights on the tow along-side; and that the alleged illégal prac- 
tioe of tugs to oàrry two vertical white lights without a tow was not proved, and 
would not justify tbe ferry-boat in assuming that there was no tow along-side be- 
cause additlonal side lights were not seen; that the navigation of the tug near the 
piérs wâs not a proxiniate cause of collision ; and that the ferry-boat was solely to 
blame. . 

. In Admirai ty. Libel for collision.. 
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Wing, Skoudy «t Ptitnam and Mr. Burlingham, for libelants. 
WUcox, Adams <fc MacUin, for the Commodore Perry. 
E. D. McGarthy, for the Senator D. C. Chase. 

Bbown, J. a little before 7 o'clock in the evening of March 25, 1890, 
the libelants' boat, Chunker, No. 2,111, loaded with coal, in tow of the 
tug D. C. Chase, alongside, and being the third and outside boat on 
the tug's starboard side, while going up the East river came into collis- 
ion with the paddle-box of the ferry-boat Commodore Perry, which was 
on her way from Grand street. Williamsburg, to Grand street, New York, 
and was thereby sunk. The cargo was afterwards raised, and the above 
libel wasfiled for the damage to the boat. There is considérable conflict 
in the testimony as to the précise place of the collision. The Chunker 
was found sunk inimediatelj' abreast of the Stanton-Street pier. From 
the other testimony in the case I am satisfied that the Chunker could 
not bave run more than 500 or 600 feet after she was struck, so that the 
place of collision was probably a little above Rivington street, and at 
least 800 feet above the New York slip for which the Commodore Perry 
was bound. AU the évidence concurs in placing the Chunker at the 
time of collision not over 350 feet outside of the New York docks; many 
of the witnesses place her niuch nearer. A schooner was at the same 
time coming up the East river with a free wind, and passing the tug on 
the easterly side of her. The ferry-boat undertook to go down between 
the schooner and the tug. In doing so she passed extremely near the 
booms of the schooner, and with her paddle-box struck the Chunker 
near her stem. 

I am obliged to find that the blâme for this collision rests upon the 
ferry-boat, for undertaking to go between the schooner and the tow. The 
évidence shows that there was no necessity for taking this course. The 
schooner was considerably upon the New York side of the river, esti- 
mated to be not over 150 feet outside of the tug, and coming straight up 
the river, and nearly parallel with the course of the tug. The course of 
the ferry-boat when some 300 yards distant was not straight down river, 
but somewhat angling towards the New York shore, being headed about 
for her slip, or a little below it. The schooner then showed both her 
colored lights to the ferry-boat, and she bore a little off the ferry-boat's 
port bow, because the ferry-boat was headed somewhat on the New York 
shore; and the ferry-boat must at that time hâve been at least as far from 
the New York shore as the schooner, and I think further. Two-thirds 
of the river on the Brooklyn side were clear, and there was nothing to 
prevent the ferry-boat's passing to the eastward of the schooner, as the 
ferry-boat Dakota did a few moments earlier. In so doing the situation 
was not one likely to in volve any difficulty or embarrassment to the 
ferry-boat in entering her slip. 

In behalf of the ferry-boat, it is urged that the loaded Chunker was 
so low in the water that she could not be seen until the ferry-boat had 
approached so near as to make collision unavoidable; and that it was the 
common practice, and the tug's duty, in the case of such wide tows, to 
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show lights on the outside of the tow, to indicate its position. Other 
évidence, however, proves that three boats on one side of the; tag are not 
at ail unusual, and that there is no gênerai practice for tows to carry lights 
when along-side, but only when upon a hawser behind the tug. There 
are no rules or valid régulations thatrequired any cther lights than those 
exhitited by the tug in this case, namely, the usual colored lights and 
the two vertical mast-head lights, which the tug exhibited, and which 
are the spécial signal of a tow. Rev. St. § 4233, rules 2, 4; U. S. v. 
MiUer, 26 Fed. Rep. 95, 100. 

As against the inference that the ferry-boat should hâve drawn from 
this signal, it was urged that it is so common for tugs to carry such ver- 
tical lights about this harbor and in the East river without having an}' 
tow, that the ferry-boat was not required to act on the presumption that 
there was a tow along-side of the tug nierel^r from observing her two ver- 
tical white lights, but only in case some lights were also seen on the tow 
itself, to indicate its présence. The évidence does show that two such ver- 
tical lights are not unfrequently seen on tugs without a tow. But I ani 
not satisfied from the évidence that this occurs to any considérable extent, 
or otherwise than in immédiate connection with towage, such as the 
previous iixing of the lights when the tug is about to take a tow, or from 
leaving them in place for a time through inadvertence, perhaps, after a 
tow has been discharged. If there is any such practice beyond this, or 
if this is carried to such an extent as to cause any embarrassment to 
other vessels, it is the plain duty of ail interested to make complaint, 
and seeure proper punishment for the carrying of false lights. In any 
event, it is imiwssible to admit such an unlawful practice to justify other 
vessels in disregarding the prescribed signais that indicate a tow, or in 
acting on the assumption that there is no tow when they are approach- 
ing near to a tug that displays the towage signais; and, if they do so, 
they take the risk of the fact as it may turn out to be. 

I do not perceive any material fault in the tug. She was indeed pro- 
ceeding along the New York shore. but that was hère immaterial, for she 
was quite out of the way of the ferry-boat. The F. M. Wikon, 7 Ben. 
367; The Britannia, 34 Fed. Rep. 658; Oayzer v. Oarron Co., IL. R. 9 
App. Cas. 873. Both were seen by each other, and their courses were 
perfectly understood. For a considérable distance before collision they 
were showing green to green. The starboard wheel was at first a proper 
movement by the tug to go nearer the New York shore, and to give the 
ferry-boat still more room, when she was seen approaching near; and the 
port wheel, when very near, was equallj' proper to swing the stern to 
port as much as possible. Neither of thèse maneuvers in extremis is to 
be regarded as the causes of the collision, even if they were not the best, 
which is by no means certain. 

Decree for the libelant against the Perry, with costs, and dismissing 
the libel as to the Chase, with costs. 
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The State of Califoenia. 

Simpson et al. v. The State of California. 

The Barkentine Poetland. 

Pacii-ic Coast s. s. Co. v. The Barkentine Poeti.and. 

(.District Court, N. D. Califomia. November 27, 1889.) 

1. CoM-isioN— Between Steam and Sail — Evibesce. 

A steamer and barkentine coUideA on a clear nigbt, either beoause of tbe failure 
of the steamer to see the barkentlne's red light, or because of the absence of such 
light. The testimony as to whether such red light was burning brightly at the 
time was irreconeilably conflicting. It appearsthat themateol the barkentine had 
taken down the red light to clean and trim it. He testifled thatthiswas done more 
than an hour before the collision, but he had previously stated that it was done 
within halîanhourof the collision. There werethree men on watch on the steamer, 
ncne of whom saw the red light until a minute before the collision. The steamer's 
lights were plainly visible from the barkentine. Held, that the proponderance of 
the évidence showed that the collision was caused by the barkentlne's failure to 
keepher red light brightly burning. 

2. S.iME— Emehgenct. 

The fact that the steamer, after discovering the barkentine's red light, kept on 
her course in the attempl to cross the bow of the barkentine, which attempt very 
nearly succeeded, does not show négligence, sin( e in such an rmergency the cap- 
tain of the steamer might use liis judgment as to the bsst means of avoiding a col- 
lision. 

3. S.iME— DuTT OF Steameh. 

A steamer is not obliged to moderate her speed on sighting a vessel sailing on 
the starboard tack in the night, when such vessel's red "light is not visible, since 
in such case the steamer may infer that the vessel's couraô is paçallel to its own. 

In Admiralty. "'""' — "" '" 

Edward W. McGraw, for A. M. Simpson et al. 
McAllister & Bergir:, for the State of California. 

HoFFMAN, J. On the morning of April 7, 1886, alittle after 4 o'clock 
A. M., a collision occurred between the steam-ship State of California 
and the barkentine Portland, a short distance from the entrance to this 
port. The night was dark but clear. The Point Bonita, Point Reyes, 
and Fort Point lights were plainly visible. Each vessel was perfectly 
apprised of her position. They were bound in. The steamer was pur- 
suing her direct and usual course towards the entrance of the harbor. 
The barkentine had, some hours before the accident, tacked, and was 
standing off on a course to the westward of north, probably waiting for 
day light before entering the harbor. The wind was N. E., or perhaps 
a little to the northward of that point. Her course was about N. by 
W. She was, therefore, close-hauled on her starboard tack. The course 
of the steamer was a little to the northward of E. by N. The vessels 
were thus approaching each other on courses which were not far from at 
right angles to one another. The steamer was struck by the barkentine 
on the starboard side abaft the beam, while endeavoring to cross the 
bows of the latter. It is obvious that, if the lights required by law had 
been displayed by the vessels, and if they had been navigated with or- 
dinary skill and care, no collision coùld hâve taken place. One or both 
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of the vessels must, therefore, hâve been in fault. The proofs are very 
voluminous. I hâve examined and considered them with the more care, 
as the United States local inspectors and the supervising inspecter ap- 
pear to hâve diSered in opinion as to the vessel to which responsibility 
for the accident should attach. I think the solution of this question 
will dépend upon the answer to be given to a single inquiry: Did the 
barkentine display her red light in such a condition as to brightness, 
and at such a time before the collision, as would bave enabled the 
steamer with proper diligence to bave avoided the accident? As to the 
steamer's lights, there is no dispute. Thèse were of more than ordinary 
size and brilliancy. Her white head-light was seen and recognized by 
the barkentine at least 15 minutes before the collision, and when she 
was several miles distant. A few minutes afterwards her green light was 
observed, and subsequently, and just before the collision, her red and 
even her saloon lights became visible. The witnesses on the part of the 
barkentine unanimously déclare that the lights on board of her were burn- 
ing brightly, but of thèse three men were below up tothe moment of the 
collision. They were roused by the shouting of the men on deck, when 
the steamer was close upon them. If the barkentine's lights were properly 
constructed and set, and burning brightly, the steamer must bave been 
guilty of gross and inexcusable négligence in failing to see the red light, and 
to alter her course accordingly . If, on the other hand, the barkentine's red 
light did not become visible until too late to avoid the collision, the steamer 
is blameless. The night was sufficiently clear to permit the harbor lights 
to be distinctly seen, and even the steamer's head-hght, at a distance of 
three or four miles. If the barkentine's red light was not seen by the 
steamer in time to avoid the collision, it mnst hâve been because it was 
not set, or was dim, or else becaiise the steamer failed to exercise proper 
diligence, The testimony being irreconcilably conflicting we are driven 
to attempt to arrive at the truth by an estimate of probàbilities. It is 
the well-known, and, I believe, invariable, practice of the commanders 
of the large passenger steamers on this coast to station themselves on the 
bridges of thèse vessels when entering the harbor, and to remain there 
until extraordinary diligence becomes unnecessary. Capt. Dedney, the 
master of the State of Californîa, a skillful and experienced officer, was 
accordingly on the bridge from the time Point Bonita light was made 
until the moment of collision. The second mate, thë ofBcer of the deck, 
was with him, and a lookout was duly stationed forward. That they 
were vigilant may be inferred from the fact that a sail on the starboard 
bow was discovered and reported; but no light could bedetécted. Capt. 
Dedney therefore concluded that the veissel was bound in On a course not 
far from parallel to bis own. He therefore kept on his course. It was 
not, hesays, until a minute befere the collision, and when too late to 
avoid it, that he saw a dim red light, which apprised him that the ves- 
sels were stearing on converging courses. 1 On board of the barkentine, 
thé only persons on deck were the mate, Peterson, and three men, — 
two of them Russian Pins, and a third named Mullane. It may seem a 
a little singular and inconsistent with the habituai heedlessness of sea- 
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men before the mast tîiat they were ail careful to observe, and ^re now 
able to testify that the lights were burning brightly. But if, as they 
say, they directed their attention to their own lights after the steamer's 
headlight was observed, their doing so was perhaps net unnatural. But 
it is more singular that ail those who were below and rushed on deck at 
the very moment of the collision, and when the vessel had been so in- 
jured that she would hâve sunk had she not been lumber-laden, also di- 
rected their attention to the lights, and are prepared to swear positively 
that they were burning brightly. 

There are some points in the mate's déposition which deserve atten- 
tion. He States that he observed that the red light was burning dimly. 
He therefore took it down, and into the cabin and pantry, where he 
trimmed the wick, wiped off the glass, and replaced the light. It is 
remarkable that no one of the crew observed this important incident, or, 
if they did, they hâve not mentioned it. Peterson testifies that it oc- 
curred more than an hour before the collision. But he seems to hâve 
made a statement or déclaration, which was reduced to writing at Hull, 
England, to the eft'ect that the collision occurred "at 3:35 by ourclock," 
and that he took the light down "after three o'clock." He adds, in the 
same statement, that he took down the light after the steamer's green 
light appeared. In his déposition taken in this suit he testifies that bis 
déclaration at Hull was incorrect, or incorrectly taken down, and that 
in fact he trimmed and replaced the light long before the steamer's lights 
were discovered. Which of thèse stafements is true it is impossible to 
détermine with certainty. If it be true that he took the light down after 
the steamer's green light became visible, and he was occupied in trim- 
ming, wiping it off, and resetting it some eight or ten minutes, as seems 
not unlikely, the failure of the steamer to observe it during the brief but 
critical interval in which she could bave altered her course or stopped 
and backed is explained. The omission of the other wiinesses to make 
any mention of the fact is significant, if not suspicions. 

One other circumstance, though of no great importance, deserves men- 
tion, as it seems to indicate carelessness or laxity of discipline on the 
part of the barkentine. Froni the moment the steamer's head-light was 
discovered it must hâve been apparent to the mate of the barkentine that 
the steamer was bound in, and that the two vessels were on converging 
courses which might bring them together; and yet the master of the 
barkentine was suffered to sleep undisturbed in his cabin, and was only 
aroused by the shouting of the men when the collision was imminent 
and inévitable. The lights of the barkentine are stated to bave been the 
customary régulation lights; but neither they nor similar ones are pro- 
duced in court to establish beyond coutroversy their sufSciency. 

The foregoing is, I believe, a correct summary of the testimony bear- 
ing on the controverted point on which the décision of the cause must 
turn. Its solution dépends, as before observed, upon an estimate of 
probabilities. Which is the more likely ? That the red light was taken 
down by Peterson to be trimmed after the green light of the steamer 
came in view, as he is said to hâve stated in his déclaration at Hull, or 
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that for somé other reason the light was burning dimly; or, on the other 
hand, that it was burning brightly , and that the master and mate of the 
steamer, and especially the former, af ter being apprised of the proximity 
of a sailing vessel, were so négligent as to fail to discern the plainly visible 
red light of an approaching vessel, which it was the principal business 
of the master, when he took his station on the bridge, to look out for and 
detect at the earliest moment? It may be that the captain and mate 
were so impressed with the idea that the course of the vessel, whose sail 
they had discovered, was parallel to their own, that they paid no further 
attention to her. But they were accurately apprised of their position. 
The harbor lights were ail visible, and there was nothing to divert their 
attention from the only object from which danger could be apprehended. 
If, on this occasion, the master failed to closely watch for the lights of 
the barkentine, he was guilty of gross, and, I must think, unpardonable, 
négligence. After mature considération, I hâve reached the conclusion 
that the steamer failed to see the red light of the barkentine because it 
was either not displayed or was burning dimly. 

One or two minor points remain to be noticed. It was suggested that 
the steamer should hâve moderated her speed when the sail of the bark- 
entine was desciibed. But the red light of the latter was not then visible, 
and the steamer was justified in supposing that the vessels were sailing 
on nearly parallel courses and were not approaching each other. It is 
only in the latter case that the régulations required her to moderate her 
speed. It is further claimed that when the steamer did discover the 
red light of the barkentine she should hâve stopped and backed, or altered 
her course so as to avert the collision. But the red light was not visible 
until, as Capt. Dedney swears, about a minute before the accident. If 
I am right in supposing that the red light was not previously visible 
through the fault of the barkentine, the captain of the steamer was by 
that fault placed in extremis, and is not résponsible if he failed to adopt 
measures which might possibly hâve prevented the accident. His judg- 
ment at the time was that his only hope of avoiding the collision lay in 
holding his course and endeavoring to cross the bows of the barkentine. 
In this he very nearly succeeded. The barkentine struck him abaft 
his beam. Had the steamer gone less than half her length further, the 
vessels would hâve gone clear of each other. It is impossible to affirm 
that any other course would hâve been more judicious or hâve afiforded 
greater chances of escape. At ail events he exercised his best judgment 
in an emergency not due to his own fault, and this is ail that the law 
requires. 



NEW YORK, N. H. & H. E. CO. V. COCKCROFT. 881 

^E\v YoBK, N. H. & H. R. Co. v. Cockcroft et al. 
{Circuit Court, D. Conneeticut. July 11, 1891.) 

1. Removal or Causes— Proceedings before Railroad Commissioners. 

A pétition flled by a railroad company witli the state railroad commissioners, for 
the mère purpose of obtaining their consent to the taking of certain land by con- 
demnation proceedings, is not removable, since it is not a suit wlthin the original 
jurisdiction of the fédéral courts. 

2. Same— Separable Contkoveksy. 

In such case, the controversy between the railroad company and the owners of 
the land sought to be taken is separable f rom that between the company and the 
town in which the land lies, though part of the land is sought for the purpose of 
making a highway in lieu of anolher highway wanted for railroad purposes. 

At Law. 

Lynde Harrison, for pelitioner. 

Simeon E. Baldwin, for respondenta. 

Wheelee, J. By the laws of Conneeticut, railroad companies may, 
■with the approval of the railroad commissioners granted on notice to the 
owners, take land for additional tracks, and for highways in lieu of 
others taken for their purposes, on raaking compensation agreed upon 
or established by proceedings for that purpose. Gen. St. §§ 3420, 3461, 
8464, 3479. The New York, New Haven & Hartford Railroad Com- 
pany filed a pétition with the railroad commissioners for their approval, 
of taking land of thèse Misses Cockcroft, who are citizens of New York, 
for additional railroad facilities, and for a highway in lieu of another 
wanted for those purposes. On notice to thèse land-owners they ap- 
peared, and filed a pétition and bond for the removal of the proceedings 
into this court, and hâve filed copies of the proceedings hère. An issue 
of fact as to whether the controversy between the petitioners for removal 
and the railroad company is separable from that between the railroad 
company and the town of Westport, in which the land lies, has been 
joined upon a plea to the pétition for removal, and tried. The railroad 
company has to provide the substitute for the highway taken, and put 
it in as good situation and repair as the highway was previous to the 
altération, and the town, as such, has nothing to doabout it. Therefore 
there is no controversy between the railroad company and the town, and 
none from which that between the railroad company and the land-owners 
is not separable. This issue is for this reason found for the petitioners 
for removal. 

While a finding on this issue the other way would hâve been fatal to 
the removal, a finding this way will not conclusively uphold it. If this 
" suit does not really and substantially involve a dispute or controversy 
properly within the jurisdiction of" this court, it should be remanded. 
Section 5, Act 1875, 18 St. 470. This proceeding involves only the 
consent of the railroad commissioners to the taking of the land. The 
land cannot be taken in it, nor can the compensation for the land be 
fixed in it. If they approve, the railroad company can proceed further; 
v.46F.no.l4 — 56 
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if they do not approve, it cannot. No issue is defined for them to try, 
or guide laid down for them to fcllow, in deter0iining whetlierthey shall 
grant or refuse their approval. Ail questions as to what shall be taken 
into considération are left wholly to them. They render no judgment, 
but merely déclare their own approval or disapproval of further proceed- 
ings. The state, in the exercise of its right of eminent domain, has pro- 
vided this check in favor of land-owners against taking land by railroads, 
and nothing else can be substituted for it. This court is to proceed with 
suits reniovod hère as if they had been brought hereby original process. 
Rev. St. U. S. § 639. This pétition to the railroad commissioners could 
not be brought hère, and cannot be proceeded with hère. Issues of fact 
hère, except in equity or admiralty, are to be tried by jury, unless a 
jury is waived. Rev. St. §§ 648, 649. The approval of a jury, or of 
the court on waiver of a jury, would not be the approval of the railroad 
commissioners, and neither could décide whether the railroad commis- 
sioners approve or not. The question of their approval does not seem 
to be "a dispute or controversy properly within the jurisdiction of" this 
court. Vpshur Co. v. Rich, 135 U. S. 467, 10 Sup. Ct. Rep. 651. 
Noue of the cases cited in behalf of the reraoving parties was confined to 
such a narrow and merely preliminary question as this. In ail of them 
a final question of pecuniary compensation was to be tried, upon which 
judgment could be rendered. Boom Co. v. Patterson, 98 U. S. 403; 
Pacific Railroad Removal Cases, 115 U. S. 2, 5 Sup. Ct. Rep. 1113; Searl 
V. School-Dist., 124 U. S. 197, 8 Sup. Ct. Rep. 460; RaUway Co. v. 
Jones, 29 Fed. Rep. 193; Kansas City, etc., R. Co. v. Interstate Lumber Co., 
37 Fed. Rep. 3. For this reason this proceeding, as now considered, 
cannot properly be retained hère, but must be remanded. 



Miller et ni. v. Wheeler & Wilson Mandf'g Co. 
iCireuit Court, E. D. Missouri, E. D. June 20, 1891.) 

Pederal Courts— Résidence of Cokpokations. 

A corporation cannot be a résident, within the meaning of Act Cong. 188/, of a 
State other than that in which it was Inoorporated, 

In Equity. 

Paul Bakeweli, for plaintiff. 

Silas B. Jones, for défendant. 

Thayer, J. Complainant, a citizen of Indiana, sues the défendant, 
a Connecticut corporation, for infringement of letters patent. The de- 
fendant maintains an office and agency in this district for the transaction 
of business, and service has been had according to state laws. On ap- 
pearance day défendant obtained leave to enter a spécial appearance for 
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the pnrpose of moving to quash the service and contesting complainant's 
right to sue it ia this district. 

Tiie question raised ia not a new one in this circuit. Justice Brewer 
decidedit in iJoot/iv. Engine, etc., Co. ,4:0 F éd. Rep. 1. Heheld, ineffect, 
tiiat a corporation cannot be a résident, within the meaning of the judi- 
ciary act of 1887, of a state other than that in which it was incorporated. 
The same conclusion had prior thereto been reached after careful consid- 
ération bj' Judge Shiras in Foies v. RaHway Co., 32 Fed. Rep. 673. I 
understand the doctrine to be settled, for the présent, at least, in this 
circuit, that a corporation can only be a résident and inhabitant of the 
state which créâtes it, and that it cannot change its résidence or inhab- 
itance by doing business or maintaining an ofSce and agency in a for- 
eign state, although it raay be found there for the purpose of the service 
of process. And the same doctrine is adhered to in other circuits. Na- 
tional Typographie Co. v. New York Typographie Co., 44 Fed. Rep. 711, 
and citations. See, also, Myers v. Murray, 43 Fed. Rep. 695; Bendnger 
S. A. Cash Register Co. v. Nutvmal Cash Eegister Ce, 42 Fed. Rep. 81, 
and Baughman v. Water-Wm-ks Co., 46 Ped. Rep. 4. I am avrare that 
the question has been decided differenfly in other circuits, {Ridâle v. 
Railroad Co., 39 Fed. Rep. 290; Zambrino v. Railroad Co., 38 Fed. Rep. 
449; Miller v. Mining Co., 45 Fed. Rep. 345;) but I must adhère to the 
rule that has thus far been followed in this circuit. Undoubtedly, the 
présent case is one in which the défendant raight, by a gênerai appear- 
ance, hâve waived its right to be sued in Connecticut, but it has not 
done so. 

Let the motion be sustained. 



Glenn v. McAllister's Ex'rs et al. 

(Circuit Court, W. D. Virginia. Febniary 17, 1891.) 

Limitation of Actions — Cohporate Stock — Assessments. ' 

Where there is a decree levying an assessment on the stockholders of an Insolvent 
corporation in respect of their unpaid stock, the statute of limitations does not be- 
gin to run against the subsoriptions until suoh decree is rendered. 

Corpokations— Insolvenct^Assessments — Action— Evidence. 

In an action for such assessment, the decree alone îs suf&cient to show défend- 
ants' liability thereunder, and it is not neoessary to put lu évidence the whole rec- 
ord in the suit in which it was rendered. 

Same — Relbase op Stockholders— Compromise. 

Subséquent to the entry of this decree, another was rendered, providing that If 
the stockholders should, within a given time, paya certain proportion of their sub- 
soriptions, they should be fuUy discharged from the debta of the corporation, but 
that, in default of such payment, their liability under the original decree should re- 
main unaftected. Held, that a stockholder who failed to take advantage of this 
decree cannot set it up in an action for the original assessment, as a compromiso 
between the corporation and other stockholders, by wbich he ia released from ail 
liabilities. 

Same — Evidence op Subscbiption. 

In such an action, tho facts that défendant'» same appears on the subscrlption. 
list of the corporation, and thathe paid certain assessments ou tbe stock subscribed^ 
are sufflcient évidence that he was a stockholder. 
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In Equity. 

John Howard and T. C. Elder, for pkintiH". 

W. W. Gordon and W, C. McAllister, for défendants. 

Paul, J. This is a suit brought by John Glenn, trustée, of the Na- 
tional Express & Transportation Company, against the executors and 
distributees of the estate of Thompson McAllister, deceased. The bill 
allèges that Thompr.on McAlHster, about the Ist day of November, 1865, 
subscribed for 40 shares of the capital stock of the National Express & 
Transportation Company, of the par value of $100 for each of said shares; 
that at the time he subscribed for the stoclv aforesaid he paid to said 
Company 1 per cent, on the amount of his said subscription; that on or 
about the 8th day of December, 1865, he paid to said company another 
call or réquisition of 4 per cent, on the aforesaid subscription to the cap- 
ital stock of said company; that on the 20th day of September, 1866, 
the said National Express & Transportation Company executed a deed 
of trust lor the benefit of its creditors; that by a decree of the chancery 
court of the city of Richmond, in a suit therein pending in the name of 
Glenn's administrator, etc., against the National Express & Transporta- 
tion Company and others, an assessment of 30 per cent, on the par value 
of each share was decreed against the holders of the unpaid capital stock 
of said company, and the said John Glenn, trustée, was directed to col- 
lect the same, and apply the proceeds to tht payment of the debts of 
said company; and in an amended and supplemental bill it is alleged 
that, by a further decree in said cause of Glenn's administrator, etc., 
against the National Express & Transportation Company, rendered on 
the 26th day of March, 1886, by the circuit court of Henrico county. 
Va., to which the said cause had been removed, a further assessment of 
60 per cent, on the par value of each share was decreed against the 
holders of the unpaid stock of said company; that no part of said assess- 
ments upon the unpaid stock of said Thompson McAllister bas ever been 
paid; and the bill prays for a decree against his estate for the amount 
thereof. 

The défendants file their answers to the original and amended and 
suppleçiental bills, in which they set up the foilowing défenses: First, 
that the demands are barred by the statute of limitations; second, the 
plea of nul tiel record, alleging that the whole of the proceedings in said 
cause in which the said decrees were rendered should hâve been produced 
and made part of plaintiff's original and amended and supplemental 
bills; third, that, even if Thompson McAllister was a stockhoider in said 
company, he was released from ail obligations as such stockhoider, by 
reason of a compromise or compromises inade by said company with 
other of its stockholders prior to the rendition of any of said decrees; 
axid,fourth, the défendants deny that Thompson McAllister ever was a 
subscriber to the capital stock of said company. 

As to the first ground of défense, namely, the statute of limitations, 
which in Virginia, for money demands of this character, is five years, 
the record shows that the first assessment, of 30 per cent., was made by 
the decree rendered December 14, 1880; and that the second assessment, 
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of 50 per cent., was made by a decree rendered March 26, 1886; and 
that this suit was commenced on the 8th day of December, 1885. It is 
well settled that the statuts of limitations does not commence to run, as 
against subscriptions to capital stouk, payable as called for, until a call 
or its équivalent bas been had. Hawkins v. Glenn, 131 U. S. 319, 9 
Sup. et. Rep. 739; Letm' Adm^r v. Glenn, 84 Va. 947, 6 S. E. Rep. 
866; Lehman v. Glenn. (Sup. Ct. Ala.) 6 South Rep. 44. The tirst as- 
sessment made in this cause being on the 14th of December, 1880, and 
this suit being commenced within five years of that date, the plea of the 
statute of limitations cannot be sustained. 

As to the second ground of défense, namely, the plea of nul tiel record, 
alleging that the whole of the proceedings in said cause in which said 
decrees of assessment were rendered should bave been produced and 
made part of plaintiff's original and amended and supplemental bills, 
the court is very clearly of opinion that it is not necessarj^ that the whole 
of the record of the chancery cause of Glenn's administrator against the 
National Express & Transportation Company, in which the decrees were 
rendered on which this suit is based, should hâve been made part of the 
original and amended and supplemental bills in this suit. The decrees, 
which are made partof the original and amended and supplemental bills, 
are binding upon the stockholders, and are not open to collatéral attack. 
They fix the liability of the stockholders for unpaid stock due to the cor- 
poration, and decree assessments for the payment of the same. Thèse 
decrees themselves are conclusive on the stockholders as to ail matters 
involved in the suit in which they were rendered, and no further part 
of the record is necessary , as évidence in this cause, to establish the lia- 
bility of the deiendants. Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 
Rep. 739. The foUowing décisions clearly sustain this position: 

"A decree of partition being a necessary linls in a chain of title, if the de- 
cree and the report of the commissioners appointed todividetlielandon which 
the decree is based siifBeiently designate tlie land referred to in the decree, 
they are compétent évidence, without the production of the wliole record." 
Wynn v. Uarman's Devisees, 5 Grat. 157. 

"On the trial of an action of debt on an injunction bond, extracts from the 
record of the injunction case, of the decrees in the cause, are compétent and 
suffleient évidence without producing the whole record." Whitey. Clay's 
Ex'rs, 7 Leigh, 68. 

"It is not necessary that the adminlstratrix of the high sherifC shall pro- 
duce the whole record of the cause in which he was subjected to liability for 
the default of the deputy. It is sufficlent to produce as much thereof as shows 
the fact.and in this case the judgraent was suffleient; that and its récitals be- 
ing prima faoie évidence against the deputy and his sureties." Cox v. 
Thomas, 9 Giat. 312. 

"The plea of nul tiel record brings before the court the validity of a judg- 
ment on which an action Is broughl, and the description of it as set forth in 
the déclaration." 24 Myer's Fed. Dec. 629, quoting Bergen v. Williams, 
4 McLean, 125. "Nul tiel record can only put in issue the fact of the judg- 
ment." 

As to the question of the release of défendants on the ground that, be- 
fore the rendition of any of the decrees, compromises had been entered 
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into with a number of the stockholders of the National Express <fe Trans- 
portation Company. This défense can hâve référence only to the decree 
rendered July 21, 1883, which decree provided that, by consent of par- 
ties to the cause in which it was rendered — 

"John Glenn, trustée, on the payrnent to hitn within six months of thedate 
of this decree by anyof the subscribers to the stock of the défendant corapany, 
or by any other person claimed to be liable on account of said stock, of twen- 
ty-flve per cent, of the original amount of said subscription, with interest 
thereon at the rate of six per cent, per annum froin thirty days from the date 
of this decree, with any cost incurred lieretofore, or by said trustée in any 
suit brought by him heretofore, or which may hereafter be brought, before 
tender of said twenty-flve per cent, under this decree, to recover of such stock- 
holders or otiier party the araount for whicli he may be responsible on said 
stock under the decree in this cause, shall exécute a receipt therefor tooperate 
as a full acquittance and dlseharge of ail persons on account of such subscrip- 
tions, both of the original subscribers thereto and of any assignée thereof." 

This same question was presented before the suprême court of appeals 
of Maryland in the case of Humbleton v. Glenn, and decided adversely ta 
the claim now made by the défendants in this cause, the court saying: 

"But the défendants not only failed or refused, within the time prescribed, 
to avail theuiselves of the libéral oflfer of compromise and settleraent autlior- 
ized by the court, but they hâve not even made profifer by their plea to accept 
and comply with the terms of the decree. ïhey allège that because sonie of 
the stockholders did elect to accept the terms of the setllement otfered, and 
paid the amount specified, thereby other stockholders and persons liable on 
the stock were released from ail further liability. But is thut the légal effect 
from this compromise decree, making offer of terras of settlement to every one 
alike who were liable on the stock of the company? We think not. The aa- 
sessment made by the decree of December 14, 1880, was of a certain per cent, 
upon each and every sliare of stock; and eacli person liable therefor became 
severally liable, and not jointly liable with others. The failure to collect from 
some could not dischaige others. AU that each individual stockholder could 
insist upon was that the assessment should be equal and unifOim upon ail the 
stock alike, and tliat it sliould not exceed what was required for the pay- 
rnent of the debts of the company. But thèse were questions for thechancery 
courtof Virginia, and they hâve been flnally deteruiined and adjudicated upon 
, by the decree of Decemoer 14, 1880, and there is no power in this court to re- 
view that decree. The compromise decree was entered nearly three years 
after the assessment of the thirty per cent, per share was levied, and the lia- 
bility of the défendants tixed, and there is no allégation or prêteuse that the 
liability of défendants for the thirty per cent, call bas been enlarged by the 
compromise efïected with some of the stockholders. Morèover, the compro- 
mise decree of July 21, 1883, did not suspend or stay the opération of the 
original decree of December 14, 1880; but, in express terms, it deolared that 
such original decree should not be suspended in its opération. Each person 
liable upon the stock of the company had his right of élection given whether 
he would accept the terms of the compromise or not; but, until he did ac- 
cept and comply with the terms of the decree, he remained bound for the as- 
sessment imposed by the original decree of December 14, 1880. " 20 Atl. Eep. 
115. 

The court is of opinion that ip this décision the suprême court of ap- 
peals of Maryland has correctly stated the law as applicable to this ques- 
tion. 
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The fourth and last gj-ound of défense to be considered is the déniai 
on the part of the défendants that Thompson McAllister was ever a stock- 
holder in the National Express & Transportation Company, The law 
is now wall established that^ — 

"A person is presutued to be the owner of stock wlien his name appears on 
the bocks of a coinpany as a stoekliolder; and when he is sued as sucli the 
burdrn of disproving that presiimption is cast upon hira." Tuinbull v. 
Paysan, 95 U. S. 418; Glenn v. Springs, 26 Fed. Rep. 494; Van'lerwerken 
V. Glenn, 85 Va. 9, 6 S. E. Kep. 806; tilenn v. Orr, (Sup. Ct. Isf. G.) 2 S. E. 
Kep. 538. 

The court in the case last cited saj's: 

"The rule of évidence underlying this and similar décisions seems to be 
founded in convenience, and to rest upon the fui therground that corporations 
in this country are the créatures of statute, with prescribedriglitsandpowers, 
subject, to an important extent, to public control and supervision, and are 
therffore to exercise their powers as allowed and required by law, and to 
keep their records accordingly and truly." 

The évidence shows that the name of Thompson McAllister appears 
npon the books of said National Express & Transportation Company; 
tliat an assessment of 1 per cent, upon the par value of each share was 
paid at the tiuie the 40 shares of stock standing in his name were sub- 
scribed for; and that an additional assessment of 4 per cent, upon the 
par value of each of said shares was paid, as called for, ou the oth of 
December, 1865; the latter, as the évidence shows, being paid by check 
of John Echols, who, as the évidence shows, was a particular friend of 
said Thompson McAllister, which check embraced the assessments of 
said Echols and Samuel C. Luddington and said Thompson McAllister. 

To disprove the presumption that said Thompson McAllister was a 
stockholder in said company, the défendants introduced testimony prov- 
ing that the name of said Thompson McAllister, on the original capital 
stock subscription list of said company, was not in the handwriting of 
said Thompson McAllister. The évidence shows that it was in the hand- 
writing of P. T. Moore, then secretary of said company. The entries 
upon the books of said company, which refer to the account of said 
Thompson McAllister as a stockholder in said company, are ail proven to 
.be in the handwriting of J. V. H. Allen, who succeeded the said P. T. 
Moore as secretary, and was also treasurer of said company. In some 
of said entries, subséquent to the first entry of December 15, 1865, the 
name is written "Thompson 0. McAllister," the "C." being crossed out; 
but the name is manifestly that of the same person, the Christian name 
Thompson being an nnusual one, and the insertion of the initial letter 
"C." being merely inadvertenf. The only other évidence offered by the 
défendants is the déposition of William M. McAllister, one of the ex- 
ecutors of the said Thompson McAllister and défendant in this cause. 
His testimony is objécted to by the plaintiff as inadmissible under the 
provisions of section 851, Rev. St. U. S.; but, if admitted, it is merely 
of a négative character, and could not disprove the presumption that 
said Thompson McAllister was a stockholder in said National Express 
,& Transportation Company j it being proved that ail the entries relating 
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to his being a stockholder in said company were regularly made, in due 
course of business, by the proper officers of said company. The court 
is of opinion that the estate of said Thompson McAUister is liable for 
the unpaid assessments upon the 40 shares of the capital stock of the 
said National Express & Transportation Company subscribed for by him, 
and a decree will be enlered accordingly. 



KiMBALL d al. V. Atchison, t. & s. F. R. Co. et al. 

(Circuit Court, E. D. Missouri, E. D. June 6, 1891.) 

1. Railtioad Companies — Acquisition op Competino Road. 

Rev. St. Mo. § 3569, which prohibits any railroad company within the state from 
owning, operating, or managing any other parallel or competing railroad within 
the State, applles only whers both the roads are situated within the state, and tha 
compétition betweeu the two must be of some praotical importance, suoh as is liable 
to hâve an appréciable effect on rates. 

2. Same. 

Two railroads which do not touoh at any two oommon points, and between which 
for a distance of 40 miles another railroad is interposed, and whose trafilo, except 
an unimportant amount, would in no event pass over the other, are not competing 
lines, within the meaning of the statute. 
8. Same. 

Section 2569, Rev. St. Mo., was intended to give fuU effect to section 7, art. 13, 
Const. Mo., and inasmuch as it did notsatisfactorilyappear that the législature had 
either misconstrued or t'ailed to give fuU effect to the constitution, held, that the 
court would not grant a preliminary injunction based on a construction of tha 
constitution différent from that adopted by the législature of the stata 

In Equity. On motion for preliminary injunction. 
Rev. St. Mo. § 2569, provides as follows: 

"It shall be unlawful for any railroad company, corporation, or individual 
owning, operating, or managing any railroad in the state of Missouri, to en- 
ter into any contract, combination, or association, or by any manner of means 
wliatever consolidate tlie stock:, property, or francliises of such company, cor- 
poration, or individual, or to lease or purcliase the worlss or franchises of, or 
in any way whatever to any degree exercise control over, any railroad com- 
pany, corporation, or individual owning or having under his or their control 
or management a parallel or competing Une in this state; but each and every 
such railroad, whether owned, operated, or managed by a company, corpora- 
tion, or individual, shall be run, operated, and managed separatelyby its own 
oflicers or agents, and be dépendent for its support on its own earnings from 
its local and through business, in connection with other roads, and the facili- 
ties and accommodations it shall afford the public for travel and transporta- 
tion under fair and open Compétition. " Laws 1887, p. 102. 

Const. Mo. art. 12, § 17, provides: 

"No railroad or other corporation, or the lessees, purchasers, or managers 
of any railroad corporation, shall consolidate the stock, property, or franchises 
of such corporation with, or lease or pnrchase the works or franchises of, or 
in any way control, any railroad corporation owning or having under its con- 
trol a parallel or competing Une; nor shall any officer of sm;h railroad corpo- 
ration act as an offlcer of any other railroad corporation owning or having the 
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control ol a parallel or competing line. The question whether railroads are 
parallel or competing lines shall, when deraanded, be decided by a jury, as in 
other civil issues." 

Henry Hitchcock, for complainants. 

George R. Peck, for Atchison, T. & S. F. R. Co. 

E. D. Kenna, for St. Louis & S. F. Ry. Co. 

Thayer, J., (orally.) The matter that has been under considération 
for some days past in this case, is an application for an injunction pen- 
dente lite to restrain the Atchison, Topeka & Santa Fe Railroad Company, 
hereafter called the "Atchison Company," from voting certain shares of 
stocli which it has acquired in the St. Louis & San Francisco Railway 
Company, hereafter called the "Frisco Company." The case in ail of 
its aspects has been very thoroughly argued, and the discussion has em- 
braced some questions, particularly the question as to the meaning of 
the Word "control," as used in the constitution and statutes of this state, 
M'hich the court deems it unnecessary to décide. 

I shall content myself with a brief statement of the conclusions which 
I hâve formed on some of the more vital questions involved, and, for 
want of time, shall he compelled to do so mainly without amplification 
or argument. The complainants, who are stockholders of the Frisco 
Company, base their right to relief on the ground that it was unlawful 
for the Atchison Company to acquire stock in the Frisco Company, or, 
at least, to acquire a majority of its stock If this contention fails, com- 
plainants, as a matter of course, are without right to relief, and ail other 
subsidiary and collatéral questions beeome immaterial. 

1 . I entertain no doubt of the fact that the Atchison Company had, un- 
der its charter and the laws of the state of Kansas, as construed by its 
highest court, ÇRailroad Oo. v. Fletcher, 35 Kan. 236, 10 Pac. Rep. 596; 
Same v. Cochran, 48 Kan. 225, 23 Pac. Rep. 151; Venner v. Railroad Co., 
28 Fed. Rep. 581,) the requisite power and authority to make a valid 
purchase of Frisco stock, either much orlittle, unless such purchase was 
prohibited by the laws oi the state of Missouri, under which the Frisco 
Company was incorporated; and it goes without saying that the Atchison 
Company could not make a valid purchase of the stock of a Missouri 
corporation in contravention of the laws of the state of Missouri. The 
question whether the purchase of the stock was ultra vires when tested by 
the laws of Kansas, where the Atchison Company was incorporated, is 
therefore eliminated from the controversy, and the transaction will be 
considered in the light of the constitution and laws of the state of Mis- 
souri. 

2. The view that the court enterlains of section 17, art. 12, of the con- 
stitution of Missouri, and of section 2569 of the Revised Statutes of the 
state, which, as it is claimed, rendered the purchase of stock in the Friscc 
Company unlawful, may be substantially stated as follows: The pro- 
hibition contained in the statute (section 2569) is clearly aimed at rail- 
road companies "owning, operating, or managing a railroad in the state 
of Missouri." If a railroad company owns, opérâtes, or manages a rail- 
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road in this State, it is prohibited, among other things, from leasing, 
purchasiiîg, or exercising any control over any other ràilroad in the Btate 
that is substantially parallel to, or a competitor of, the road so owned,. 
operateii, or managed. This is, in substance, the extent of the statu- 
tory inhibition. Now, while conceding, for the purposes of the présent 
décision, that the Atchison Company at the time of its purchase man- 
aged and operated two railroads in this state, namely, one from Kansas 
City northeastwardly through the state to Chicago, and one from St. 
Louis to Union, in Franklin county, Mo., a distance of about 60 miles,, 
yet the court concludes that neither of thèse roads was, in the statutory 
sensé, parallel to, or a competitor of, the Frisco. It appears to the 
court obvions that the road from Kansas City to Chicago caiinot, in any 
just sensé, be said to be a competing line; and in explanation of my 
ruling that the St. Louis, Kansas City & Colorado Ràilroad, extending 
from St. Louis to Union, hereaiter called the Colorado Company, was 
not in the statutory sensé a competitor of the Frisco, I willeay, that when 
the statute speaks of competing roads it evidently means roads that are 
substantial competitors for business; it refers to compétition of some 
practical importance, such as is liable to hâve an appréciable effect on 
rates, and in that sensé the road to Union was not, in mj' judgment, a 
competing line. 

The évidence before me discloses the fact that the Atchison Company 
had abandoned its purpose of constructing the Colorado road beyond 
Union belore it purchased or determined to purchase the Frisco stock. 
It shows that the Colorado road and the Frisco do not touch any two 
common points; that between the two ronds, for more than 40 miles, 
the Missouri Pacific Ràilroad is interposed; that the Colorado road is in 
reality a suburban road; and that not more than 1 per cent, of its trafïic, 
which is, in the aggregate, infinitésimal, when compared with the traffio 
over the Frisco, would, in any event, pass over the Frisco. Ail of thèse 
considérations lead me to the conclusion that the Colorado road was not 
a competing line, within the meaning of the statute, and that the Atch- 
ison Company was not disqualified from purchasing the Frisco stock, 
even though it be conceded that it operated and managed the Colorado 
road at the time of the purchase. 

3. The next question that I hâve considered, and with a due appré- 
ciation of its importance, is whelher the constitutional inhibition con- 
tained in section 17, art. 12, is any more comprehensive than the stat- 
utory prohibition last considered. According to the view that the court 
takes of the case it cannot, or at least it ought not, to grant an injunc- 
tion, unless it clearly appears that the gênerai assembJy bas failed to 
give full effect to the constitutional prohiliition, nor unless it appears 
that the purchase of the Frisco stock is in violation of the constitution, 
though not in violation of the statute. It is sufficient to say on this 
point that the court is not prepared to hold that the gênerai assembly 
has either misconstrued section 17, art. 12, of the constitution, or that 
it intentionally failed to give it full effect when it enacted section 2569 
of the Revised Statutes. On the contrarj', I hâve no doubt that the 
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législature întended to make the statute as broad as the constitution, 
and good reasons, no doubt, exist for holding that it accomplished its 
purpose. It is certainly a reasonable view, and one justified by the lan- 
guage employed, that the constitutional inhibition, like the statutory, 
was aimed at railroad corporations which niight at any time own, oper- 
ate, manage, or secure the right to run trains over roads located in this 
state, and that the purpose was to prevent such a corporation from pur- 
chasing, leasing, or controlling another road of the state, that was par- 
allel to, or that competed with, the road so owned, operated, or man- 
«ged. Such an inhibition would certainly préserve the independence 
of, and secure compétition between, rival iines of railroad crossing the 
«tate in ail directions, and Connecting important commercial centers 
within the state; and it may fairly be urged that this was the purpose 
had in view by those who framed the présent constitution. On the other 
hand, it may well be doubted whether the constitutional prohibition in 
question was intended to bave the etïect of preventing a great railroad 
System like the Atchison, occupying, as it does, an extensive area of 
country to the westward of this state, from obtaining access to the city 
of St. Louis by the purchase of, or by consolidation with, one of the 
four or five trunk Iines crossing the state from east to west, merely be- 
cause the road so purchased touches some points in Kansas which the 
Atchison System also reaches. The préservation of reasonable rates was 
the great object in view, and, as the proof in this case abundantly shows, 
the acquisition by the Atchison Company of the Frisco stock has had 
no effect upon rates between points in this state and those points in Kan- 
sas which are reached by the Frisco; and it must be apparent to any 
one familiar with the railroad situation in this state and Kansas that it 
cannot hâve any tendency in the future to increase such rates. In what 
I hâve thus said on the point now under considération I would not be 
understood as deciding definitely that the prohibitions contained in the 
constitution and in the statute are in ail respects identical. It is un- 
necessary to décide that question at this stage of the case. I do mean 
to say, however, that complainants bave not succeeded in showing to my 
satisfaction, that section 17, art. 12, is any more comprehensive than the 
statute, (section 2569,) or that the législature has misconceived or mis- 
construed the constitution. 

From the views which I hâve thus outlined, it follows that I must dé- 
cline to grant an injunction, because the purchase of the Frisco stock 
was not, in my judgment, in contravention of the statute, and because 
it is by no means certain that such purchase was prohibited by the con- 
stitution. In a case of this character it can hardly be expected that the 
court will allow an injunction, thereby jeopardizing great interests, upon 
a construction of the constitution that is certainly doubtful, and that is 
at the same time contrary to the construction that has been adopted, 
and, as it would seem, deliberately, by the gênerai assembly of this state. 

The motion for an injunction is accordingly overruled. 
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PaTTEN V. CiLLEY. 
[Circuit Court, D. New Hampshlre. July 8, 1891.) 

WlUS — CONTEST — UNDUE INFLUENCE— BurDEN OF PrOOP. 

In proceedinga to establish a will, contestant, if he admits in bis pleadîngs ail the 
requisites of a statutory will, and contesta solely on the ground of undue influence, 
bas the burden of proof, and is entitled to open and close. 

Proceeding to establish the will of Màtilda P. Jenness, removea irom 
the State court. In the issues which are made up under the direction 
of the court, the exécuter allèges that Matilda P. Jenness died leaving a 
will. The appellent does not expressly put in issue any question as to 
the mental condition of the testatrix, the fact of the will, or its due exé- 
cution. His only allégation is undue influence, and upon this the ex- 
ecutor joins issue. Upon this state of the pleadings the appellant claims 
the right to open and close, and, by motion in writing, asks that the 
question be determined by June 3d, the trial by jury having been as- 
signed for June 9th. 

Harvey D. Hadlock, W. L. Foster, and Daniel Barnard, for appellant. 

Harry Bingham, John M. Mitchell, and Frank S. Streeter, for executor. 

Before Aldrich and Caepenïer, JJ, 

Aldeich, J., (after stating thefacts as above.") Upon the pleadings as 
they now stand, the primary burden is upon the executor, and conse- 
quently the right to open and close is with him. The executor allèges 
the death of Mrs. Jenness, and the existence of a will. Upon thèse allé- 
gations, he holds the affirmative, and is therefore entitled to the open and 
close. It is claimed by the défendant that this question should be de- 
termined by fédéral rules, rather than any rule of practice in the state 
courts. In the absence of an express fédéral rule on the subject, if the 
right to open and close is purely a question of practice, (and I think it 
is,) relating to the order of trial and the manner in which it shall pro- 
ceed, it should be given to the party to whom it would belong under the 
state practice. It seems to be pretty generally agreed that uniformity 
in a practical way is désirable. Uniformity would render trials less 
troublesome to courts as well as the bar. Again, proceedings to estab- 
lish wills involve title to lands in a statutory and local sensé, and for that 
reason the law of the state should probably govern in a contest of this 
character. Sanford v. Town of Portsmouth, 2 Flip. 105; Swift v Tyson, 
16 Pet. 1; Delmas v. Insurance Ce, 14 Wall. 661. 

The défendant relies on rule 6, tvhich is a standing rule for the gov- 
ernment of trials in the first circuit. This rule provides that the party 
holding the affirmative shall open and close before the jury. I under- 
stand this to be the rule in the New Hampshire state courts; and by the 
term "holding the affirmative" is intended the primary affirmative. 
True, the défendant says in argument he has relieved the executor frora 
the statutory burden, and the necessity of maintaining his allégation of 
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death and will, because he bas made no déniai; and wbat is well alleged 
is admitted, unless denied. The right to open and close should not 
sbift to the défendant upon situations that are debatable, nor upon any 
presumption of sanity which migbt be overcoine upon an issue made 
upon the évidence. Under tbe statute, the issues are to be framed un- 
der the direction of tbe court. The party objecting to tbe will may nar- 
row tbe controversy by waiving such of the statutory requirements as he 
pleases, or by assigning bis causes, he may put the exécuter to affirma- 
tive proof of ail the statutory prerequisites. On tbe several issues of due 
exécution, insanity, and undue influence, the usage in New Hampsbire 
is to require the exécuter, before reading the will, to go forward and call 
tbe subscribing wituesses on ail the conditions named in section 6, c. 
193, Gen. Laws N. H. Whit7nan v. Morey, 63 N. H. 455. 2 Atl. Rep. 
899. This statute, and the rule requiring tbe executor to call ail the 
subscribing witnesses at the outset, as to âge, death, mental condition, 
and exécution, are to prevent fraud, and are in tbe interest of the party 
objecting to tbe will. It being a burden placed ùpon tbe executor for 
the contestant's benefit, the contestant may relieve bim of the burden 
by waiver. He may waive a part or ail of the statutory essentials. 
Wben he bas determined what be wants to put in controversy, he must 
so adjust the pleadings that the limit of bis complaint will not be un- 
certain . Is there to be any claim or argument made that tbe testatrix 
was not of sound mind? Is there to be any question as to âge, death, 
or exécution? If not, tbe défendant bas until June 3d to amend bis is- 
sue, by admitting the primary statutory essentials. Upon such confes- 
sion or admission, with tbe single affirmative issue of undue in&uence, 
tbe open and close is with tbe contestant. 

I bave reached this conclusion reluctantly. But, upon principle and 
reasoD, it seems to me that, under such circumstances, the barden is 
upon the contestant, and that be is consequently entitled to the open 
and close. The importance of the case, the fact that the question is a 
new one in this court, togetber with tbe resuit which may give the opeiï 
and close to tbe défendant, and therefore appear to be contrary to the 
practice obtaining in the state courts in will proceedings, hâve induced 
me to State the reasons for such holding at considérable lengtb. It will 
be observed that, under the statute, absence of undue influence is not a 
primary essential. So no primary burden rests with the executor in 
this respect. If the statutory essentials are admitted by the deiendant 
in bis pleadings, the executor would be entitled to a verdict, if no évi- 
dence were offered. 

The rule seems unquestioned that tbe party against wbom the verdict 
would go, in the absence of ail évidence other than the admissions con- 
tained in tbe pleadings, takes the burden, and with it the open and 
close. So it follows upon such confession, unless the défendant goes 
forward with bis évidence of undue influence, the executor gets the ver- 
dict, and, if the conscience of the court is satisfied, a decree is entered 
establisbing the will. The executor is relieved from the burden of tak- 
ing any primary step in the trial before the jury. He need not show 
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thatMrs. Jenness lived, was 21 years of âge, and of sound mind, orthat 
she is dead, beçause this is adraitted. He need not put in the will, for 
the fact is admitted. He need not call the subscribing witnesses, be- 
çause the contestant has waived that mie. From the very nature of this 
issue, with the défendant going forward, the trial will be more conven- 
ient and orderly, there will be less confusion, and the resuit would or- 
dinarily be more intelligent and satisfactory. 

The défendant hold3 an affirmative proposition. He goes forward, and 
introduces his évidence, affirmative, descriptive, and circumstantial. 
The executor answers by évidence of a négative, contradictory, and ex- 
planatory character. The executor cannot do this in advance. He must 
first hear the complaint. A rule which would give the opening and close 
to the executor upon an issue of this kind would either require him to 
go forward, and put in his whole case, or as much as he fairly could, 
upon the questions of mental strength, situations of parties, etc., or per- 
mit him to open nominally, and reserve the substantial part of his case, 
upon the évidence, for the close. Trials, under the first view of such a 
rule, would be troublesome, for the reason that there would always be 
•questions as to how far the executor.ought to be required to go, and what 
was fairly in rebuttal; and, under the second view, the order of trial 
would give an undue balance to the executor, because he would notonly 
hold the closing argument, but the substantial close upon the évidence; 
while, under the order of trial requiring the défendant upon such an is- 
sue to put in his whole case at theioutset, (which, from the nature of 
the issue, the executor could not do,) and giving the executor the oppor- 
tunity to folio w with his substantial case upon the évidence, préserves 
the balance and equilibrium usual in jury trials. To one side is ordina- 
rily given the advantage of the substantial close upon the évidence; to 
the otheris given the substantial advantage of the close upon argument. 
A practice which would give both advantages to one party would not be 
fair. 

It is urged that usage in New Hampshire gives the open and close lo 
the executor in proceedings to establish wills. This is probably true, 
as a gênerai rule, in New Hampshire and elsewhere. I am not, how- 
«ver, aware of a practice, in any jurisdiction, which would give the open 
and close to the executor upon pleadings which relieve him from ail the 
priniary burdens, and contain only the single affirmative issue of undue 
influence tendered by the contestant. It is not known that any such 
question has ever been presented to the courts of New Hampshire, and 
hence it cannot be assumed that there is a practice upon the subject. 
A practice which would give the open and close to the party on whom 
a single primary burden rests would not necessarily give such privilège 
to a party relieved ol'all primary burden. It is said in HiUiard v. Beat- 
tie, 59 N. H. 464: "As a gênerai rule, it is désirable, in determining 
who shall hâve the opening and close, to follow the rules of pleadings, 
and give that right to the party upon whom, by those rules, the burden 
of proof is placed." It is also a rule quite as generally accepted that the 
burden rests upon the party holding the affirmative upon the issue to be 
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trled. Upon the single issue of undue influence, (ail other questions 
having been waived,) the contestant holds the affirmative, and can nat- 
urally go forward with his e%'idence; while the exécuter holds the néga- 
tive, and cannot naturally or easily go forward with his évidence. By 
reasons of gênerai principle and oonvenience, the défendant should put 
in his substantial case at the outset. The analogy between undue influ- 
ence, as an objection to a will, and duress, as an objection to a note or 
contract, is very close. Each is a spécial and affirmative défense, going 
to the merits. The character of the évidence is much the same. The 
order of trial and the convenience of laying the situation beibre a jury 
are the same. So far as I know, it is the gênerai, if not the uniform, 
rule, under the single issue of duress, to place the burden upon the dé- 
fendant, and he eonsequently takes the open and close. Bailey, Onus 
Probandi, 111, 588, & 607; Proff. Jury, 214; Best, Right, Begin & Re- 
ply, 91; Patton v. Hamilton, 12 Ind. 256; Baldwin v. Parker^ 99 Mass. 
86; Hoxie v. Green, 37 How. Pr. 97; Iluntingtan v. Cmikq/, 33 Barb. 
218. 

The New Hampshire cases, commencing with Jttf?(;e of Probatev. Stom, 
44 N. H. 693, and ending with Hardy v. Merrill, 56 N. H. 227, only 
go so far as to hold that, if the burden is upon the executor upon 
one of several issues, he shall hold the burden throughout the trial. For 
instance, in Hardy v. Merrill, issue was joined on mental condition and 
undue influence. Under such issues, the primary burden is upon the 
proponent, as mental soundness is a statutory requisite. The same rea- 
soning applies to Boardman v. Woodman, 47 N. H. 120. The conclu- 
sion reacbed in this case in no way involves a criticism of the New Hamp- 
shire state practice. 

in the cases cited the proponent had soraething to prove at the outset 
to make his paper a statutory will. In the case at bar everything is ad- 
mitted necessary to make it a statutory will, and a verdict would go for 
the proponent, unless the contestant, upon an affirmative issue, makes 
such a case upon affirmative matter as will satisfy the jury that the ver- 
dict should be the other way. I am not aware of an}- rule of public pol- 
icy applicable to wills which would justif}' an arbitrary practice of giv- 
ing the right to open and close to the proponent at the expense of conven- 
ience, reason, and the generally accepted rules of pleading and évidence. 
The idea is expressed by good authority that will proceedings are an ex- 
ception to the gênerai rules as to burden and open and close, for the rea- 
son that the real question is whether the deceased person died testate or 
intestate, and that the subscribing witnesses, therelbre, are in a sensé the 
witnesses of the law; and I agrée that this reasoning applies with great 
force to such proceedings in the preliminary stages. Doubtless at pre- 
liminary stages, where ail interested parties may not be présent, the true 
rule is to require ail the statutory essentials to be affirmatively shown by 
the propounder, and, upon proceedings to prove the will in soleran form, 
to require ail the subscribing witnesses (unless dead, insane, or be- 
yond the jùrisdiction) to be called beforeadmitting the will. Thèse pro- 
visions are for the prévention of fraud, and for the protection of ail per- 
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sons interested in the estate. But when, upon proper statutory notice, 
thèse preliminary steps hâve been taken, and the contre versy limited upon 
appeal to a contest between the executor and a party who adinits the ex- 
istence of a statutory will, buttenders a single issue in avoidance, (to the 
whole will or some spécifie legacy,) upon which he takes the affirmative, 
no reason is seen why the ordinary rules governing the trial of issues 
by jury should not be observed. Indeed, it has been often held that, 
upon the single issue of undue influence, the contestant takes the bur- 
den. In Baldmn v. Parker, 99 Mass. 85, Hoar, J., says: 

"But when ail is proved that the statute requires; when a testator of sound 
mind has intentionally made and published a will according to the torms of 
law, — his will is as much a légal conveyance and disposition of his property 
as any other lawful instrument of conveyance. It may be impeached or made 
invalid by proof of fraud, diiress, or uudue influence, which hâve caused it 
to contain provisions whieh he has been wrongfully induced to insert in it; 
but 80 may a deed or other contract be impeached for the like reuson." 

Again he says, (page 87:) 

"The whole resuit of the reasoning would seera to be that upon the sepa- 
rate issue of undue influence the burden of proof is upon the party alleging 
it." 

Brooke v. Townshend, 7 Gill, 26, was a case where the fact of the will 
was assumed by the issues; and the question was whether the proponent 
should introduce the subscribing witnesses. The court says, (page 26:) 

"ïhe introduction of évidence to establish a eonceded fact was an act of 
supererogation, and therefore to be treated as irrelevant and inadmissible. 
* * * It was proposed to prove, by the testimony of the attesting wit- 
nesses, the faatum of a paper, the exécution of which was admitted by the 
pleadings and issues in the cause. This could not be donc." 

ïhe effect of this reasoning was to require the contestant, who admitted 
the due exécution of the paper, to introduce the will in évidence as a 
part of his case. See, also, Davis v. Davis, 123 Mass. 590; Tijler v. Gar- 
diner, 35 N. Y. 559; Arnstrong v. Artnstrong, 63 Wis. 162, 23 N. W. 
Eep. 407; Ohnndler v. Ferris, 1 Har. (Del.) 461; Edden v. Edelen, 6 Md. 
293; Stocksdale v. CuUison, 35 Md. 324; McOliniuck v. Cxird, 32 Mo. 411; 
Vandeave v. Beam, 2 Dana, 155; Boyse v. Rossborough, 6 H. L. Cas. 
2,49; Hutlay v. Grimstone, 41 Law T. (N. S.) 531; 9 Reporter, 224. 

It must be understood that this condition of the jjleadings narrows the 
issues upon the évidence. Under such an issue, it will not be open to 
the deiendant to show that the essential primary condition of mental 
soundness did not exist. At most, he can only show the influence of a 
stronger mind upon a weaker sound mental condition. 

Carpentee, J., {concurring.) This motion was fîrst heard by my 
Brother Aldrich, who intimated his opinion as above. Afterwards the 
appellant amended his answer so that it specifically admits ail the other 
requirements of a valid will, and allèges that the supposed will of Ma- 
tilda P. Jenness ought not to be proved, because the said Jenness was 
induced to exécute the same by undue influence, overpersuasion, and 
artful misrepresentations. On thèse amended pleadings the motion was 
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reargued before my Brother Aldrich, with whom I sat at his request 
and by consent of the eounsel. I entirely concur in his conclusion. 

I do not find that the question hère raised bas ever been decided by 
the suprême court of New Hampshire. The unifoim practice in that 
court, as I understand from the cases, has been that on appeal from the 
probate of a will the issues in the first instance to be tried are whether 
the testator was of lawful âge, of sane mind, whether the alleged will 
was duly executed, and, in case the question is raised, whether there 
was undue influence, or fraud, or whatever other thing may be alleged. 
Thèse issues are tried by the court, unless one or more of them be put 
in dispute by the appeal. In the latter case the i&sues are sent to a jury ; 
and on trial, although the appellant may ofFer évidence only on those 
issues which he has put in dispute, still the proponent of the will must 
establish, by proof which the trial judge shall deem compétent, ail the 
allégations of fact which go to establish the existence of a valid will. 
This being the case, it is évident that the proponent, who stands in the 
position of plaintifF, has always the affirmative of some of the issues, and 
hence, according to the universal rule in ail our courts, has the right to 
open and close. Thèse issues having been determined, the court in the 
light of those findings, and from an inspection of the alleged will, déter- 
mines the main issue in the case, and thereupon makes the final decree. 
The issue whether the propounded instrument is or is not the last will 
of the person deceased is therefore for the court alone. 

In the présent case the appellant admits on the record that every issue 
shall be found for the proponent, excepting only the issue of undue in- 
fluence. Upon that issue he evidently has the affirmative, and, as that 
is the sole issue for the jury, he ought to open and close. It has, in- 
deed, been argued that it is contrary to the policy of the law to allow 
the appellant to admit any of the allégations which go to establish the 
validity of the will, and that they are public questions to be found by 
inquisition of the court. On this question I can add little to the lucid 
observations of the foregoing opinion. The requirements of the law and 
of public policy bave been fully met by the inquisition heretofore had 
in the probate court. The decree of that court is in full force, and is it- 
self compétent évidence to this court of the facts thereby determined. 
Gen. Laws N. H. p. 484, § 12. And, as to the rights of the appellant, 
it is doubtless compétent for him to waive them. 
v.46F.on.l4— 57 
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United States v. Engeman etal.^ 

(District Court, E. D. New TorTi. July 7, 1891.) 

1. Emisent Domain— Condemnatioij Procbedings— Interest on Awabd. 

After the commissioners hâve reported the value of land condemned to the use 
of the United States, under Act Gong. Aug. 18, 1890, (26 St. at Large, 318,) the 
owner of the land is entitled to, interest on. the amount reported, from the time 
when the right of the govemment to takè the same attaches to the time when pay- 
ment for the land is made. 

3. Same— CosTs— Allowancb. 

In such proceeding, the owner of the property condemned is entitlèd to costs and 
an allowance, in accordance with the provisions of the laws relating to the cou- 
demnation of property of the state wherein the property is situated. 

. At Law. See 45 Fed. Rep. 546, and 46 Fed. Rep. 176. 
Jesse Johnson, U. S. Dist. Atty. 
Thomas E. Pearsall, {R. D. Benedict,. of counsel,) for défendants. 

Benedict, J. The report of the commissioners appointed to ascer- 
tain the compensation to be made to the above-named owners for prop- 
erty at Plum island, to be taken for the use of the United States, having 
been filed, the district attorney now moves for its confirmation. No op- 
position being made, an order will be entered confirming the report. 
The owners of the property at the same time apply for the insertion in 
the order of confirmation of a provision for the payment of interest from 
the date of the confirmation of the report. The district attorney op- 
poses the allowance of interest. In my opinion, however, interest should 
be allowed from the date of the confirmation of the report. .The com- 
missioners hâve ascertained the présent value of the land to be taken, 
and the owners of the land should bave interest on the présent value of 
the land from the time when the right of the United States to take the 
same attaches to the time when payment for the land is made. The 
owriers of the property likewise apply for costs under the provision in the 
statute of the state of New York ^ in accordance with.which this proceed- 
ing is, by the statute of the United States, required to be prosecuted. The 
district attorney objects upon the ground that, in proceedings in the 
courts of the United States, only the costs provided by the statute of the 
United States can be allowed. My opinion, howevér, is that the rule 
apphed in ordinary suits does not apply to a proceeding likethis, which 
is required by the statute "to be prosecuted in accordance with the laws 
relating to condemnation of property of the states (sic) wherein the 
property may be situated." 26 St. at Large, p. 316. This statute re- 
quires the présent proceeding to be in accord with the gênerai condem- 
nation act of the state of New York, passed in 1890. That act provides 
as folio ws: 

"If the compensation awarded sliall exceed the amount of the offer, vjith 
interest from the timeit was made, or, if no offer was made, the court shail, 

•Reported by E. G. Benedict, Esq., of the New York bar. 
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in the final order, direct that the défendant recover of the plaintif! tbe costs. 
of the proceeding, at the saine rate as is allowed, of course, to the defendans 
when he is the prevailing party in an action in the suprême court, including 
the allowances for proceedings before and after notice of trial; and the court 
may also grant an additional allowance of costs, not exceeding five per centum 
upon the amoiintawarded." 

If under the statuts of the United States above quoted, which omits 
tlie words "as near as may be," any provision of the state statutecan be 
rejected, I see no occasion to reject the provision for costs, which fails 
to coma within the description of provisions that may be rejected as 
given by the United States suprême court in Railroad Go. v. Horst, 93 
U. S. 301. This provision, which it will be observed requires costs to 
be paid by the plaintiffto the défendant, as of course, in a ca?e iike this, 
when presented in a court of the state, should, in my opinion, be given 
efïect in a proceeding in a court of the United States, which is required 
by a statute of the United States to proceed in accord with tlie statute of 
the state. The property owners also ask for the allowance provided for 
in the state statute, That statute permits an allowance of 5 per cent, 
upon the amount awarded. In this case the amount awarded is $90,- 
000, but, as the United States were willing to pay $50,000, ail the land- 
owners are properly entitled to is an allowance to be calculated upon the 
différence between $60,000 and the amount of the aiward, which is 
$90,000. Five per cent, on this différence is $2,000, and an allowance 
of this amount is granted. 



Bangor Sav. Bank v. City of Stillwater. 
{Circuit Coxirt, D. Minnesota, Third Division. July 30, 1891.) 

Municipal Corporations— Power to Issue Negotiable Cektificates. 

In the absence of any spécial statutory authority, a oity has no right to issue cer- 
tificates of indebtedness in negotiable form, even in payment for property which it 
had authority to buy. 

At Law. 

F. H. Lemon & Co. contracted with the city of Stillwater, in Decem- 
ber, 1887, to vest title in the city to two parcels of land, which were to 
be used by the city for the purposes of a public street; also to widen 
Main street for a certain distance, so that it should be 50 feet in width; 
and to do the necessary excavation and filling to make the strip which 
was added for the purpose of widening the highway conform to the es- 
tablished grade of Main street. They also agreed to obtain certain sewer 
privilèges for the city, and to secure the relocation of certain railroad 
tracks. For the land so to be acquired, and the services to be rendered, 
the city, on its part, agreed to dismiss certain condemnation proceedings 
that appear to hâve been then pending; also to vacate and surrender ail of 
its rights to certain parts of Main, Laurel, Cherry, and Linden streets; and , 
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in addition, and on completion of the, contract by Lemon & Co., to 
pay them $21,250 in three certificates of indebtedness, to become due, 
respectively, July 1, 1889, July 1, 1890, and July 1, 1891. Subse- 
qiiently, in October, 1888, before the contract was fully performed by 
Lemon & Co. , the city conncil authorized the certificates of indebtedness 
to be executed and delivered to the Bangor Savings Banls, to whom 
Lemon & Co. had contracted to sell the same. They were executed and 
delivered in the foUowing form: 

"Ceetificatjï of Indebtedness. 
"J$7,500. Stillwater, Minn., July 1, 1888. 

"Know ail men by thèse présents, that in considération of the perfonnanee 
by F. H. Lemon & Co. of a certain contract between them and the city of 
Stillwater, for the purchase of certain rights of way for streets and sewers, 
and the grading of certain streets, dated December 21st, A. D. 1887, said city 
of Stillwater, at the request of F. H. Lemon &Co., hereby acknowledges itself 
to be indebted to the Bangor Savings Bank, of Bangor, in the slate of Maine, 
or order, in the sum of seven thousand flvehundred dollars, ($7,500.00,) with 
interest thereon at the rate of 6% per annum from the date hereof, payable 
semi-anniially on the Ist days of January and July of each year, which said sum 
said city hereby undertakes and promises to pay to the said Bangor Savings Bank 
or order on the Ist day of July, A. D. 1890, at the 5th Avenue Bank, of New 
York city, together with semi-annual interest thereon. as aforesaid. This 
certiflcate is made and delivered in accordance with a resolution of the city 
council of said city of Stillwater, passed on the 27th day of October, A. D. 
1888, and duly approved by the muyor, and published in the otïicial paper of 
said city on tlïe aath day of October, A. D. 1888. In witness whereot there 
is hereunto afflxed the corporate seal of the city of Stillwater, and the signa- 
ture of its mayor, attested by the signature of its clerk, by and with the au- 
thority of its city council, on this 29th day of October, A. D. 1888. 

"G. M. Seymouk, Mayor of the City of Stillwater. 

Attest: "E. A. Hopkins, Jr., Clerk of the City of Stillwater." 
[Corporate Seal of the City of Stillwater.] 

By resolution of the city council authorizing the delivery of the certifi- 
cates, it was provided, in substance, that they should be placed in the 
possession of F. M. Prince, who was authorized to deliver them to the 
bank, and reçoive the proceeds, and hold the same, subject to the further 
order of the city council. At a later date, (November 9, 1888,) after 
Lemon & Co. had fully completed their contract. Prince was authorized 
by the city council to pay the proceeds of the certificates then in bis 
hands to Lemon & Co., which he accordingly did. The citj^ now con- 
tests pay ment of the so-called "certificates" on the ground that it had no 
authority to issue them. 

Sanders & Bowers and 0. Morris, for plaintifï. 

Fayette Marsh, for défendant. 

Thayer, J., (a/ter statîng the facts as ahove.') We think it clear that 
the city of Stillwater had the right to contract with Lemon & Co. for the 
acquisition of the strips of land in question, the sewer privilèges, the 
widening of Main street, the vacation of certain streets, and the relocation 
of railroad tracks. It had such right, we think, ùnder power conferred 
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upon the city council by various provisions of the eity charter "to open, es- 
tablish, vacate, and widen streets, to construct, maintain, and extend sew- 
ers, and to condemn or purchase tiie lands necessàry to be used for street 
and sewer purposes." Vide City Charter, c. 8, § 11; Id. c. 9, §§ 1, 2; 
Id. c. 4, § 16. Thèse powers were sufficient to authorize the city coun- 
cil to contract with Lemon & Co. to procure the lands in question, and 
to render the services which they undertook to render for and in behalf 
of the eity. But it is a différent question whether the city had author- 
ity to pay for such services in the manner proposed; that is to say, 
by the issue of certificates of indebtedness, payable to order, and run- 
ning one, two, and three years. PlaintifPs attorneys strenuously insist, 
and in that we agrée with them, that the so-called "Certificates of In- 
debtedness" are in reality negotiable bonds or notes, which, under the 
law-merchant, may be transferred by indorseraent from hand to hand, 
so as to eut off equities of défense. In a récent case, which contains an 
elaborate review of previous décisions on the same subject, the doctrine 
wasrestated, that municipal corporations hâve no powerto utter commer- 
cial paper, unless it is expressly conferred upon them by law, or is 
clearly implied from some other power expressly given. It was further 
held that no implication arises that a municipality may make commer- 
cial paper, and put the same on the market, from the fact that it is ex- 
pressly authorized to borrow money. "To borrow money," say the court, 
"and to give a bond or obligation therefor which may circulate in the 
market as a negotiable security, freed irom any equities that may be set 
up by the maker of it, are, in their nature and in their légal effect, es- 
sentially différent transactions." Merrill v. Town of Monticello, 138 U. S. 
673, 11 Sup. Cf. Rep. 441, 448. See, also, Claihorne Co. v. Brooks, 111 
U. S. 400, 406, 4 Sup. Ct. Rep. 489; Police Jury v. Britton, 15 Wall. 
566, and Young v. Clarmdon Tp., 182 U. S. 840, 10 Sup. Ct. Rep. 107. 
In the présent instance itappears that the so-called "certificate" or "bond" 
remains in the hands of the original payée, the Bangor Savings Bank; 
it bas not been negotiated; and it contains on its face a récital that it 
was issued in considération of the "performance by F. H. Lemon & Co. 
of a certain contract, * * * dated December 21, 1887," which is 
notice to the holder of the provisions of that contract. No question of 
estoppel, or touching the superior rights of a transférée for value, can 
arise in this case. The point to be determined is simply whether the 
city of Stillwater had any authoritj', under its charter, to issue negotia- 
ble bonds to Lemon & Co. for the land to be procured and the services 
to be rendered, and this question, we think, must be answered in the 
négative. By section 3a of chapter 3 of its charter "the committee on 
finances of the city council, * * * upon order of the council, may, 
from time to time, borrow for and in behalf of said city such sums of 
money as may be necessàry for temporary purposes, and to anticipate 
tho current revenue only." It is obvions, we think, that the issue of 
bonds to Lemon & Co. , under the circumstances and for the purpose ex- 
plained, cannot be supported under this clause. Short, temporary loans, 
in anticipation of, and to be paid out of the current revenue for the year, 
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is ail that this section contemplâtes. Again, by sections 28, 26a, and 
26& of chapter 5 the city was authorized to issue and sell bonds, and put 
the avails thereof in the city treasury, to create what is termed a " Per- 
manent Improvemeat,Fund." Whether the city had already issued ail 
the bonds authorized to create the permanent improveraent fund does 
not appear, but that is immaterial, as, in our view, it eould not issiie 
the so-called "certificates" under the sections of the charter last referred 
to, its duty having been, in our judgment, to pay Lemon & Co. in naoney 
out of the "permanent improveraent fund," as the charter seems to con- 
template, instead of issuing to them negotiable bonds. The only other 
authority to be found in the city charter to issue negotiable paper is 
contained in section 25 of chapter 5. This section authorized an issue 
of bonds to meet other maturing bonds of the city, when there was a 
deficiency in the "sinking fund;" but it also contains the folio wing im- 
portant prohibition in the concluding paragraph of the section, to wit: 

"But neither said city council, nor any officer or offlcers of said city, shall 
otherwlse, without spécial authority of law, hâve authoiity to issue any 
bonds, or create anydebt or liability agninst said city in excess of the araount 
of revenue actually levied and applicable to the payaient of such liability." 

\Ve are forced to the conclusion, after a careful study of the charter, 
that the so-called "certificates" issued under the Lemon & Co. contract 
were issued without authority of law, and are void, at least in the hands 
of the payée. But it does not foUow that beeaus^ the certificates are 
void the plaintiff is without a remedy against the city. It bas received 
lands for street purposes, and sewer privilèges, and other services, that 
it was authorized to contract for and pay for. It bas attempted to pay 
for them in bonds which it had no right to issue, and that are, accord- 
ingly, worthless, and do notoperate as payment. The city is mostlikely 
liable to pay for what it bas receivetl under the Lemon & Co. contract, 
but it is not necessary to express a deflnite opinion on that point at this 
time, as the case has been submitted merely upon the question whether a 
recovery can be had on the bonds, under a stipulation betvveen counsel 
that the case should remain open for further testimony on the other issue 
if the court held the bonds void. AU we détermine now is that the so- 
called "certificates" are void, and that no recovery can be had thereon. 
On that issue ail the testimony has been heard, and the issue is deter- 
mined in favor of the city and against the plaintiff. 
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Armstrong V. Brolaski. 
(Circuit Court, E. D. Missouri, E. D. June 23, 1 

1. Chbcks— Loss— Soit et Indorsee— Withdrawal or PnxDS. 

Défendant gave a check signed by him as "Agent. " Hedid not disclose for whom 
he was acting as agent, if for any oue, and he afterwards withdrew the money de- 
posited to himself, as agent, and deposited it to his individual account. Held, that 
an action by an indorsee wbo had loat the check was properly brought against de- 
fendant individually as drawer. 

2. Same— LiABILITT OF DkAWEE. 

Défendant having received fuJl crédit froui Ihe payée, and the indorsee being a 
holder for value, défendant, on withdrawing the funds, became liable to the in- 
dorsee for the amount of the check, without presentment or notice of non-payment. 

3. Samb — Défenses. 

Directions of défendant to the bank to pay checks drawn by him as agent from 
his individual aooount will not avail against a suit by the indorsee without notice 
thereof to him. 

At Law. 

The case made by the évidence is as follows: Défendant on April 4, 
1887, drew a check on the St. Louis National Bank, payable to the or- 
der of H., S. & H., a Boston firm, and remitted the same to them in 
payment of an account. The check was signed, "H. Brolaski, Agent." 
It was deposited by the payées in a Boston bank, and by the latter was 
indorsed for value to the Fidelity National Bank of Cincinnati, by which 
latter bank itwas remitted toaSt. Louis bank for collection. Itwas not 
paid when presented to the St. Louis National Bank, because it had not 
been properly indorsed by the payées, although the latter had received 
fuU value for the same when they deposited it. After the payées had 
properly indorsed the check at the request of the Fidelity Bank, it was 
again remitted by the latter to its St. Louis correspondent for collection, 
but was lost in the mail. It was so lost about May 5, 1887. Sorae 
time after the loss of the check, the reoeiver of the Fidelity Bank, which 
had in the mean time become insolvent, advised the défendant of the 
loss, and requested him to draw a duplicate check, which he failed to 
do; and same months thereafter he withdrew ail the money t.hen on de- 
posit with the St. Louis National Bank to the crédit of "H. Brolaski, 
Agent," and deposited it to the crédit of "H. Brolaski." When the ac- 
count was so changed by the défendant, it appears that he gave direc- 
tions to the St. Louis National Bank to pay ail outstanding checks drawn 
by "H. Brolaski, Agent," out of inoiieys deposited to the crédit of "H. 
Brolaski," but, if any notice of such direction was given to the holders 
of outstanding checks, the fact does not appear. This suit was filed 
in August, 1890, after the account of "H. Brolaski, Agent," with the 
St. Louis National Bank had been closed. The proof does not show 
for whom Brolaski was acting as agent (if for any one) at the time the 
check was drawn. 

/. C. Orrick and Horton Pope, for plaintifif. 

R. J. Delano, for défendant. 
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Thayer, J., {after stating the facts as above.) 1. The first question to 
be considered is whether this action is brought against the drawer of 
the lost check. Inasmuch as défendant did not disclose by his signa- 
ture to the checlc for whom he was acting as agent, if for any one, and 
inasmuch as the proof shows that he subsequently treated the deposit 
against which the check was drawn as his own, by withdrawing it and 
depositing it to the crédit of H. Brolaski, I must conclude that défend- 
ant in drawing the check was acting f<or himself, and not as agent for 
some other person. 

2. The next question is whether the défendant is liable., assuming 
that the action is properly brought against him as drawer? Tlie Fidel- 
ity Bank was the holder of the check for value at the time it was lost 
in the mail. Défendant has received full crédit for the amount of the 
check in his account with H., S. & H., in whose favor it was drawn, 
and on the state of facts above disclosed the plaintiff has no recourse 
against prior indorsers. It is well settled that the drawer of a check, 
who withdraws the fund against which the same is drawn, thereby ren- 
dors himself personally liable to the holder of the check for the amount 
thereof without presentment to the drawee, and without notice of non- 
payment. The drawer of a check is not entitled to presentment or no- 
tice, when by his own act he has rendered presentment useless. Daniel, 
Neg. Inst. § 1596, and citations. 

3. Some stress was laid on the fact that défendant ordered ail checks 
signed, "H. Brolaski, Agent," to be paid out of money standing to the 
crédit of H. Brolaski, but I am compelled to regard that fact as imma- 
terial. To entitle a bank to pay a check out of a given deposit, the 
check should bear the signature of the depositor in precisely the same 
form that the deposit is entered on the bank's books. Id. § 1612, and 
citations. I hâve no doubt that the directions given by Brolaski were 
ample to protect the bank in paying the lost check out of his account, 
if it had been presented, but, to render such directions of any avail as 
against the plaintiff, he should bave had notice that such directions had 
been given. Upon the whole, I conclude that the défendant niade him- 
self liable to the plaintiff by withdrawing the deposit, and there seems 
to be no necessity of requiring the plaintiff to give bond as a condition 
of recovery, as the loss occurred so long ago, and the check was so in- 
dorsed that no one can acquire a litle thereto. Judgment will be en- 
tered for $327.50, with interest only from this date, June 22, 1891. 
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In re Kixg. 
(Circuit Court, W. D. Tennessee. August 1, 1891.) 

1. CONSTITUTIONAL Law— FOUBTEENTH AmENDMENT— SUNDAT LA"WS— RELIOrCWS LlB- 

ERTT. 

The fourteenth amendment of the constitution of the United States has not ab- 
rogated the Sunday laws of the states, and established religious freedom therein. 
The States may establisti a church or creed, and maintain them, so far as the féd- 
éral constitution is conoerned. 

2. Same— Dde Prooess op Law. 

When a state court of compétent jurisdiction in due form has convicted the de- 
fendant of a crime, the verdict and judgment are conclusive évidence of the fact 
that it is, according to the law of the state, a crime to do the thing that was done, 
when the question is whether or not it be a crime at common law; and it is duo 
process of law, under the fourteenth amendment of the fédéral constitution, if the 
state court deprive the défendant of his liberty by imprisonment under a lawlul 
sentence upon such a conviction. 

3. Same— WoRKiKO ox Sdndat a Nuisance— Seventh-Day Adventists. 

Whatever opinion the fédéral court in Tennessee may have upon the question 
whether or not it be, at common law, an indictable nuisance in that state to worli 
on Sunday, whenever the défendant has been convicted by the state court upon 
such an indictment, in due form of law, he cannotbe dischargod upon habeas cor- 
pus by the fédéral court, because the conviction itself is, for that case, the final and 
conclusive évidence of the law of the state, necessarily so, by the common law it- 
self ; and theref ore there has been due process of law In procuring the conviction 
of a Seventh-Day Adventist who had oonscientiously worked on Sunday f rom his 
belief that Saturday was the Sabbath of the Christians, aud not Sunday; and this, 
although the fédéral court was of a contrary opinion as to the nuisance. 

4. Same — Habeas Coepcs— Fédéral Court Inquiby — Evidence- Proof of the Com- 

mon Law. 

The fédéral court, upon haheas corpus by a défendant convicted of crime in a 
state court, proceeds to inquire independently whether the constitutional guaran- 
ty of the fourteenth amendment has been violated, but in making the inquiry must 
take the fact of conviction as évidence of the existence of an nnwritten common 
law that the thing done was a crime. The fédéral court cannot reviewand correct 
any error of law or fact upon such a proceeding, and can only discharge the pris- 
oner when it is shown that some fundamental principle has been violated, and not 
a merely erroneous conviction secured. The guilty or the innocent would be alike 
discharged upon the inquiry of the fédéral court, and under the same circumstances, 
always. The guilt or innocence of the defendant,is not a legitimate inquiry in the 
fédéral court. 

On Habeas Corpus. 

The petitioner, R. M. King, a citizen of Obion county, Tenn., was in- 
dicted in the circuit court of that county forcreating a comnion nuisance 
by working on Sunday. He plowed in his fields on that day, he being 
a farmer, and that his daily vocation. Being arrested and taken before 
a justice of the peace, he was fined three dollars, repeatedly, under sec- 
tion 2289, Code Tenn., (Mill. & V. Ed.,) which is the only législa- 
tion in Tennessee forbidding work on Sunday of this particular kind.. 
Thèse fines he paid, but continued to plow on Sunday as before. His; 
neighbors had him indieted as a common nuisance, for a crime at com- 
mon law, with the purpose of having him more severely punished for 
the misdemeanor than the penalty under the statute. He proved that 
he belonged to the religious sect of Seventh-Day Adventists, which dé- 
nies that there has been any divine sanction of the change from the sev- 
enth to the first day of the week, and that he conscientiously and very 
strictly observed always the seventh day, as required by the fourth. 
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commandment; that he was a poor man, and could not well givecp two 
da3'S in the week from work; that h e did not work near any place oî 
worship, or disturb any one engaged in worship by his work, wiiich 
was done in a secluded place; and lie set up his right to religions fiee- 
dom of thought as a del'ense, and relied npon the statute as exclusive of 
ail other offense or punishment; and denied, underhis plea of not guilty, 
that it was an offense at common law to plow in one's fields on Sunday. 
The court having charged the jury that in Tennessee it is a nuisance at com- 
mon law to work in one's fields ori Sunday, and that the defendant's being 
a Seventh-Day Adventist did not exempt him, he was convicted by the 
jury, which fixed his fine at $75, and was committed to jail upon the sen- 
tence of the court until the fine and costs were paid. He appealed to 
the suprême court, taking, among others, exceptions to avery bitter and 
denunciatory speech of the prosecuting attorney severely arraigning him 
and his sect for its wickedness and immorality, comparing them to the 
Mormons, etc. The conviction was afïirmed, but without any written 
opinion by the court, and the petitoner again sentenced to jail until the 
fine and costs were paid. Thereupon he filed this pétition for habeas 
corpus, alleging that he had been deprived of his liberty without due 
process of law, denied the equal protection of the law, contrary to the 
fourteenth a'mendment of the constitution of the United States, and de- 
nied the religions freedom guarantied to him by the iederal constitution. 
The sheriff of Obion county answered with the record of the proceedings 
in the state court, and denied the illegality of the imprisonment. The 
proof was taken before the circuit court of the United States, and sub- 
stantially the sanie facts proved as those set out in the bill of exceptions 
in the state court. The petitioner moved for his discharge upon the re- 
turn of the sheriff, upon the same grounds as those mentioned in the 
pétition for habeas corpus. 

Thos. E. Richardson and Don M. Dickinscm, for petitioner. 

Smith & Collier, for respondent. 

Hammond, J. The petitioner, R. M. King, was in due form indicted 
in the circuit court for Obion county, for that "he then and there un- 
iawfully and unnecessarily engaged in his secular business and per- 
formed his common avocation of life, to-wit, plowing on Sunday," which 
said working was charged to be "a common nuisance." Upon a formai 
trial by a jury, he was convicted and fined $75, which conviction was, 
upon appeal, afïirmed by the suprême court, and, the fine not being 
paid, he was imprisoned, ail in due form of law. He thereupon sued 
this writ of liaheas corpus, alleging that he is held in custody in violation 
of the constitution of the United States, and the sheriff of Obion county 
sets up in défense of the writ the légal proceedings under which he 
has custody of the prisoner. The petitioner moves for his discharge 
upon the ground that he is held in violation of the fourteenth amend- 
ment of the constitution. He proves that he is a Seventh-Day Adventist, 
keeps Saturday according to his creed, and works on Sunday for that 
reason alone. The contention is"that there is not any law in Tennessee" 
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to justify the conviction which was had, and that the proceedings must 
be not only in légal form, but likewise grounded upon alaw of the state, 
statute or common, making the eonduct complained of by the indict- 
ment an offense; otherwise the imprisonment is arbitrary, and " without 
due process of law," just as effectually withinthe purview of the fourteenth 
amendment as if the method of procédure had been illégal and void. 
If there be no law in Tennessee, statute or common, making the act of 
working on Sunday a nuisance, then, iudeed, the conviction is void, for 
the amendment is not merely a restraint upon arbitrary procédure in its 
form, but also in its substance, and, however strictly légal and orderly 
the court may bave proceeded to conviction, if the act done was not a 
crime, as charged, there has been no "due process of law" to deprive 
the person of bis liberty. This is, undoubtedly, the resuit of the ad- 
judicated cases, and it is not necessary to cite them. 

It is also true that congress has furnished the aggrieved person with a 
remedy by writ of habeas corpus to en force in the fédéral courts the re- 
strictions of this amendment, and protect him against arbitrary impris- 
onment, in the sensé just mentioned: but it has not and could not con- 
stitute those courts tribunals of review to reverse and set aside the con- 
victions in the state courts that may be illégal in the sensé that they are 
founded on an erroneous judgment as to what the statute or common 
law of the state may be. If so, every conviction in the state courts 
would be réversible in the fédéral courts where errors of law could be as- 
signed. To say that there is an absence of any law to justify the prose- 
cution is only to say that the court has erred in declaring the law to be 
that the thing done is criminal under the law, and ail errors of law im- 
port an absence of law to justify the judgment. I do not think the 
amendment or the habeas corpus act has conferred upon this court the 
power to overhaul the décisions of the state courts of Tennessee, and dé- 
termine whether they hâve, in a given case, rightly adjudged the law 
of the state to hâve affixed a criminal quality to the given act of the pe- 
titioner. 

It is urged that, if the judgment of conviction by the state court be 
held conclusive of the law in the given case, the amendment and the act 
of congress are emasculated, and there can be no inquiry in any case, of 
value to him who is imprisoned, as to whether he is deprived of his lib- 
erty without due process of law; that the fédéral court must, necessarily, 
make an independent inquiry to see whether there be any law, statute 
or common, upon which to found the conviction; or else the prisoner is 
remediless under fédéral law to redress a violation of this guaranty of 
the fédéral constitution. It is said that we make the same inquiry into 
the law of the state under the fourteenth amendment that we do into the 
law of the United States under the fifth amendment, containing preeisely 
the same guaranty against the arbitrary exercise of fédéral power, and 
that the one is as plenary as the other; that this case does notfall within 
the category of those wherein, by act of congress, the fédéral courts must 
give efFect to local law as declared by the state tribunals; and that, while 



^08 FEDERAL REPORTEE, Vol. 46. 

we may not review errors of judgment, we must, in exécution of this 
amendaient, vacate, by discharge on habeas corpus, any void judgment or 
sentence, — made void by the amendment itself. 

The court concèdes fuUy the soundness of this position, but not the ap- 
plication of it. It is quite difficult to draw the Une of demarkation hère 
between a line of judgment that shall protect the integrity of the state 
courts against impertinent review, and one that shall maintain the full 
measure of fédéral power in giving efléct to the amendment; but, as bas 
been said in other cases of like perplexity, we must confine our efforts to de- 
fine the power and its limitations within the boundaries required for the 
careful adjudication of actual cases as they arise; and I think it more 
important still that we shall not overlook the fact that we bave a dual 
and complex System of government, which tact of itself and by its nec- 
essary implications must modify the judgment onsuch questions as this, 
by conforming it to that fact itself; and we find hère in this case aneasy 
palh out of this perplexity by doing this. Let us imagine a state without 
any comnion law, and only a statutory code of criminal law, and we bave 
an example at hand in our fédéral state, where we are accustomed tosay 
that the United States has no common law of crimes, and that he who ac- 
cuses one of any offense must put bis finger on some act of congress 
denouncing that particular conduct as criminal. If we were making the 
very inquiry so much argued in this case, whether it can be punishable 
as a crime to work in one's field on Sunday, within the domain of féd- 
éral jurisprudence, say under the fifth amendment, instead of the four- 
teenth amendment, it would be easily resolved, and the prisoner would 
be discharged, uuless the respondent could point to a statute making it 
so, and precisely according to the accusation or indictment. If such a 
simple condition of law existed in the state of Tennessee, we could hâve 
no trouble with this case. But it does not. Therewe bave a vast body 
of unwritten laws, civil and criminal, as to which an entirely différent 
method of ascertaining what is and what is not the law obtains. What is 
that method? It is not essential to go into any légal casuistry to dé- 
termine whether, when a point of common law tirst arises for adjudica- 
tion, the judges who déclare it make the law, or only testify to the usage 
or custorn which wc call law, for it is equally binding in either case as a 
déclaration. 1 Bl. Comm. 69. The judges are the depositaries of that 
law, just as the statute book is the depository of the statute law, and 
when they speak the law is established, and none can gainsay it. They 
bave the power, for grave reasons, to change an adjudication, and re-es- 
tablish the point, even reversely, but generally are bound and do adhère 
to the first précèdent. This is "due process of law" in that matter. 
Moreover, when the mooted point has been finally adjudicated between 
the parties, it is absolutely conclusive as between them. Other parties, 
in other cases, may hâve the décision reversed as a précèdent for ail sub- 
séquent cases; but there is no remedy in that case or for that party, un- 
less it may be bj' executive clemency , if a criminal case, against the errone- 
ous déclaration of the law. In that celebrated "disquisition," as he calls 
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it in the préface, pf Mr. Jefferson, in whieh he so angrily combats the 
dictum of Sir Matthew Hale, that "Christianity is parcel of the laws 
of England," he accurately expresses this principle in thèse words: "But 
in la ter times we take no judge's word for what the law is, further than 
is warranted hy the authorities he appeals to. His décision may bind 
the unfortunate individual who happens to be the particular subject of it, 
but it cannot alter the law." Jeff. Rep. (Va.) Append. 139. And Mr. 
Ohief Justice Clayton, in his equally celebrated reply to Mr. Jefferson, 
States that this was the very point decided by the case cited from the Year 
Books (34 Hen. VI. 38) by Mr. Jefferson, and misunderstood by him; 
namely, that when the ecclesiastical court, in a case within its jurisdic- 
tion, had decided a given matter, the common law of England recognized 
it as conclusive, when oollaterally called in question in the common-law 
courts. State V. Chandler, 2 Har. (Del.) 553, 559. 

But the application of this principle should not be misunderstood 
hère, and it should be remembered that in a case like this we apply it 
as a matter of évidence. The verdict of the jury, and the judgment of 
the state circuit court thereon, and its aflfirmance by the suprême court 
of Tennessee, (a mère incident this afïirmance is, however, in the sensé 
we are now considering the principle,) is to us hère, and to ail elsewhere, 
necessarily conclusive testimony as to what the common law of Tennessee 
is in the matter of King's plowing in his fields on the Sundays mentioned 
in the indictment, and proved in the record. As to the petitioner, whether 
he be an unfortunate victim of an erroneous verdict and décision or not, 
it is due process of law, and according to the law of the land, that he 
shall be bound by it everywhere, except in a court compétent to review 
and reverse the verdict, and the judgment upon it; and, surely, it was 
not the intention of the fourteenth amendment to confer upon this court, 
or any other fédéral court of any degree whatever, that power. It was 
due process of law for the jury, having him properly in hand, to render 
the verdict, and for the court to pass judgment upon it; and the déclara- 
tion of the judges that to do that which he did was a common nuisance, 
according to the common law of Tennessee, is conclusive évidence, as to 
that act of his, that it was so. This is not holding that the fédéral courts 
shall not, upon a haheas corpus, inquire indejjendently as to whether the 
act complained of was a crime as charged in the indictment or not, but 
only that in making that inquiry, however independently, the verdict 
and judgment, if the state court had jurisdiction and the procédure has 
been regular, must be conclusive évidence on the point of law. It is not 
Vjinding like the décisions which are rules of property are binding, be- 
cause our fédéral statute says they shall be,'nor like a matter of local law 
which the fédéral courts administer, because it is local law and binding 
betweea the parties, — thèse are inherently binding on us, — but binding 
as we are bound by the unimpeachable testimony of a witness, as we are 
bound by the conclusive évidence of a certificate of the secretary of state 
that certain given words constitute a statute of the state, or by the printed 
and authorized book of statutes, or by that judicial notice which we take 
that certain given words do constitute a statute, or as wç might, under 
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some circumstances, be bound by the oral testimony of witnesses as to 
what is thé law of a foreign stete. In the very nature of the common 
law, and, indeed, as that very "due process of law" after which we are 
looking so concernedly in this case, this principle îs fundamental. We 
hâve no other possible method of ascertaining what is the common law 
of Tennessee in this case than that of looking to the verdict and judgment 
as our witness of it. If we go to former précédents and other authorities, 
like those of the opinions of the sages and text-writers, we do that which 
no other court bas power to do, in that case, except the court which had 
pending before it the indictment and the plea of the défendant thereto, 
making ihe technical issue as to what the law of the case was, and we 
usurp the functions of the trial judge and jury, or of the appellate court 
having authority to review the trial judge and jury. The guilt or inno- 
cence of the petitioner cannot be in the fédéral court a legitimate inquiry ; 
either the guilty or the innocent would be alike discharged, on the habeas 
corpus, under the same circumstances, always; and neither ean be dis- 
charged when the procédure is lawful and regular, however just or unjust 
the conviction rnight be. In the state court the question is — "Guilty or 
Not Guilty," in its widest scope. In the fédéral court there is a nar- 
roWer and far less comprehensive inquiry, not like the other including 
bbth thèse questions and ail that it is possible fo bring within any ad- 
judication, but only this — Is the proceeding lawful and regular in its 
relation to those essential and indispensable principles which are neces- 
sary to secure "life,Tiberty, Or property?" 

It is my opinion that this principle of establishing the common law by 
the authoritative judgment of its judges reaches even further than this, 
and that, evidentially, we are quite as conclusively bound, upon this 
independent inquirj' we are making, by the testimony of the décision 
oi Parker v. State, 16 Lea, 476, 1 S. W. Rep. 202, that it is a common 
nuisance in Tennessee, according to its common law, to work on Sunday; 
notwithstanding it somewhat ignominiously overrules, without mention- 
ing it, the former précédents in that court of State v. Lon-y, 7 Baxt. 95; 
because it is likewise a part of the principle itself that the last précèdent 
is controlling; and we do not, as sugggested by counsel, take this conflict 
of précèdent as authorizing an independent judgment, as we do in an 
entirely différent class of , cases irivolving the construction of contracts 
Inade by the state in the form of statutes. In that class of cases it is a 
mère confiict of opinion as to the intention of the parties in using certain 
wdrds in their form of contract, generally as much open to the fédéral 
as the state courts; where the couflict bas resulted in diverse opinions; 
but hère there is not any such latitude of action because of the conclusive 
efiect of a précèdent at common law as évidence of the common law itself. 
This is what the suprême court means when it says, in cases like this 
and other cases there by writ of error from the state courts, that we are 
bound by the décisions of the state courts as to the criminal laws of the 
state. Whether it be a question as'to whether there be a common-law 
crime or an offense under tHe proper construction of a doubtful statute, 
br whether thé cohstitutîôn of thé state bas been properly construed, it 
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is ail the same. In re Duncan, 139. U. S. 449, 11 Sup. Ct. Rep. 573; 
Leeper v. Texas, 139 TJ. S. 462, 467, 11 Sap., Ct. Eep. 577; In re Cm- 
verse, 137 U. S. 624, 11 Sup. Ct. Rep. 191; Bàlduin v. State; 129 U. S. 
52, 9 Sup. Ct. Repi 193; and nunierous other cases of like import might 
be cited. The resùlt of them ail is that in enforcing the fourteenth 
amendment the fedtiral courts will confine themselves to the function 
of seeing that the fundaméntal principle that the citizen shall not be. 
arbitrarily proceeded against cotitrary to the usual course of the law in 
sueh cases, nor punished without authority of law, nor unequally, and 
the like, shall not be violated in any given case; but they will not sub- 
stitute their judgment for that of the staté courts as to what are the 
laws of the State in any case. A proper adjustment of thetwo parts of 
our dual System of govèrnment requires this, and the utmost care should 
be taken not to impair the rightful opérations of the state govèrnment, 
although they may, in a given case, appear to bave wrought injustice or 
oppression. No govèrnment is free from such niisfortunes occasionally 
arising, nor should they ever provoke the greater misfortune of the usur- 
pation of unauthorized power by either of the branches of our System, 
state or fédéral. This view of the case disposes of it, for when the peti- 
tioner was, by lawful process, arraigned upon indictinent, and by lawful 
trial convicted of a crime in a court having the lawful right to déclare 
his conduct to bave been a crime, he bas had "due process of law," and 
bas been made to suffer "according to the law of the land," albeit the 
court may hâve made a mistake of fact or law in the progress of that 
particular administration of the "law of the land." That mistake we 
cannot correct, nor can any court after final judgment; and this itself is 
one of the fundaméntal principles, essential to he preserved as one of the 
éléments of that "due process of law," secured by the fourteenth amend- 
ment. 

Perhaps this judgment should end hère, and that, technically, notb- 
ing more should be said. Yet it may be due tocounsel to give some re- 
pponse to their extended and really very able arguments upon other ques- 
tions which they think are involved, and which they wish to hâve de- 
cided in this case. As we do not refuse their motion to discharge the 
petitioner because of any want of jurisdiction, but only because we dé- 
cide that he has not been convicted without due process of law, as he 
allèges, it may not be improper, and, at least, it will emphasize our ju- 
dicial allegiance to the principle already adverted to of the conclusive- 
ness, as a matter of évidence, of the verdict against him, if we say that 
but for that allegiance we should bave no difficulty in thinking that King 
has been wrongfully convicted. Not because he bas any guaranty under 
the fédéral or state constitutions against a law denouncing him and pun- 
ishing him for a nuisance in working on Sunday, for he has not. It 
was a belief of Mr. Madison and other founders of our governmeiit that 
they had practically established absolute religious freedom and exemp- 
tion from persécution for opinion's ëake in mattersof religion; butwbile 
théy made immense strides in that direction, and subséquent progress in 
freedôtn Of thought has àdvanced the liberalism of the conception thèse 
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foupders had, as a matter of fact they left to the states the most absolute 
power on the subjeet, and any of .them might, if they chose, establish a 
creed and a church and maintain them. The naost they did, as they con- 
fessed, was to set a good example by the fédéral constitution, and hap- 
pily that example has been substantially foUowed in this matter, and by 
no State more thoroughly than Tennessee, where sectarian freedom of re- 
ligions belief is guarantied by the constitution; not in a sensé argued 
hère, that King, as a Seventh-Day Adventist, or sonie other as a Jew, or 
yet another as a Seventh-Day Baptist, inight set at défiance the préju- 
dices, if you please, of other sects having control of législation in the mat- 
ter of Sunday observances, but only in the sensé that he should not him- 
self be disturbed in the practices of his creed, which is quite a différent 
thing from saying that in the course of his daily labor, disconnected with 
his religion, just as much as other people's labor is disconnected with 
their religion, labor not being an acknovvledged principle or tenet of re- 
ligion by him, nor generally or anywhere, he might disregard laws made 
in aid, if you choose to say so, of the religion of other sects. We say 
not acknowledged by him, because, although he testifies that the fourth 
commandment is as binding in its direction for labor on six days of the 
week as for rest on the seventh, he does not prove that that notion is held 
as a part of the creed of his sect, and religiously observed as such, and 
we know, historically, that generally it has not been so considered by 
any religionists or their teachers. But if a non-confonnist of aizj kind 
should enter the church of another sect, and those assembled there were 
required, every one of them, to comply with a certain ceremonj', he could 
not discourteouslj' refuse because his mode was différent, or because he 
did not believe in t^e divine sanction of that ceremony, and rely upon 
this constitutional guaranty to protect his refusai. We do not say Sun- 
day observance may be compelled upon this principle, as a religions act, 
but only illustrate that the constitutional guaranty of religions freedom 
does not afford the measure of du.ty under such circumstances, nor does 
it any more, it seems to us, protçct the citizen in refusing to conform to 
Suuday ordinances. It was pot intended to bave that effect any more 
than under our fédéral constitution, the polygamists may defy the Chris- 
tian laws against bigamy upon the ground of religions feeling or senti- 
ment, the freedom of which has been guarantied. Nor do we believe King 
was wrongfullj' convicted, because Christianity is not a part of the law 
of the land; for, in the sensé pointed ont by Mr. Chief Justice Clayton 
in State v. Chandler, supra, and more recently by Dr. Anderson, a clergy- 
man before the Social Science Association, (20 Alb. Law J., 265, 285,) 
it surely is; but not in the dangerous sensé so forcibly combated by Mr. 
Jefferson and other writers foUowing him in the controversy over it. The 
fourth commandment is neither a part of the common laworthestatute, 
and disobedience to it is not punishable by law; and certainly the sub- 
stitution of the first day of thç week for the seventh as a part of the com- 
mandment has not been accomplished by municipal process, and the sub- 
stitution is nol binding as such. The danger that lurks in this applica- 
tion of the aphorism has been noted by every intelligent writer under 
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my observation, ahd ail agrée that this commandment, either in its orig- 
inal lorm, as practiced by petitioner, or in its substituted application to 
the first day of the week, is not more a part of our common law than the 
doctrine of the Trinity or the Apostles' creed. Nevertheless, by a sort 
of iactitious advantage, the observers of Sunday hâve secured the aid of 
the civil law, and adhère to that advantage with great tenacity, in spite 
of the clamor for religions freedom and the progress that has been made 
in the absolute séparation of church and state, and in spiùe of the strong 
and merciless attack that has always been ready, in the field of contro- 
versial theology, to be made, as it has been made hère, upon the claim 
for divine authority for the change from the seventh to the first day of 
the week. Volumes hâve been written upon thatsubject, and it is not 
useful to attempt to add anything to it hère. We hâve no tribunals for 
its décision, and the efforts to extirpate the advantage above mentioned 
by judicial décision in favor of a civil right to disregard the change seem 
to me quite useless. The proper appeal is to the législature. For the 
courts cannot change that which has been donc, however done, by the 
civil law in favor of the Sunday observers. The religion of Jésus Christ 
is so interwoven with the texture of our civilization, and every one of its 
institutions, that it is impossible for any man, or set of men, to live 
among us, and tind exemption from its influences and restraints. Sun- 
day observance is so essentially a part of that religion that it is impossi- 
ble to rid our laws of it, quite as impossible as to abolish the custom we 
bave of using the English language, or clothing ourselves with the gar- 
ments appropriate to our sex. The logic of personal liberty would allow, 
perhaps demand, a choice of garments, but the choice is denied. So civil 
or religiouS freedom may stop short of its logic in this matter of Sunday 
observance. It is idle to expect in government perfectaction or harmony of 
essential principles, and whoever administers, whoever makes, and who- 
ever exécutes the laws must take into account the imperfections, the pas- 
sions, the préjudices, religious or other, and theerringsof men because of 
thèse. We cannot bave in individual cases a perfect observance of Sunday , 
according to the rules of religion; and, indeed, the sects are at war with 
each other as to the modes of observance. And yetnowiseman willsay 
that there shall be therefore no observance at ail. Government leaves the 
warring Sects to observe as they will, so they do not disturb each other; 
and as to the non-observer, he cannot be allowed bis fullest personal 
freedom in ail respects. Largely, he is allowed to do as he p]eases,and 
generally there is no pursuit of him, in thèse days, as a mère matter of 
disciplining bis conscience; but only when he defiantly sets up bis non- 
observance by ostentatious display of his disrespect for the feelings or 
préjudices of others. 

If the human impulse to rest on as many days as one can hâve for rest 
from toil is not adéquate, as it usually is, to secure abstention from daily 
vocations on Sunday, one may, and many thousands do, work on that 
day, without complaint from any source; but if one ostentatiously labors 
for the purpose of emphasizing his distaste for or his disbelief in the eus» 
tom, he may be made to suffer for his défiance by persécutions, if you 
v.46F.no.l4 — 58 
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call them so, on thepart of the grep,t,niajority, wlip will corapel hinî to 
rest yyhexï they rest, as it does in many other instances compelmen to 
yiéid individual tastes to the public taste, sometimes by positive lavy, 
and sometimes by a universal public opinion and practice far more po- 
tential thân a formai statute. There is scarcely any man who bas not 
had to yield something to this làw of the majority, wliich is itself a uni- 
versal law, from which we cannot escape in the name of equal rights or 
civil liberty. As before remarked, one may not discard his garments, 
and appear vifithout them, or in those not belonging to the sex, and this 
illustration is used rather tban othersfrequently given, based on thelaws 
of sanitation, éducation, immoral practices, cruelty, blasphemy, and the 
like, because it seems somewhat freer from the inhérent élément of in- 
jury to others, and contains likevvise the élément of a sélection thatwould 
seem to be harmless in itself; so that it illustrâtes, pertinently, that one 
must observe the gênerai custom as to a day of public rest, just as he 
must reasonably wear the garments of his sex selected by gênerai custom. 
Therefore, while out of our 64,000,000 of people there are a compara- 
tively very few thousands who prefer the seventh day to thefirstas a day 
of rest and for religions observances, according to the strict letter of the 
commandment, and who, possibl}' with good reason, resent the change 
that bas been made as being withovit divine sanction, the fact remains 
that the change bas been made by almost universal custom, and they 
must conform to it so far as it relates to its quality as a day of public 
rest. 

And hère it may be noted that sometimes too little heed is given in 
the considération of the question to this quality of associated rest from 
labor. It is not altogether an individual matterof benefitfrom the rest, 
for undoubtedly to each individual one day of the seven would answer 
as well as another, but it is the benefit to the population of a gênerai and 
aggregate cessation from labor on a given day, which the law would se- 
cure, because for good reason, no doubt, found in our practice of it, it is 
bénéficiai to the population to do this thing, and they bave established 
the custom to do it. The fact that religions belief is one of the founda- 
tions ol'the custom is no objection to it, as long as the individual is not 
compelled to observe the religions cérémonies others choose to observe in 
connection with their rest days. As we said in the outset, not one of 
our laws or institutions or customs is free from the influence of our re- 
ligion, and that religion bas put our race and people in the very iront 
of ail nations in every thing that makes the human race comforta,ble and 
uset'ul in the world. This very principle of religions freedom is the 
product of our religion, as ail of our good customs are, and if it be dé- 
sirable to extend that principle to the ultimate condition that no man 
shall be in theleast restrained, by law or public opinion, in hostility to 
religion itself, or in the exhibition of individual eccentricities or prac- 
tices of sectarian peculiarities of religious observances of aiiy kind, or be 
fretted with laws colored by any religion that is distasteful to anybody , 
those who désire that condition must, necessarily, await its growth into 
that enlarged application. But the courts cannot, in cases like this, ig- 



IN BE KINQ. 915 

nore tlie exîsting customs and laws of the masses, nor their préjudices 
and passions even, to lift the individual ont of the restraints surround- 
ing him because of those customs and laws, before the time has corne 
when public opinion shall free ail men in the manner desired. There- 
fore it is that the petitioner cannot shelter himself just yet behind the 
doctrine of religions freedom in defying the existence of a law, and its ap- 
plication to him, which is distasteful to his own religions feeling or fa- 
naticism, that the seveuth day of the week, instead of the first, should 
be set apart by the public for the day of public rest and religions prac- 
tices. That is what he really believes and wishes, he and his sect, and 
not that each individual shall sélect his own day of public rest and his 
own day of labor. His real complaint is that his adversaries on this 
point hâve the advantage of usage and custom, and the laws founded on 
that usage and custom, not that religions freedom has been denied to 
him. He does not belong to the class that would abrogate ail laws fora 
day of rest because the day of rest is useful to religion, and aids in main- 
taining its churches, for nonë more than he professes the sanctifying in- 
fluence of the fourth commandment, the literal observance of which by 
himself and aU men is the distinguishing demand of his own peculiar 
sect. His demand for religious freedom is as disingenuous hère as is 
the argument of his adversary sects that it is the économie value of the 
day of rest, and not its religious character, which they would préserve 
by civil law. The trUth is, both are dominated by their religious con- 
troversy over the day, but, like ail other motives that are immaterial in 
the administration of the law, the courts are not concerned with them. 
Malice, religious or other, may dictate a prosecution, but if the law has 
been violated this tact never shields the law-breaker. Neither do the 
courts require that there shall be some moral obloquy to support agiven 
law before enforcing it, and it is not necessary to maintain that to vio- 
late the Sunday observance custom shall be of itself immoral, to make 
it criminal in the eyes of the law. It may be harmless in itself, because, 
as petitioner believes, God has not set apart that day for rest and holi- 
ness, to work on Sunday, and yet if man has set it apart, in due form, 
by his law, for rest, it must be obeyed as man's law, if not as God's law; 
and it is just as evil to violate such a law, in the eyes of the world, as 
one sanctioned by God, — I mean just as criminal in law. The crime is 
in doing the thing forbidden by law, harmless though it be in itself. 
U. S. v. Jackson, 25 Fed. Rep. 548; In re Coy, 31 Fed. Rep. 794, 127 
U. S. 731, 733, 8 Sup. Ct. Rep. 1263. Therefore ail that part of the 
argument that it is not hurtful in itself to work on Sunday, apart from 
the religious sanctity of the day, is beside the question; for it may be 
that the courts would hold that repeated répétitions of a violation of law, 
forbidding even a harmless thing, could be a nuisance, as tending to a 
breach of the peace. 2 Bish. Crim. Law, § 965; 1 Bish. Crim. Law, § 
812. Neglecting to do a thing is sometimes a nuisance. 1 Russ. Crimes, 
318. That is to say, a nuisance might be predicated of an act harmless 
in itself, if the will of the majority had lawfuUy forbidden the act, and 
rébellion against that will would be the gravamen of the ofiFense, — or, to 
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express it otherwise, there is in one sensé ^ certain immorality in refus- 
ing obédience to thelaws of one's couutry, subjection to vvhichGod hitu- 
self bas enjoined upon us. 

But whatever plenary power may exist in the state to déclare repeated 
violations of its laws and the usages of its people a nuisance and criminal, 
until the case of Parker v. State, supra, and until this case of King, to 
which we yield our judicial obédience, tliere seems not to bave been anj^ 
law, statute or common, declaring the violation of tbe statutes against 
working on Sunday a common nuisance. Mr. Chief Justice RuFFiNbas 
demonstrated, we think, that there was no such common law of the 
mother state of North Carolina, from which we bave derived our com- 
mon law and tbe.se Sunday statutes. Mill. & V. Code, §§ 2009-2013, 
2289; Act 1741 (N. C.;) 1 Scott, Rev. 55, 795: Car. & Nich. 638; 
State V. Williams, 4 Ired. 400; State v. Brooksbank, 6 Ired. 73. Tbe case 
of State V. Lorry, 7 Baxt. 95, is in accordance with thèse authorities; 
and I may say that, with some patience, I bave traced as far as I bave 
been able the common-law authorities, and, if tbe jndgment rested with 
me, sbould say that there is not any foundation in them for the ruling 
that it is a common-law nuisance to work in one's fields on Sunday; and 
tbe suprême court of North Carolina so decided. Maule, J., said in 
Raivlins v. West Derhy, 2 C. B. 74, that "in the time of Charles II. an 
act of pariiament passed providing that certain things that formerly 
might bave been done on Sunday sbould no longer be done on that day, 
ail other things being left to tbe freedom of the common law." This act 
was not adopted by North Carolina or by Tennessee as partof their com- 
mon law, but was by North Carolina, and afterwards by Tennessee, sub- 
stantially re-enacted, and is the foundation of our Sunday laws. The 
précèdent for a common-law indictment taken by Chitty from a manual 
known as the "Circuit Companion " was omitted from subséquent éditions. 
2 Chit. Crim. Law, (6tb Ed.) 20, and note. And while many American 
courts hâve laid hold of the statements in the old text-writers that such 
an indictment was known at common law, and upon their authority sub- 
séquent writers bave proceeded to state tbe text-law to be so, it is quite 
certain that no adjudicated case in England can be found to establisb tbe 
statement that, strictly and technicaliy, there was any such offense 
known to the common law. In this sensé it may be said that King 
was wrongfullj' convicted, the State v. Lorry wrongfully overruled, 
and Parker y. State wrongfull}^ decided; but it does not belong to this 
court to overrule thèse décisions, and it does belong to the state court to 
make them, and King's conviction under them is "due process of law." 
Remand the prisoner. 
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United States v. Boese. 
{District Court, N. D. California. April 1, 1891.) 

Sending Obscène Letter thkough the Mails. 

A persoa cannot be convicted of mailing an obscène letter when the only évidence 
that it was deposited in tbe mail is his uncorroborated confession. 

At Law. 

Trial of William J. Boese for sending an obscène letter through the 
mails contrary to Act Cong. Sept. 26, 1888. The district attorney of- 
fered to prove that the letter was obscène; that it was placed in the 
hands of a local officer; that the envelope did not accompany the letter, 
and that the prosecution would be unable to produce any évidence of the 
name of the lady to whom it was addressed; that the officer, by means 
of a decoy letter, discovered défendant, who, in the présence of three 
otficers, voluntarily confessed that he wrote the letter, and deposited it 
jn the mails. Defendant's counsel moved for an acquittai ontheground 
that the offered évidence, if true, would be insufficient to justify a con- 
viction. The court directed the jury to return a verdict of not guilty. 

C. A. Shurtleff, Asst. U. S. Atty. 

Carroll Cook, for défendant. 

HoFFMAN, J. Whether the depositing of an obscène letter in the post- 
office with no address to it at ail would constitute an offense under that 
act of June 18, 1888, amending section 3893, Rev. St. U. S., it is not 
necessary now to décide. I do not contend or suppose that the sole ob- 
ject of the act was to protect the feelings of parties to whora the obscène 
letter might be addressed. I do not think it was to protect the post- 
office clerks, either, from being contaminated by reading such objection- 
able communications. I suppose, though, that, should it appear that 
a man had a raistress or other person, and that they indulged in such 
letters and corresponded with each other, and each were sending the 
letters without objection, and in fact pleasure, I think they could be 
both indicted and punished for using the mails and carrying on the cor- 
respondence. It is not necessary that the feelings of the party to whom 
it is addressed be lacerated; nor would the fact that it was a pleasure 
and gratification to the person to reçoive it, — that would not absolve the 
prisoner from punishmeni for sending it on through the mail. But ail 
the cases seem to show that further proof must be exacted in addition 
to the confession, and there must be corrobora tive circumstances, not 
amounting by themselves to absolute proof, but taken with the confes- 
sion, and be sufficient to satisi'y the jury beyond a reasonable doubt 
that a crime bas been committed, and that the prisoner is the guilty 
person; because, if full proofs of the commission of crime were exacted, 
they might not be sufficient of themselves, wholly irrespective of the 
confession, to establish beyond a doubt that the crime bas been com- 
mitted; but in some way the jury has got to be satisfied, either by con- 
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fession and corroborative proof or by corroborative proof alone, — some 
way, — of the guilt of the défendant. It is wholly unreasonable to sup- 
pose that a jury could convicta person of crime uniess they reached ihe 
conclusion that a crime had been comniitted, and Ihat the défendant is 
the guilty person. I do not think ,it necessary to delay the décision of 
this case, but some light raight bave been thrown upon it, as to the 
degree and sufficiency of the corroborative proof, by referring to those 
cases vvhere an accomplice bas been put upon the stand, and where the 
law directs — sometirnes the statute, and always the instructions of the 
court — that it is not safe to convict a person of crime upon the unsup- 
ported testimony of an accomplice. The degree of corroboration that 
the accomplice must receive must be treated of in many of those cases, 
and if the question were to arise as to what the jury should accept as 
the statutory corroboration, or the corroboration required by law, those 
cases would baye to be explored. But hère I see no proof whatever. 
The body of the offense is the putting of this letter in the mail. Of 
course a person may write as many such letters as he pleases, and send 
them by hand. Providing he does not use the mail for the purpose, 
the offense bas not been committed that we bava jurisdiction to puuish. 
It is no corroboration to admit that he did write the letter, and that it 
is in bis handwriting, which could be proved irrespective of his con- 
fession, I apprehend, by a comparison of the handwriting, — the writ- 
ing which he laade and coniparing that with the letter, the handwrit- 
ing of the obscène letter, — ^and by the fact that he knew the contents — 
nlust hâve known the contents^of the obscène letter, because he ap- 
plies to the boy and gets the decoy letter in reply, which is found ia 
his possession. Those facts can be proved independently of relating a 
single word that fell irom bis lips by the witnesses. But that does not 
go to the proof of the corpus ddicti. Did he use the mail? On that 
there is not a particle of évidence. The party to whom the letter is ad- 
dréssed is not bere to testify. The officer can only tell that the person 
who gave him the letter had stripped off the envelope, and that would 
be hearsay, and bis testimony would be réfused admission if offered. 
AU the young man who appears to be affianced to this young lady can 
tell is what the mother of the young lady told him. He does not know 
that it was received tbrough the mails; uothing tending to show that he 
could testify on that point at ail. Nobody can testify to it, that I can 
sèe, excepting the person who took it from the box, or to whom it was 
delivered, — the father of the young lady. The mother, even her testi- 
mony Avould probably be hearsay. , She did not know anything except- 
ing what her daughtet told her,- — that that letter had just arrived. 
So that the whole testimony appea^-s to be barren of any positive proof 
that this letter was ever sent throiagh the mail. That coristitutes the 
essence of the crime, and we must not be led away by our abborrence of 
this gross and senseless outrage that bas been perpetrated, and we must 
not punish a man for sending a libelous communication or making ob- 
scène or improper proposais uniess he uses the mail for the purpose. 
The rest the state law will take care of. We bave nothing to do with 
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it, except, as I hâve said, jto prevent the mails being used as a médium 
for carrying on such correspondence. 

Supposing ail you say you can prove weré proved, and I were to 
charge the jury, as I certainly would, thàt they must be satisfied that 
this letter was mailed, what proof wonld they hâve, what solitary fact 
tends to show that, in this case, independently of this confession? The 
corpus delicti, therefore, rests entirely upon his confession. There is no 
proof that this letter went through the mail; not a particle. It was an- 
swered through the mail, by whom we do not know; and it was taken 
oui of the mail, (the decoy letter was, by him,) but the original letter, 
which led to the writing of the decoy, was not proved by a scintilla of 
proof to hâve been mailed. It is not necessary that there should be 
some proof, or half proof; but that there must be some corroborative cir- 
cumstances, when ihe existence of the crime itself dépends on a confes- 
sion, is a fundamental proposition; and,unless the jury was satisfied of 
that fact by compétent proof, a verdict of acquittai must folio w. You 
cannot punish a personunless you are satisfied beyond a reasonable doubt 
that a crime has been committed, and also that he is the only one who 
committed it. I do not know that there is anything more to be said 
about it. Considering ail the proofs that you hâve presented or are in 
your power to produce, I do not see a particle of proof as to how the 
letter reached that young lady's hand, and her mother's, etc., and found 
its way into the policeman's possession; nothing, I say, except his con- 
fessicn. 

A good many of the décisions turned upon the gênerai idea of the cau- 
tion with which confessions should be received. The rule does not 
stand upon the ground merely that the testimony is unreliable, and lia- 
ble to raistake, or that it is given under circumstances of duress, or some- 
thing approaching duress. The slightest thing, say, "You had better 
confess;" "Make a clean breast of it," — causes a confession to be rejected. 
Why? Not becauseit affords a reasonable ground that an innocent per- 
son at such invitation confesses himself guilty of a crime which he never 
committed, because a rational person can see that no innocent person 
would be induced to say that he was guilty of a crime of which he was 
innocent, but the law will not allow a confession to be extracted from a 
person unless under the fullest guaranty that it is spontaneous and 
free, and without any influence brought to bear upon him ; not that it 
raises a presumption that perhaps a person has confessed a crime of 
which he is innocent, but because the law won't allow it, There are now no 
thumb-screws, and those practices which prevailed on the continent, so 
no one can betray him but himself; and unless it is spontaneous beyond 
ail doubt, and voluntary, it is rejected, as I say, not because the confes- 
sion may not be true, but because the law will not allow what falls from 
a prisoner to be received in évidence, on the ground that he is not bound 
to betray himself. Perhaps they press it a great deal too far, and even 
by the state statute hère and elsewhere the committing rhagistrate is 
hoïjnd to caution the man that he need not answer any questions; that 
he has a right to hold his peace; and that, if he does so answer, his con- 
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fessions will be used against him; and it must appear that he did so 
caution and advise the prisoner before he made his confession or state- 
ment, before it can be used against him. It shows the tenderness of 
the law, and many of thèse authorities treat of the point as to when the 
confession shall be received in évidence, f^at has nothing to do with 
this case. I doubt not that you would be able to show from Mr. Irving 
and those other gentlemen that this confession was entirely spontaneous, 
and that he was not induced to make it by appealing to bis hopes, or 
anything else. That could be shown when the cause was tried, but the 
law says that a confession, no matter how freely given, shall not be used 
unless it is shown that a crime has been committed. As I say, I look in 
vain in the proofs you hâve offered for any corroborative circumstances 
to show that that letter was dropped by him into the mail for transmis- 
sion. That he wrote iti hâve no doubt. I hâve no moral doubt that he 
dropped it into the mail. That he wrote it may be a very repreliensi- 
ble act. It is no offense under the act of congress, and no act of which 
this court has jurisdiction; and, striking ont his confession, I do not see 
a particle of évidence that would suggest whether it was sent by express 
or dropped by himself under the door of her résidence, or sent by a mes- 
senger boy, or anything that throws the least light as to how it reached 
her, except his confession that he mailed it. And even the envelope, 
which probably would hâve been accepted as sufïicient corroboration, — 
that is, the stamp, with the évidence of the post-ofïice of cancellation on 
the stamp, showing that it passed through thepost-oSice, — that might be 
sufïicient, but even the envelope is not hère, and, if justice fails in this 
case, (as I believe it does and will,) it is the fault of those people who 
had the means and knowledge of making the proof so strong as to prove 
conclusively the raan's guilt, From what motives? It is suggested 
from motives of delicacy; but a veil of secrecy has been thrown over this 
whole case, and the court is invited to protect thèse people who are full 
of fanciful horror of notorietj" or exposure. The prosecution is not to 
blâme for it, or the court. 

If this case had any corroborative proof I would be inclined to leave 
it to the jury. It would be well to look at the cases that require the 
jury to accept the proof of accomplices. I do not suppose they bave 
full proof of the man's crime or they would not put the accomplices 
on the stand; but it must be to satisfy the jury that the testimony is 
true beyond a reasonable doubt. If I told the jury, "Gentlemen, the 
conlession must be corroborated in this matter, so far as it relates to 
the corpus delicti, or that the crime bas been committed, and I see no 
proof of that whatever," and I should charge them that way, what 
is the use of detaining them? I might as well instruot them to render 
a verdict right now; and, if I am satisfied that the circuit court would 
grant a writ of error, and set the verdict aside if rendered, there is no 
use of going through a proceeding which I see would be abortive and 
useless at this time. I do not know of any technical or other objection 
to the court saj'ing, at the beginning of the cause, upon the district at- 
torney's opening: "If the district attorney proves to your absolute sat- 
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isfaction ail that he says he can prove, still the proof would be defective 
for the want of a certain fact which he is bound to establish," — .«ay so at 
the beginning and say so at the end, — I see no objection to it, and I do 
not knovv that you want to try a case if you are satisfied that I am going 
to treat it that way. If we once get into the merits, Mr. Cook made a 
threat to me that he had another défense, — that his client was not re- 
sponsible for his action; that he was insane. 

Mr. Cook. I think the letter is pretty good proof of that. 

The Court. I don't want to go into the question of insanity. The jury 
will corne in to-morrow morning, and I will tell them that if the facts 
stated were proved no conviction could be had. 

Hère a recess was taken until the next day, at 11 A. m. 

Hawley, J., (char ging jury.) You hâve been sworn to try this case. 
Judge Hoffman, upon hearing the statement of the district attorney, 
setting forth the facts which he expected to prove, bas become convineed 
that there is not sufficient corroborative évidence to justify a jury in find- 
ing a verdict of guilty, and that it would be his duty to instruct the jury 
to find a verdict in favor of the défendant. As Judge Hopfman is una- 
ble to be présent to-day, I am hère simply to speak for him, to an- 
nounce to you his conclusion in the matter, and to instruct you to ap- 
point some one of your number as foreman, and to find a verdict of not 
guilty. 

The Jury thereupon returned a verdict of not guilty. 



Société Anonyme v. Western Distilling Co. 
(Circuit Court, E. D. Missouri, E. D. June 30, 1891.) 

Teadk-Makks — INFRINGEMENT— Profits— ExpEKSES. 

In the computatioa of profits realized by défendant in imitating complaînant's 
labels, brands, trade-marks, etc., déduction for expenses will not be made where 
the business was conducted in connection with defeudant's regular business, in- 
creaslng the gross profits without Increasing the gross expenses. 

In Equity. On exceptions to master's report. 
F. N. Judson, for complainant. 
Rassieur & Schnurmacher, for défendant. 

Thayer, J., (orally.) The chief contention in this case arises over the 
refusai of the master to make allowance for certain expenses, in his cora- 
putation of the profits realized by the delendaut by imitating compiain- 
ant's labels, brands, trade-marks, etc. I hâve looked into this matter, 
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and reached the following conclusion: That while it is customary itr 
the çomputation of profits in this claiss of cases to make allowance for 
expenses, yet the expenses so allowed must be expenses necessarily in- 
curred in the unlawful venture, which would not hâve been incurred 
but for engaging in such venture. When an unlawful business is carried 
on in connection with the del'endant's regular business, and the same 
agencies are employed in doing that which is lawful and that which is 
unlawful, no rule of law of which I am aware requires any déduction for 
expenses in estimating the profits of the unlawful business. In this 
case défendant was a distilling company. It had a place of business, a 
license for doing business, traveling salesmen, etc. The proof does not 
convince me that any additional expenses were incurred by the détendant 
in the manufacture and sale of Bénédictine, other than such as the mas- 
ter has allowed. The manufacture of Bénédictine was carried on in con- 
nection with its ordinary business,' by the usual nuniber of employés. 
The unlawful venture increased the gross profits without swelling the 
gross expenses. Furthermore, the wrongful act in question was com- 
mitted knowingly, without a shadow of excuse. 

Under the circumstances, I am compelled to agrée with the master on 
this and ail other points covered by the report. 



Steobridge et al. v. I^. H. Smtth Wooiikx-Ware Co., Limited» 
(Circti.it Court, D. Pciinsylvimia. May 11, 1891.) 

Patents for Invention — INFUIN(;;•:ME^'T — Coitee-Miix. 

Reissued letters patent No. T,5S8, dated Mar-oh 27, 1877, granted to Turner Stro- 
bridge for a cofi'ee-mill haviiif;^ a détachable liopper and grinding shell formed in a 
single pièce, and suspended witbin the box by the upper part of the hopper or a 
flange thereon, are not Infringed by a cofEee-mill having such a hopper and grind- 
ing shell, kept in place within the box hy a clamping mecha'nis'm, whereby tho 
flange of the hopper is pressed up against the under side of the top of the box. Tho 
cases of Strubridge v. Lindsay, 'J Fed. Rep. 09d, aud Sarne y. Landers, 11 Ped. 
Rep. 880, distingui'shed. 

In Equity. 
V W. Bakewell & Sons, for complainants. 
Wm. L. Pierce, for défendant. 
Before Achiîsgn and Reed, JJ. 

AcHEsoN, -J. The bill charges the défendant with the infringement 
of reissLied letters jiatent No. 7,583, dated March 27, 1877, being a re- 
issue, on application filed March 1, 1877, of original patent of February 
2, 1875, to Turner Strobridge, for an improvement in coffee-mills. The 
spécification and drawings of the reissued patent describe and show a 
cofiëe-niill in which the hopper and grinding shell are formed in a single 
pièce, and suspended within the box by means of lugs formed upon the 
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apper margin of the hopper, and resting upon the upper surface of the 
top of the box. The spécification also mentions "a projecting flange" 
as an alternative means forefifecting the suspension of the combined hop- 
per and grinding shell. "The top, C, of the box, is eut away, so that the 
hopper maybe suspended therein bymeansof a projecting flange orlugs 
on the hopper. * * * j) represents the hopper or grinding shell, 
provided with a flange or lugs, d, by which it is suspended in the box, 
A." No other method of suspension is shown orsuggested in the draw- 
ings or spécification, except that the patentée states that, to facilitate the 
suspension of the hopper, he preferably bevels the opening in top, C, to 
correspond with the curve of the hopper, which he provides with a sé- 
ries of projections for the purpose of taking hold upon the beyeled edge 
«f the top, C, to assist in preventing any movement of the hopper. The 
plaintiffs insist that the défendant infringes the first four claims of the 
patent, which are as foUows: 

"(1) A cofflee or sunilar rnill, having a détachable hopper and grinding 
shell formed in a single pièce, and suspended within the box by the upper 
part of the hopper or a flange thereon, substantially as and for the purpose 
specifled. (2) In a coffee-naill, the combination, with the box and its top, of 
a détachable hopper suspended within the box by its upper part, and a bridge 
supported on the box, substantially as and for the purpose specifled. (3) In 
cotîee and spice mills, the combination of the box, having a top, with the hop- 
per suspended therein, by means of a projecting Hange or lugs, which rest 
upon or take into the top, sul>stantia]ly as described. (4) The combination 
of the box, having a top, with the hopper suspended therein, by means of a pro- 
jecting flange or lugs, which rest upon or take into the top, and a eover, sub- 
stantially as deseribed." 

In the inill sold by the défendant, and hère complained of, there is a 
détachable hopper and grinding shell formed in a single pièce, and sus- 
pended or held in place within the box in the manner Ibllowing: The 
hopper nearits upper edge has a flange wiiich rests againstthe lower sur- 
face of the wooden top of the box, and the bottom of the hopper is pro- 
vided with a cross-bar or diametrical bridge having a central opening. 
On the upper surface of the top of the box rests a cover or a bridge hav- 
ing a corresponding central opening. Through thèse tvvo openings passes 
a hoîlow spindle or sleeve, having at its upper end a collar resting upon 
a seat on the cover, or the bridge above the top, and at its lower end two 
laterally projecting lugs. By the rotation of the spindle thèse lugs move 
along two inclined faces on the under surface of the lower bridge, and 
thus the two bearings are drawn together, and the wooden top of the box 
is firmly clamped between the annular flange of the cover or rim of the 
bridge and the flange of the hopper. 

Two défenses are set up: First, non-infringement; and, secondly, the 
invalidity of the reissue by reason of its undue expansion. The reissue 
was sustained by this court in Strobridgev. Lindsay, 2 Fed. Rep. 692, 
and by Judge Blatlhfoed in Strobridgev. Landers, 11 Fed. Rep. 880; 
and the first claim held to be infringed by a mill which embodied the 
substance of the invention, but in which the hopper was cast with a 
flange projecting from its upper edge sufficiently to cover and form the 
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topbftbebox, this structural change beingadjudged formai and color- 
able. Judgë Blàtchford also passed on the objection "that the reissue 
was not for the same invention as that described in the original, and 
that the reissue contains new matter not found, suggested, or described 
in the original; " and he held that this défense was not tenable. In view, 
then, of those décisions, we think the only question to be regarded as 
hère open arises upon the défense of non-infringement. 

In considering this question, which involves the true scope of the 
claims, we are first to consider the terms of the patent itself. Now, a 
careful study of the spécification and the illustrative drawings leads us 
to the conviction that the only conception which the inventor had in bis 
mind was the suspension or support of the combined hopper and grind- 
ing shell by the projecting flange or lugs resting upon the top of the box. 
Certainly no other method of suspending the hopper is disclosed by the 
patent. The words, "suspended within the box by the upper part of 
the hopper or a flange thereon," indicate not simply the point of connec- 
tion between the hopper and the top of the box, but the means or me- 
chanical device by which the suspension is effected. The natural mean- 
ing of the language (especially when read in connection with the spécifi- 
cation and drawings) is that the hopper is held up or sustained in place 
by its engagement with the upper side of the top of the box. But, if 
this be the correct rendering, then is it plain that the défendantes cofi'ee- 
mill is not within any of the claims of the patent. Then, again, the 
prior state of the art was such as to preclude any broad claini. Caster 
Go. V. Spiegel, 133 U. S. 360, 10 Sup. Ct. Rep. 409. In the old and 
very familiar elevated hopper-mill, the hopper and grinding shell were 
formed in a single pièce, with a flange at the bottom resting upon the 
top of the box. It must be conceded, too, that ail the other éléments 
of the combination were old in coffee and spice raills. Furthermore, 
Strobridge was not the first to devise a coffee-mill with the hopper sus- 
pended within the box. Such mills had already been in public use and 
upon sale. Strobridge was no more than a mère improver of an old 
mechanism, and therefore entitled only to bis own spécifie form of de- 
vice. Railway Co. v. Sayles, 97 U. S. 554; Duff v. Pump Co., 107 U. 
S. 636, 2 Sup. Ct. Rep. 487. 

Once more, the patented improvement does not relate to the opération 
of the mill. It introduced no new method of grinding, nor did it add 
to the efficiency of the grinding mechanism prevîouely in use. The im- 
provement, indeed, was merely one in construction. Now, in our judg- 
nient, the device embodied in the defendant's cofl'ee-mill for suspending 
or supporting the hopper within the box is not a mère colorable depart- 
ure from the form of the Strobridge improvement, but the différence be- 
tween the two devices is substantial. Our conclusion then is that the 
charge of infringement is not sustained. Let a decree be diawn dismiss- 
ing the bill, with costs. 



WILKIN V. COVEL, 925 

WlLKIN V. COYKL. 
(Circuit Court, N. D. IlUrKÂs. July 7, 1891.) 

Patents for Inventiohs — Noveltt — Constkttction or Claim. 

Letters patent Nq. 259,068 granted June 6, 1882, to Théodore S. Wilkin, for an im- 
provement in machines for stretching saws, are void for want of novelty in the de- 
vice therein described as a whole, and the claim cannot be limited to the convex or 
crowned relis used therein, wbich are uowhere meutloued in the claims or si)eoifica- 
tions, though shown in the drawlngs. '^ 

In Equity. 

W. G. Rainey, for complainant. 

Parce & Fisher, for défendant. 

Geesham, J. Letters patent No. 259,068, for an "improvement in 
machines for stretching saws," were granted to the complainant June 6, 
1 82, and this suit was brought against the défendant for infringemetit. 
The machine and its mode of opération are thus described in the spéci- 
fications: 

"Saws of the class above named are usually hung, as sliown, by strap, J, 
and bock. K, on saw, L, in Fig. 2, on a bne very near the cuttingedge of the 
saw. Tlierefore, when strained ready for labor, the greatest strain cornes on 
a line with the hook, K, and strap, J, in Fig. 2, and very near the cuttmg 
edge of the saw, and by this constant straining on the front orcutting-edge of 
tlie saw the mêlai gradually yields to the strain, and soon becomes longer on 
the edge Ihan on the back of the saw. Consequently it becomes weak, and 
in a short lime fails to perforni the labor required of it. To obviate this, my 
invention is paiticularly adapted, for by placing the back of the saw, L, as 
shown in Fig. 2, between the roUers, B, B', (shown in Fig. 1,) and turning 
the wheel. G, and by it the screw, /, the cross-head, C, is caused to slide ou 
the ways, e, e, and thereby compress the saw between theroUers, B, B'. The 
meclianism is such Ihat, by turning the crank-arm, h, the cog-wheel, i', and 
the roUer, B', are revolved, the upper cog-wheel, i', coming in contact with 
the lower cog-wheel, i, causing tlie shaft, d, and roUer, B, to revolve in an 
ojiposite direction, whereby the saw, L, is caused to raove in a direction with 
the rollers, B, B'. The saw being conipressed while passing between the roU- 
ers, B, B', and keeping the pressure nearer the back than the cutting 
edjie, the saw is drawn ont on the back, or stretched until the back be- 
comes longer than the cutting edge of the saw. Therefore, when the saw 
is strained for labor in a sasli or gâte, the cutting-edge receives a greater 
tension than the back; thus enabling the saw to periorm a greater amolint of 
and much better work. * * * ^ represents the frame, d, d', tvvoshafts, 
upoii which aie tixed rollers, B, B', and co2-wheels, i, i', and crank-arm, h. 
Tlie upper shaft, d', is mounted on oross-head, C, which is made to slide on 
ways, e, e, by means of the wheel. G, and the screw,/, thus adjusting upper 
roll, B'. ,The shaft, d, is mounted in frame, A, tlie cog-wheel, i, coming in 
contact with the cog-wheel, i', so that when tlie shaft, d', is made to revolve 
by means of the crank-ann, h, or other suitable power, the lower shaft, d, is 
made to revolve in an opposite direction from that of upper shaft, d'." 

The single claim reads: 

"The improved machine herein described and shown for stretching saws, 
consisting essentially of the frame, A, the roDs, B, B', the gears and crank 
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for operating the rolls, the cross-head, C, and the scréw, /, substantially as 
specifled." 

AU the éléments of the claim are old. The prior art shows a frame, 
rolls, gears, crank,, cross-head, and screw in a single machine, and, if 
the patent is construed broadly, it describes a device which any skilled 
mechanic, familiar with the prior art, might hâve made. The com- 
plaina,Dt'scounsel, however,insiststhat the languageof the spécifications, 
read in connection with the drawings, shows that the claim was allowed 
for convex or crowned rolls, whibh are unlike anything found in the 
same combination in the prior art, and that, thus limited, the patent is 
valid. It will be observed that neither the spécifications nor the claim 
describe or speak of rolls with convex or crowned surfaces. The spéci- 
fications do not say that the invention consists in the use of convex rolls, 
or rolls of any spécifie construction. Such rolls are not mentioned as 
part of the invention. The drawings do show rolls with convex surfaces, 
but that of itself is not sufficient to justify the court in limiting the claim 
in order to save the patent. In describing his invention, the complain- 
ant did not make convex rolls a distinctive feature of it, and he pointed 
out no advantage to be derived from the use of that particular form of 
rolls. The patent must be construed broadly for a machine containing 
the parts mentioned in the claim, regardless of their spécifie construc- 
tion, or so as to limit it to the précise construction of parts shown in the 
spécifications. If it can be limited to the précise shape of the rolls 
illustratèd in the drawings, and not otherwise described, it can be limited 
to the précise shape of aJl the other parts of the combination so illus- 
tratèd, and thus limited it is not infringed. Aside from the drawings, 
there is riothing in the patent which shows the invention is to be found 
in the form of the rolls, any more than in the forin of the other parts 
covered by the claim. Spécifications, which do not clearly describe an 
invention, may be aided by the drawings, but, if the invention is not 
described or alluded to in the spécifications, the drawings which illus- 
trate it will avail nothing. If there was patentable invention in substi- 
tuting convex or crowned rolls for flat-faced rolls with beveled edges 
found in the prior art, the complainant failed to coraply with the statute 
•(section 4888) by making a written description of liis invention. He 
failed to particularly point out and distinctly claim the improvement or 
•combination which he now says constitutes his invention. The bill is 
dismissed for want of equity. 



the umbeia. «27 

The TJmbria.* 

SWITZERLAND MaEINE IkS. Co. 1?. TiïE UmBRIA. 
(District Court, E. D. New York. June 8, 1891.) 

Colmsion^Damages— Cabgo of Dates— Rent ot Hottsb Used bt Date Piokebs. 

In gatheriug dates on the river Euphrates, the intending shipper sent an agent 
iip the river, who bought the dates on the trees, and caused them to be picked and 
b( xed there. A house was uecessary to do the work in, and board the'men vyhile 
piciîing the dates. This house was hired by the year, though used for about six 
weeks only. This Is the most fecouomical, if net the only, vray to procure the dates. 
The entire produot of one season having been lest on the steam-ship Iberia by col- 
lision with the steam-ship Umbria, the shipper claimed as an item of his damage 
the rent of the house on the Euphrates, and the expenses of the agent. On excep- 
tions to the report of the commissioner allowing the items, held, that the allowance 
was proper. 

In Âdmiralty. On exceptions to comraissioner's report. 
B''dler, StUlman cfc Hubbard, for libelant. 
Owen, Gray & Sturges, for claiiiiant. 

Benedict, J. This case cornes before the court upon exceptions to 
the commissioner's report. The action is to recover for the loss of a 
shipment of dates that becanie a total loss by reason of a collision be- 
tween the steam-ship Iberia and the steam-ship Umbria, for which loss, 
by the décision of ihis court, the libalants are entitled to recover of the 
steam-ship Umbria. The measure of the damages arising Irom the loss 
of the dates is the cost at the port of shipment, with expenses, charges, 
and interest. The Aleppo, 7 Ben. 121. The facts brought ont before 
the commissioner are thèse: Thedates v6'ereshippedatBusrah,orBussora, 
in Arauia. The mcthod of business in dates there is for the intending 
shipper to send up the river Euphrates, to where dates are grown, an 
agent, who buys the dates there on the trees, causes them to be piclced, 
collected, sorted so far as mây be, the rejections to be sold, and the rcst 
packed in boxes and other packing material, which hâve been previously 
procured from New York. They are then sent by a steam-launch to 
Bussora, the place of shipment. The process lasts about six weeks. 
The cost of thèse dates to the shipper at the time of shipment at Bus- 
sora therefore includes the priée paid to the natives for the dates upon 
the tree, the cost of packing material, the labor, cost of collecting and 
sorting and packing, and incidentals. A house on the river Euphrates 
is necessary to do the work in, and board the raen while employed 
in collecting and packing the dates. Such a house is hired for a term 
of years, and maintained, though used only during the date season. 
This is necessary, because there are no accommodations for men or bus- 
iness at the river Euphrates, and the method pursued is the most 
economical, if not the only, way to procure the dates. The amount 
paid in this instance for the rent of the house was 5,000 rupees per year. 

'Reported by Edward G, Benedict, Esq., of the New York bar. 
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The commissioner has allowed, as part of the cost of the dates, house- 
rent, 5,000 rupees, and also the expenses of the agent, 1,274 rupees. 
To thèse items the claimant objects, upon the ground that they are part 
of the regular expenses of the shipper's business, which he takes the risk 
of providing for out of his profits, and therefore are not recoverable 
against the Umbria. Under the peculiar circumstances of this trade, 
where an expédition must be sent from the port of shipment to the coun- 
try where the dates grow, and where commercial facilities do not exist, 
and where the business is spécial and temporary, I am of the opinion 
that the items objected to were properly allowed by tlie commissioner. 
Those who conduct the business are doubtless the best judges of the 
most economical method of carrying it on, and I find nothing in the 
testimony calculated to cast doubt upon the conclusion that thèse items 
are proper items, going to make up the cost of the dates at the place of 
shipment. 

The exceptions are therefore overruled, and the report is confirmed. 
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